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PREFACE 


TO  THE  SECOND  EDITION. 


In  presenting  this  Edition  of  the  Reports  of  the  late  Sir  Wil- 
liam Blackstone  to  the  Profession,  it  will  probably  not  be 
thought  impertinent  to  make  a  few  remarks  upon  the  former  or 
original  Edition ;  and  it  will  be  necessary  to  give  some  account  in 
what  manner  and  with  what  view  the  present  one  has  been  at- 
tempted. 

The  former  or  first  Edition  was  a  posthumous  one ;  but  that  it 
was  intended  for  publication  by  the  learned  Judge,  appears  from 
a  clause  in  his  will,  directing,  "  That  his  MS.  Reports  of  Cases 
determined  in  Westminster  Hall,  taken  by  himself,  and  contained 
in  several  large  note  books,  be  pubUshed  after  his  decease."  But 
though  they  were  thus,  in  a  manner,  bequeathed  by  this  celebrate 
ed  author  to  the  pubUc;  and  though  it  is  said  in  the  Preface  to 
the  first  edition,  that  they  were  prepared  by  him,  even  to  an  index 
and  a  table  of  matters,  and  the  editor  of  that  edition  is  of  opinion 
that  they  are  only  such  "  as  he  had  selected  out  of  many,  from  his 
rough  notes :"  yet  the  learned  reporter  himself  speaks  of  them  as 
being  contained  **  in  note  books;''  and,  indeed,  they  bear  internal 
evidence  of  being  mere  notes.  They  consist  of  short  broken  sen^ 
tences ;  the  grammatical  construction  is  imperfect,  and  the  syntax 
is  incomplete:  the  cases  contain  only  the  heads  of  the  argument 
or  judgment,  from  which  a  complete  report  might  have  been  form- 
ed; audit  is  not  to  be  supposed,  but  that  the  elegant  writer  of  the 
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Commentaries  could  have  presented  them  to  the  world  in  a  very 
different  shape.  These  circumstances,  however,  stamp  the  work 
with  every  appearance  of  authenticity  and  genuineness.  It  is  to  be 
observed,  that  the  cases  contained  in  the  first  volume,  which  were 
taken  by  Mr.  Blackstone  wbile  at  the  bar,  are  in  a  much  more 
rough  and  incomplete  state  than  those  in  the  second  volume,  tak- 
en by  him  when  on  the  bench.  There,  many  of  his  own  judgments 
are  given  very  copiously  and  at  great  length,  so  that  there  is  reason 
to  conclude,  that  they  are  reported  exactly  as  delivered  by  him, 
possibly  from  a  written  paper. 

These  Reports  have  been  for  some  time  not  in  the  best  repute, 
partly  from  an  observation  made  upon  them  by  Lord  Mansfield, 
and  partly  from  their  own  loose  and  imperfect  style.  His  Lord- 
ship is  reported  to  have  said,  in  the  case  of  Hassell  v.  Simpson^ 
1  Doug.  91,  n., "  We  must  not  always  rely  on  the  words  of  Reports, 
though  under  great  names.  Mr.  J.  Blackstone's  Reports  are 
not  very  accurate."  It  was  the  case  of  Law  v.  Skinner,  (reported 
in  the  second  volume,  p.  996),  to  which  Lord  Mansfield  alluded, 
and  which  he  seems  not  to  have  perfectly  understood.  It  has 
been  reUed  upon  as  an  authority  in  many  subsequent  cases ;  see 
p.  997,  n.  (/).  And  in  the  case  of  AcJcworth  v.  Kemp,  1  Doug.  43, 
when  that  of  Sanderson  v.  Baker,  as  contained  in  3  Wilson's  Re- 
ports, 309,  was  cited,  Lord  Mansfield  said,  "  The  printed  ac- 
count of  the  case,"  (meaning  that  in  Wilson),  "  shews  the  danger 
of  inaccurate  reports.  I  have  a  very  correct  report  of  it  from  Mr. 
J.  Blackstone's  own  note,  which  I  will  read :"  and  he  then  read 
the  case  as  reported  in  the  second  volume,  p.  831.  Serjeant  Wil- 
liams also  bears' testimony  to  the  correctness  of  the  case  oi  Smith 
T.  Parker,  as  reported  by  Mr.  J.  Blackstone,  in  his  notes  to 
the  case  oiJeffreson  v.  Morton,  2  Wms.  Saund.  8  i; — see  Vol.  II. 
p.  \2S2,  n.  {w),  of  this  work.  Several  of  the  cases  contained 
in  this  Work  are  also  to  be  found  in  the  collections  of  contem- 
porary reporters.  Almost  all  the  King's  Bench  cases  are  to 
be  found  in  the  Reports  of  Sir  James  Burrows,  and  a  great 
many  of  those  decided  in  the  Common  Pleas,  in  the  reports  of 
Mr.  Serjeant  Wilson.  It  would  be  invidious  to  make  compari- 
sons between  the  merits  of  each:  the  cases  collected  by  Sir  J. 
Burrows  are  reported  at  very  great  length,  but  with  such  tire- 
some prolixity  and  wearisome  minuteness,  that  one  is  almost  in- 
clined to  prefer  the  conciseness  and  compendiousness  of  Sir  W. 
Blackstone's  notes.  This  observation  appUes  in  some  measure 
to  Mr.  Serjeant  Wilson's  Reports. 
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It  will  appear  from  the  foregoing  account^  that  there  was  scope 
for  great  improvement  in  this  new  edition ;  and  I  shaft  proceed  to 
state  in  what  manner  that  has  been  attempted.  I  have  examined 
the  whole  of  the  text,  and  have  ventured  occasionally  to  introduce 
a  word  to  make  a  sentence  complete :  the  word  inserted  will  be 
found  between  brackets,  thus  [  ].  If  the  alteration  or  insertion 
of  a  word  or  phrase  has  materially  altered  the  sense  of  a  passage, 
that  circumstance  is  explained  in  a  note.  I  have  also  in  some  in- 
stances altered  the  spelling  of  the  words  to  the  modern  usage;  in 
others  I  have  left  it  as  it  originally  stood.  I  have  also  examined 
all  the  original  references,  and  where  the  name  only  of  a  case  is 
mentioned,  I  have  given  a  reference  to  the  book  in  which  it  is  re- 
ported, if  I  have  been  able  to  meet  with  it  in  print.  The  labour 
of  this  part  of  the  task  can  only  be  appreciated  by  gentlemen 
who  have  themselves  been  engaged  in  a  similar  undertaking.  In 
the  former  edition,  a  full  stop  or  point  was  used  after  every 
figure,  and  as  the  name  of  the  case  is  sometimes  placed  before 
and  sometimes  after  the  reference,  where  the  name  of  the  case 
came  between  two  references,  it  was  difficult  to  say  to  which  it 
belonged:  this  is  now  obviated  by  placing  a  comma  only  between 
the  name  of  the  case  and  its  reference.  In  the  same  manner,  the 
sentence  connected  with  an  authority  cited  is  only  separated  from 
it  by  a  semicolon.  With  regard  to  the  notes,  it  was  my  intention 
originally  to  have  collected  merely  the  modem  references,  in  the 
margin;  but  upon  having  to  recur  to  modern  editions  of  old  re-^ 
porters,  in  which  that  had  been  done,  I  found  so  much  inconve- 
nience from  that  plan,  that  I  thought  it  adviseable  to  attempt  an 
arrangement  of  them.  To  do  this  effectually,  I  have  given  a  short 
abstract  of  the  case  or  point  bearing  upon  that  in  the  text,  so  that 
the  reader  may  see  at  once  whether  it  will  answer  the  purpose  of 
his  search  to  be  at  the  trouble  of  consulting  the  cases  referred  to, 
and  I  have  inserted  the  note  or  reference  at  the  place  where  it 
seemed  most  a|>plicable.  I  have  also  endeavoured  to  shew  what, 
cases  have  been  over-ruled,  and  what  have  been  recognised  and 
confirmed  by  subsequent  decisions,  and  the  grounds  for  so  doing : 
and  where  I  have  found  any  of  the  cases  in  the  text  observed  upon 
by  the  Judges  in  more  recent  ones,  I  have  taken  the  liberty  of  in- 
serting that  part  of  their  judgment  at  some  length.  From  these 
causes,  the  notes  have  increased  in  bulk  beyond  what  was  at  fir^ 
intended,  though  it  has  been  my  endeavour  to  compress  the  matter 
as  much  as  possible.  It  probably  will  be  said,  that,  in  some  in* 
stances,  too  much  has  been  done ;  that,  in  others,  the  work  has 
been  left  short ; — so  difficult  is  it  to  arrive  at  the  proper  mean.     I 
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have  formed  an  entire  new  Index  to  all  the  principal  points,  as  well 
in  the  notes  as  in  the  text,  which,  it  is  hoped,  will  be  more  con- 
venient than  the  former  one.  There  is  only  one  Index,  and  one 
Table  of  Cases  to  both  volumes,  as  the  same  paging  runs  through 
both. 

•  I  MUST  be  aware  that  there  are  many  imperfections  in  this  edi- 
tion. It  is,  however,  submitted  to  the  kind  consideration  of  the 
Profession,  and  I  shall  think  that  I  have  in  some  measure  attained 
my  object,  if  I  have  in  any  way  contributed  to  render  the  Reports 
of  Sir  William  Blackstone  more  generally  acceptable  and  usefuL 

C.  H.  ELSLEY. 


Patrick  Brompton,  Yorkshire, 
October  30,  1827- 
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jL  he  well  known,  and  highly  established,  chara^t^  of  the  Cpm« 
piler  of  these  Reports,  not  only  as  a  cqposummate  lawyer,  but  as^ 
ait  elegant,  correct,  and  iustructive  writer,  may  very  justly  be 
thought  sufficient  to  render  an  introductory  discourse  unnecess^ury* 

And  indeed  of  this  the  editor  is  so  thorpughly  sensible,  that  it 
is  not  his  intention  in  this  address  to  the  reaaer,  to  say  any  thkig 
in  favour  of  a  work,  which,  he  is  satisfied,  the  name  alone  in  i^ 
title  page  will  amply  recommend. 

But  as  there  are  some  circumstances  relative  to  these  ReportSj^ 
which,  he  is  advised,  are  proper  to  be  com^iunicated  with  thepij 
he  found  th^  province  he  had  undertaken  woujd  necessardy  re- 
quire a  short  introduction. 

He  has  also  been  persuaded  by  many  friends  of  the  learned  Jud^e, 
to  pay  a  tribute  due  to  the  memory  of  so  respectable  a  person,  by 
imparting  at  the  same  time  to  the  public  a  short  account  of  ^ 
life,  and  gradual  rise  from  a  posthumous  orphan  to  th^  dignitjf 
and  high  station  he  at  last  attained,  which  he  filled  so  much  ta 
his  own  credit,  and  the  future,  as  well  as  the  present  honour  and 
advantage  of  the  nation  in  general. 

This  the  editor  wished  to  have  been  the  work  of  an  abler  pen*, 
but,  being  disappointed  in  those  wishes,  rather  thai^  injustice 
should  be  done  to  a  character  he  so  much  esteemed,  by  an  i|iC(Mr- 
rect  or  injurious  narrative,  he  has  ventured,  though  totally  unuse^ 
to  writing  for  the  public  eye,  to  undertake  the  task  himself. 

An  intimate  acquaintance  with  Mr.  Justice  Blackstone  foi^ 
above  thirty  years,  the  assistance  of  other  fiiends  who  had  known 
him  much  longer,  and  a  short  abstract  of  every  circumstance  q{ 
consequence  in  his  Ufe,  written  by  himself  with  his  accustomed 
accuracy,  afford  the  editor  ample  materials  for  the  purpose. 

These  he  has  collected,  and  endeavoured  to  arrange  in  such  a 
manner,  as  to  form  a  faithful  and  impartial  account  of  the  life  of 


*  The  learned  and  ingenious  Dr.  Buckler, 
Fellow  of  All-Souls  College,  and  Custot  At- 
ehhforvm  in  the  University  of  Oxford ;  Dne 
of  Mr.  Justice  Blackstone's  oldest  and  most 
intimate  friends;  and  in  that,  and  every 
other  respect,  well  qualified  to  havp  under* 
iaketi  this  work ;  which,  thpi||^  iPMch  VqU" 


cited  by  the  editor  and  many  of  his  friends, 
he  could  not  be  prevailed  on  to  do»  on  ac- 
count of  his  declining  state  of  healtb.  Ht 
died  in  December  last,  and  has  he<]ueatb^4  * 
sum  of  money  to  tbe  college,  towards  erect* 
ing  a  statue  in  it,  to  tbe  memory  of  Mr.  Jui* 
Uce  3lackatqne.— Jfofo  io  %  Ffr$tE4itim 
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this  great  man;  not  only  with  a  view  to  gratify  the  curiosity  of  the 
pubhc,  ever  eager  to  learn  something  more  than  the  mere  name  of 
every  distinguished  character:  but>  he  flatters  himself,  that,  in 
discharging  this  duty  of  friendship  by  the  dead,  he  shall  hold 
forth  to  the  rising  generation  a  bright  example  of  a  man,  who, 
without  fortune,  family  interest,  or  connexions,  raised  himself  by 
a  diligent  attention  to  his  studies,  even  from  his  earliest  youth, 
and  the  strictest  sense  of  every  moral  and  religious  duty,  to  a  very 
eminent  and  honourable  office  in  his  profession ;  and  which,  had 
his  health  and  constitution  been  equal  to  the  faculties  of  his  mind, 
would  most  probably  have  advanced  him  to  one  of  the  highest. 

He  was  born  on  the  10th  of  July,  1723,  in  Cheapside,  in  the 
parish  of  St.  Michael  le  Queme,  at  the  house  of  his  father,  Mr. 
Charles  Blackstone,  a  Silk-man,  and  citizen  and  bowyer  of  Lon- 
don j  who  was  the  third  son  of  Mr.  John  Blackstone,  an  eminent 
Apothecary  in  Newgate-Street,  descended  from  a  family  of  that 
name  in  the  West  of  England,  at  or  near  Salisbury:  his  mother 
was  Mary,  eldest  daughter  of  LovelaCifr  Bigg,  Esquire,  of  Chihon 
Foliot  in  Wiltshire. 

He  was  the  youngest  of  four  children ;  of  whom  John  died  an 
infant,  Charles  the  eldest,  and  Henry  the  third,  were  educated  at 
Winchester  School,  under  the  care  of  their  uncle  Dr.  Bigg,  war- 
den of  that  society,  and  were  afterwards  both  Fellows  of  New  Col- 
lege, Oxford;  Charles  is  still  living,  a  FeHow  of  Winchester,  and 
Vicar  of  Wimering  in  Hampshire:  Henry,  after  having  practised 
physic  for  some  years,  went  into  holy  orders,  and  died  in  1778, 
Vicar  of  Adderbury  in  Oxfordshire,  a  living  in  the  gift  of  New 
College. 

Their  father  died  some  months  before  the  birth  of  William,  the 
subject  of  these  memoirs ;  and  their  mother  died  before  he  was 
twelve  years  old. 

The  being  thus  early  in  life  deprived  of  both  parents,  an  event 
generally  deemed  the  greatest  misfortune  that  can  befall  a  child, 
proved  in  its  consequences  to  him  the  very  reverse :  to  that  cir- 
cumstance probably  he  was  indebted  for  his  future  advancement, 
and  that  high  Hterary  character  and  reputation  in  his  profession, 
which  he  has  left  behind  him ;  to  that  circumstance  the  public  too 
is  probably  indebted  for  the  benefit  it  has  received,  and  will  re- 
ceive, as  long  as  the  law  of  England  remains,  from  the  labours  of 
his  pen. 

For,  had  his  father  lived,  it  is  most  likely,  that  the  third  son  of 
a  London  tradesman,  not  of  great  affluence,  would  have  been  bred 
in  the  same  line  of  life,  and  those  parts,  which  have  so  much  sig- 
naUzed  the  possessor  of  them,  would  have  been  lost  in  a  warehouse 
or  behind  a  counter. 

But,  even  from  his  l^h,  the  care  both  of  his  education  and 
fortune  was  kindly  undertaken  by  his  maternal  uncle,  Mr.  Thomas 
^^SSy  ^^  eminent  Surgeon  in  London,  and  afterwards,  on  the 
death  of  his  elder  brothers,  owner  of  the  Chilton  estate,  which  is 
still  enjoyed  by  that  family. 

The  affectionate,  it  may  be  said  the  parental,  care  this  worthy 
man  took  of  all  his  nephews,  particuliurly  in  giving  them  liberal 
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educations^  supplied  the  great  loss  they  had  so  early  sustained, 
and  compensated  in  a  great  degree  for  their  want  of  more  ample 
fortunes.  And  it  was  always  remembered,  and  often  mentioned  by 
them  all  with  the  sincerest  gratitude. 

In  1730,  being  about  seven  years  old,  he  was  put  to  school  at 
the  Charter-House ;  and  in  1735  was,  by  the  nomination  of  Sir 
Robert  Walpole,  on  the  recommendation  of  Charles  Wither  of 
Hall  in  Hampshire,  Esquire,  his  cousin  by  the  mother's  side,  ad- 
mitted upon  the  foundation  there. 

In  this  excellent  seminary  he  apphed  himself  to  every  branch  of 
youthful  education,  with  tne  same  assiduity  which  accompanied 
his  studies  through  Ufe.  His  talents  and  industry  rendered  him 
the  favourite  of  his  masters,  who  encouraged  and  assisted  him  with 
the  utmost  attention ;  that  at  the  age  of  fifteen  he  was  at  the  head 
of  the  school,  and,  although  so  young,  was  thought  well  qualified 
to  be  removed  to  the  University ;  and  he  was  accordingly  entered 
a  Commoner  at  Pembroke  College  in  Oxford,  on  the  30th  of  No- 
vember, 1738,  and  was  the  next  day  matriculated. 

At  this  time  he  was  elected  to  one  of  the  Charter-House  exhi- 
bitions by  the  Governors  of  that  foundation,  to  commence  from 
the  Michaelmas  preceding,  but  was  permitted  to  continue  a  scho- 
lar there  till  after  the  12tn  of  December,  being  the  anniversary 
commemoration  of  the  founder,  to  give  him  an  opportunity  of 
speaking  the  customary  oration,  which  he  had  prepared,  and  wnich 
did  him  much  credit. 

About  this  time  also  he  obtained  Mr.  Benson's  gold  prize  medal 
of  Milton,  for  verses  on  that  poet. 

Thus,  before  he  quitted  school,  did  his  genius  begin  to  appear, 
and  receive  public  marks  of  approbation  and  reward.  And  so  well 
pleased  was  the  Society  of  Pembroke  College  with  their  youn^ 
pupil,  that,  in  the  February  following,  they  unanimously  electea 
him  to  one  of  Lady  Holford's  exhibitions  for  Charter-House  scho- 
lars in  that  house. 

Here  he  prosecuted  his  studies  with  unremitting  ardour;  and 
although  the  Classics,  and  particularly  the  Grreek  and  Roman 
poets,  were  his  favourites,  they  did  not  entirely  engross  his  atten- 
tion :  Logic,  Mathematics,  and  the  other  sciences  were  not  ne- 
glected; nrom  the  first  of  these  (studied  rationally,  abstracted  from 
the  jargon  of  the  schools,)  he  laid  the  foundation  of  that  close  me- 
thod 01  reasoning  he  was  so  remarkable  for:  and  from  the  Ma- 
thematics, he  not  only  reaped  the  benefit  of  using  his  mind  to  a 
close  investigation  of  every  subject  that  occurred  to  him,  till  he 
arrived  at  the  degree  of  demonstration  the  nature  of  it  would  ad- 
mit ;  but  he  converted  that  dry  study,  as  it  is  usually  thought, 
into  an  amusement,  by  pursuing  the  branch  of  it  which  relates  to 
architecture. 

This  science  he  was  peculiarly  fond  of,  and  made  himself  so  far 
master  of  it,  that,  at  the  early  age  of  twenty,  he  compiled  a  treatise 
intituled  Elements  of  Architecture,  intended  for  hb  own  use  only, 
and  not  for  publication,  but  esteemed  by  those  judges  who  have 
})erused  it,  in  no  respect  unworthy  his  maturer  judgment,  and 
more  exercised  pen. 
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Having  detennined  on  his  future  plan  of  life,  and  made  choice 
of  the  law  for  his  profession,  he  was  entered  in  the  Middle  Temple 
on  the  20th  of  November,  1741.  He  now  found  it  necessary  to 
quit'  the  more  amusing  pursuits  of  his  youth,  for  the  severer 
studies  to  which  he  had  dedicated  himself;  and  betook  himself 
seriously  to  reading  law. 

How  disagreeable  a  change  this  must  have  been  to  a  young  man 
of  brilliant  parts,  and  a  fine  imagination,  glowing  with  all  the  clas- 
sical and  poetical  beauties  he  had  stored  his  mind  with,  is  easier 
conceived  than  expressed :  he  alone,  who  felt,  could  describe  his 
sensations  on  that  occasion;  which  he  did  in  a  copy  of  verses,  since 
published  by  Dodsley  in  the  4th  volume  of  his  Miscellanies,  inti- 
tuled. The  Lawyers  Farewell  to  his  Muse;  in  which  the  struggle 
of  his  mind  is  expressed  so  strongly,  so  naturally,  with  such  ele- 
gance of  sense  and  language,  and  harmony  of  versification,  as 
inust  convince  every  reader,  that  his  passion  for  the  Muses  was 
too  deeply  rooted  to  be  laid  aside  without  much  reluctance,  and 
that,  if  he  had  pursued  that  flowery  path,  he  would  not  perhaps 
haVe  proved  inferior  to  the  best  of  our  English  poets. 

Several  little  fugitive  pieces,  besides  this,  have  at  times  been 
communicated  by  him  to  his  friends,  and  he  has  left  (but  not  with 
a  view  of  publication)  a  small  collection  of  juvenile  pieces,  both 
originals  and  translations,  which  do  him  no  discredit,  inscribed 
with  this  line  from  Horace, 

"  Nee  lusisse  pudet,  sed  non  inddere  ludum." 

Some  notes  on  Shakespeare,  which  just  before  his  death  he 
communicated  to  Mr.  Steevens,  and  which  were  inserted  by  him 
in  his  last  edition  of  that  author,  shew  how  well  he  understood 
the  meaning,  as  well  as  the  beauties  of  that  his  favourite  among 
the  English  poets  *. 

In  November,  1743,  he  was  elected  into  the  Society  of  All- 
Souls  College;  and,  in  the  November  following,  he  spoke  the 
Anniversary  Speech  in  commemoration  of  Archbishop  Chichele, 
the  founder,  and  the  other  benefactors  to  that  house  of  learning, 
and  was  admitted  actual  Fellow. 

From  this  period  he  divided  his  time  between  the  University 
and  the  Temple,  where  he  took  chambers,  in  order  to  attend  the 
Courts.  In  tiie  former  he  pursued  his  academical  studies,  and  on 
the  12th  of  June,  1745,  commenced  Bachelor  of  Civil  Law;  in 
the  latter  he  applied  himself  closely  to  his  profession,  both  in  the 
Hall  and  in  his  private  studies,  and,  on  the  28th  of  November, 
1746,  was  called  to  the  Bar. 


.  *  The  editor  here  thiolu  himself  happy  in 
naving  so  fair  an  opportunity  of  acknow- 
ledging, that  the  verses,  published  in  his 
ttamey  in  the  Oxford  Collection  on  the  death 
of  the  late  Prince  of  Wales  in  1751,  and 
which,  he  may  now  say  without  vanity,  were 
Justly  esteemed  one  of  the  best  compoiitions 
in  that  collection,  were  written  by  Mr.  Black- 
stone;  who  at  that  time  exacted  a  promise  of 
secrecy ;  which  promise  the  editor  now  lodes 
himself  as  absolved  from ;  and  feels  a 


sensible  satisfaction  in  restoring  to  the  right 
owner  that  applause,  he  has  so  long  received 
without  any  pretensions.  And  he  flatters 
himself,  this  public  acknowledgment  will 
atone  for  his  having  so  long  permitted  this 
to  have  remained,  generally,  unknown,  more 
especially  as,  on  those  occasions,  it  is  by  no 
means  unusual,  or  reckoned  a  discredit  to  a 
young  man,  to  have  his  name  prefixed  to 
the  production  of  another  person. — Note  to 
the  First  Edition. 
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The  first  years  of  a  counsel's  attendance  on  the  Courts  afibid 
little  matter  proper  to  be  inserted  in  a  narrative  of  this  kind;  and 
he,  in  particular^  not  being  happy  in  a  graceful  delivery  or  a  flow 
of  elocution,  (both  which  he  much  wanted),  nor  having  any  pow- 
erful friends  or  connexions  to  recommend  him,  made  his  way  very 
slowly,  and  acquired  little  notice  and  little  practice;  yet  he  then 
began  to  lay  in  that  store  of  knowledge  in  the  law,  which  he  has 
since  communicated  to  the  world,  and  contracted  an  acquaintance 
with  several  of  the  most  eminent  men  in  that  profession,  who  saw, 
through  the  then  intervening  cloud,  that  great  genius,  which  after- 
wards broke  forth  with  so  much  splendour. 

At  Oxford,  his  active  mind  had  more  room  to  display  itself,  and, 
being  elected  into  the  office  of  Bursar,  soon  after  he  had  taken  his 
degree,  and  finding  the  muniments  of  the  College  in  a  confiised, 
irregular  state,  he  tmdertook  and  completed  a  thorough  search, 
and  a  new  arrangement,  from  whence  that  Society  reaped  great 
advantage.  He  found  also,  in  the  execution  of  this  office,  the 
method  of  keeping  accounts,  in  use  among  the  older  Colleges, 
though  very  exact,  yet  rather  tedious  and  perplexed ;  he  drew 
up,  therefore,  a  dissertation  on  the  subject,  in  which  he  entered 
into  the  whole  theory,  and  elucidated  every  intricacy  that  might 
occur.  A  copy  of  this  tract  is  still  preserved  for  the  benefit  of 
his  successors  in  the  Bursarship. 

But  it  was  not  merely  the  estates,  muniments,  and  accounts  of 
the  College,  about  which  he  was  usefiilly  employed,  during  his  re- 
sidence in  that  Society.  The  Codrington  Library  had  for  many 
years  remained  an  unfinished  building.  He  hastened  the  com- 
pletion of  it,  rectified  several  mistakes  in  the  architecture,  and 
formed  a  new  arrangement  of  the  books,  under  their  respective 
classes. 

The  late  Duke  of  Wharton,  who  had  engaged  himself  by  bond 
to  defray  the  expence  of  building  the  apartments  between  die 
Library  and  Common  Room,  being  obliged  soon  after  to  leave  his 
country,  and  dying  in  very  distressed  circumstances,  the  discharge 
of  this  obhgation  was  long  despaired  of.  It  happened,  however, 
in  a  course  of  years,  that  his  Grace's  executors  were  enabled  to 
pay  his  debts,  when,  by  the  care  and  activity  of  Mr.  Blackstone, 
the  building  was  completed,  the  College  thereby  enabled  to  make 
its  demand,  and  the  whole  benefaction  recovered. 

In  May,  1749,  as  a  small  reward  for  his  services,  and  to  giTe 
him  further  opportunities  of  advancing  the  interests  of  the  Col- 
lege, he  was  appointed  Steward  of  their  Manors.  And,  in  tfie 
same  year,  on  the  resignation  of  hb  uncle,  Seymour  Richniond, 
Esq.,  he  was  elected  Recorder  of  the  borough  of  Wallingford,  in 
Berkshire,  and  received  the  King's  approbation  on  the  30th  of 
May. 

The  26th  of  April,  1750,  he  commenced  Doctor  of  Civil  Law, 
and  thereby  became  a  member  of  the  Convocation,  which  enabled 
him  to  extend  his  views,  beyond  the  narrow  circle  of  his  own  so- 
ciety, to  the  general  benefit  of  the  University  at  large. 

In  this  year  he  published  An  Essay  on  Collateral  Consan^ 
guinity^  relative  to  the  claim  made  by  such  as  could,  by  a  pedi- 
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gree,  prove  themselves  of  kin  to  the  founder  of  AU-Souls  College, 
of  beuig  elected,  preferably  to  all  others,  into  that  society. 

Those  claims  became  now  so  numerous,  that  the  College,  with 
reason,  complained  of  being  frequently  precluded  from  making 
choice  of  the  most  ingenious  and  deserving  candidates. 

In  this  treatise,  being  his  first  pubUcation,  he  endeavoured  to 
prove,  that  as  the  kindred  to  the  founder,  a  popish  ecclesiastic, 
could  not  but  be  collateral,  the  length  of  time  elapsed  since  his 
death  must,  according  to  the  rules  both  of  the  civil  and  canon 
law,  have  extinguished  consanguinity;  or  that  the  whole  race  of 
mankind  were  equally  founder's  kinsmen. 

This  work,  although  it  did  not  answer  the  end  proposed,  or 
convince  the  then  Visitor,  yet  did  the  author  great  credit,  and 
shewed  he  had  read  much,  and  well  digested  what  he  had  read. 
And  most  probably,  the  arguments  contained  in  it  had  some 
weight  with  his  Grace  the  present  Archbishop  of  Canterbury, 
when,  a  few  years  ago,  on  application  to  him,  as  Visitor  of  the 
College,  he  formed  a  new  regulation,  which  gives  great  satisfac- 
tion by  limiting  the  number  of  founder's  kin,  whereby  the  incon- 
venience complained  of  is  in  a  great  measure  removed,  without 
annihilating  a  claim  founded  on  the  express  words  of  the  College 
statutes.  And  it  must  be  observed,  that,  in  forming  this  new  re- 
gulation, his  Grace  made  choice  of  Mr.  Justice  Blackstone  as  his 
common-law  assessor,  together  with  that  eminent  civilian,  Dr.  Hay, 
well  knowing  how  much  he  was  master  of  the  subject  then  under 
consideration. 

After  having  attended  the  Courts  in  Westminster-hall  for  seven 
years,  and  finding  the  profits  of  his  profession  very  inadequate  to 
the  expence,  in  the  summer  of  the  year  1753,  he  determined  to 
retire  to  his  fellowship  and  an  academical  life,  still  continuing  the 
practice  of  his  profession,  as  a  provincial  counsel.  He  had  pre- 
viously planned,  what  he  now  began  to  execute,  his  Lectures  on 
the  Laws  of  England;  a  work  which  has  so  justly  signalized  his 
name,  and  rewarded  his  labours. 

In  the  ensuing  Michaelmas  Term  he  entered  on  his  new  pro- 
vince of  reading  these  Lectures;  which,  even  at  their  commence- 
ment, such  were  the  expectations  formed  from  the  acknowledged 
abilities  of  the  lecturer,  were  attended  by  a  very  crowded  class  of 
young  men  of  the  first  famiUes,  characters,  and  hopes. 

In  July,  1755,  he  was  appointed  one  of  the  Delegates  of  the 
Clarendon  Press.  On  his  entering  on  this  office,  he  discovered 
many  abuses,  which  required  correction;  much  mismanagement, 
which  demanded  new  and  effectual  regulations.  In  order  to  ob- 
tain a  thorough  insight  into  the  nature  of  both,  he  made  himself 
master  of  the  mechanical  part  of  printing;  and,  to  promote  and 
complete  a  reform,  he  printed  a  letter  on  the  subject,  addressed 
to  Dr.  Randolph,  at  that  time  Vice-Chancellor. 

This  and  his  other  endeavours  produced  the  desired  effect,  and 
he  had  the  pleasure  of  seeing,  within  the  course  of  a  year,  the  re- 
form he  had  proposed  carried  into  execution,  muah  to  the  honour, 
as  well  as  the  emolument  of  the  University,  and  the  satisfaction  of 
all  its  friends. 
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AVhile  engaged  in  these  pursuits,  he  drew  up  a  small  tract  rela- 
tive to  the  management  of  the  University  press.  This  he  left  for 
the  use  of  his  successors  in  that  office;  and  the  Editor  has  lately 
been  assured  by  one  of  the  present  Delegates,  that  it  is  held  in 
high  esteem,  and  regarded  by  them  as  the  ground-work,  not  only 
of  the  improvements  hitherto  made,  but  of  those  also  which  are 
still  intended. 

About  a  year  before  this  he  published  An  Analysis  of  the  Laws 
of  England,  as  a  guide  to  those  gentlemen  who  attended  his  lec- 
tures, on  their  first  introduction  to  that  study;  in  which  he  re- 
duced that  intricate  science  to  a  cleai  method,  intelligible  to  the 
youngest  student. 

In  the  year  1757,  on  the  death  of  Dr.  Coxed,  Warden  of  Win- 
chester, he  was  elected  by  the  surviving  Visitors  of  Michel's  new 
Foundation  in  Queen's  College  into  that  body.  This  new  situation 
afforded  fresh  matter  for  his  active  genius  to  exercise  itself  in;  and 
it  was  chiefly  by  his  means,  that  this  donation,  which  had  been  for 
some  years  matter  of  contention  only,  became  a  very  valuable  ac- 
quisition to  the  College,  as  well  as  an  ornament  to  the  University, 
by  completing  that  handsome  pile  of  building  towards  the  High 
street,  which  for  many  years  had  been  little  better  than  a  confused 
heap  of  ruins. 

The  engrafting  a  new  set  of  Fellows  and  Scholars  into  an  old  esta- 
blished society  could  not  be  an  easy  task,  and  in  the  present  instance 
was  become  more  difficult,  from  the  many  unsuccessful  attempts 
that  had  been  made,  all  of  which  had  only  terminated  in  disputes 
between  the  members  of  the  old,  and  the  Visitors  of  the  new 
Foundation;  yet,  under  these  circumstances.  Dr.  31ackstone  was 
not  disheartened,  but  formed  and  pursued  a  plan,  calculated  to 
improve  Mr.  Michel's  original  donation,  without  departing  from 
his  intention;  and  had  the  pleasure  to  see  it  completed,  entirely 
to  the  satisfaction  of  the  members  of  the  old  Foundation,  and  con- 
firmed, together  with  a  body  of  statutes  he  drew  for  the  purpose, 
by  act  of  Parliament,  in  the  year  1769. 

Being  engaged  as  counsel  in  the  great  contest  for  knights  of  the 
shire  for  the  county  of  Oxford,  in  1754,  he  very  accurately  con- 
sidered a  question  then  much  agitated,  Whether  copyholders  of  a 
certain  nature  had  a  right  to  vote  in  county  elections? 

He  afterwards  reduced  his  thoughts  on  that  subject  into  a  small 
treatise;  and  was  prevailed  on  by  Sir  Charles  Mordaunt,  and 
other  members  of  Parliament,  who  had  brought  in  a  bill  to  decide 
that  controverted  point,  to  pubUsh  it  in  March,  1758,  under  the 
title  of  Considerations  on  Copyholders,  And  the  bill  soon  after 
received  the  sanction  of  the  Legislature,  and  passed  into  a  law. 

Mr.  Viner  having  by  his  will  left  not  only  the  copyright  of  his 
Abridgment,  but  other  property,  to  a  considerable  amount,  to  the 
University  of  Oxford,  to  found  a  professorship,  fellowships,  and 
scholarships  of  common  law,  he  was,  on  the  20th  of  October, 
1758,  unanimously  elected  Vinerian  Professor;  and,  on  the  25th 
of  the  same  month,  read  his  first  introductory  lecture ;  one  of  the 
most  elegant  and  admired  compositions  which  any  age  or  country 
ever  produced:   this  he  published  at  the  request  of  the  Vice- 
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Chancellor  and  Heads  of  Houses,  and  afterwards  prefixed  to  the 
first  Volume  of  his  Commentaries. 

His  Lectures  had  now  gained  such  universal  applause,  that  he 
was  requested  by  a  noble  personage,  who  superintended  the  edu- 
cation of  our  present  Sovereign,  then  Prince  of  Wales,  to  read 
them  to  his  Royal  Highness :  but,  as  he  was  at  that  time  engaged 
to  a  nmnerous  class  of  pupils  in  the  University,  he  thought  he 
could  not,  consistently  with  that  engagement,  comply  with  this  re- 
quest^ and  therefore  declmed  it.  But  he  transmitted  copies  of 
many  of  them  for  the  perusal  of  his  Royal  Highness;  who,  far 
from  being  offended  at  an  excuse  grounded  on  so  honourable  a 
motive,  was  pleased  to  order  a  handsome  gratuity  to  be  presented 
to  him. 

And  here  the  Editor  hopes  it  will  not  be  thought  too  presump^ 
tuous  in  him  to  suppose,  that  this  early  knowledge  of  the  charac- 
ter and  abilities  of  the  Professor  laid  the  first  foundation  in  his 
Majesty's  royal  breast  of  that  good  opinion  and  esteem,  which 
afterwards  promoted  him  to  the  Bench;  and,  when  he  was  no 
more,  occasioned  the  extension  of  the  Roval  bounty,  in  the  earliest 
hours  of  her  heavy  loss,  (unthought  of  and  unsoUcited),  to  his 
widow  and  his  numerous  family. 

In  the  year  1759,  he  published  two  small  pieces  merely  relative 
to  the  University:  the  one  intituled,  Reflections  on  the  Opinions 
of  Messrs.  Prattj  Morton^  and  Wilbraham,  relating  to  Lord 
lAichfield's  Disqualification,  who  was  then  a  candidate  for  the 
Chancellorship ;  the  other,  A  Case  for  the  Opinion  of  Counsel  on 
the  Right  of  the  University  to  make  new  Statutes. 

Havmg  now  established  a  reputation  by  his  Lectures,  which  he 
justly  thought  might  entitle  him  to  some  particular  notice  at  the 
Bar,  in  June,  1759,  he  bought  chambers  in  the  Temple,  resigned 
the  office  of  Assessor  of  the  Vice-Chancellor's  Couii:,  which  he 
had  held  about  six  years,  and,  soon  after,  the  Stewardship  of  All- 
Souls  College;  and,  in  Michaelmas  Term,  1759,  resumed  his  at- 
tendance at  Westminster;  still  continuing  to  pass  some  part  of 
the  year  at  Oxford,  and  to  read  his  Lectures  there,  at  such  times 
as  did  not  interfere  with  the  London  Terms.  The  year  before 
this  he  declined  the  honour  of  the  Coif,  which  he  was  pressed  to 
accept  of  by  Lord  Chief  Justice  Willes,  and  Mr.  Justice  (now 
Earl)  Bathurst. 

In  November,  1759,  he  published  a  new  edition  of  the  Great 
Charter  and  Charter  of  the  Forest;  which  added  much  to  his 
former  reputation,  not  only  as  a  great  lawyer,  but  as  an  accurate 
antiquarian  and  an  able  historian.  It  must  also  be  added,  that  the 
external  beauties  in  the  printing,  the  types,  &c.  reflected  no  small 
honour  on  him,  as  the  principal  reformer  of  the  Clarendon  press, 
from  whence  no  work  had  ever  before  issued  equal,  in  those  par- 
ticulars, to  this. 

This  publication  drew  him  into  a  short  controversy  with  the 
late  Dr.  Lyttelton,  then  Dean  of  Exeter,  and  afterwards  Bishop 
of  Carlble. — ^The  Dean,  to  assist  Mr.  Blackstone  in  his  publica- 
tion, had  favoured  him  with  the  collation  of  a  very  curious,  ancient 
Roll,  containing  both  the  Great  Charter  and  that  of  the  Forest,  of 
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the  9th  of  Henry  the  Sd,  which  he  and  many  of  his  friends  judged 
to  be  an  original.  The  Editor  of  the  Charters,  however,  thcmght 
otherwise,  and  excused  himself  (in  a  note  in  his  Introduction)  for 
having  made  no  use  of  its  various  readings,  **  as  the  plan  of  his 
'^  edition  was  confined  to  Charters  which  had  passed  the  Great 
**  Seal,  or  else  to  authentic  entries  and  enrolments  of  record, 
"  under  neither  of  which  classes  the  Roll  in  question  could  be 
''  ranked." 

The  Dean  upon  this,  concerned  for  the  credit  of  his  roll,  pre- 
sented to  the  Antiquary  Society  a  vindication  of  its  authenticity, 
dated  June  the  8th,  1761,  and  Mr.  Blackstone  delivered  in  an 
answer  to  the  same  learned  body,  dated  May  the  28th,  1762,  al- 
leging as  an  excuse  for  the  trouble  he  gave  them, ''  that  he  should 

think  himself  wanting  in  that  respect,  which  he  owed  to  the  So^ 

ciety  and  Dr.  Lyttelton,  if  he  did  not  either  own  and  correct 
*^  his  mistake,  in  the  octavo  edition  then  preparmg  for  the  press, 
'*  or  submit  to  the  Society's  judgment  the  reasons  at  large,  upon 
"  which  his  suspicions  were  founded."  These  reasons,  we  may 
suppose,  were  convincing,  for  here  the  dispute  ended*. 

About  the  same  time  he  also  published  a  small  Treatise  on  the 
Law  of  Descents  in  fee  simple. 

A  dissolution  of  ParUament  having  taken  place,  he  was  in  March, 
1761,  returned  burgess  for  Hindon  in  Wiltshire;  and  on  the  6th 
of  May  following  had  a  patent  of  precedence  granted  him  to  rank 
as  King's  Counsel,  having  a  few  months  before  decUned  the  office 
of  Chief  Justice  of  the  Court  of  Common  Pleas,  in  Ireland. 

Finding  himself  not  deceived  in  his  expectations  in  respect  to 
an  increase  of  business  in  his  profession,  he  now  determined  to 
settle  in  life,  and,  on  the  dth  of  May,  1761,  he  married  Sarah,  the 
eldest  sorviving  daughter  of  the  late  James  Clitheraw,  of  Boston 
House^  in  the  county  of  Middlesex,  Esquire ;  with  whom  he  pass- 
ed near  mneteen  years,  in  the  enjoyment  of  the  purest  domestic 
and  eonjYigal  felicity,  (for  which  no  man  was  better  calculated),  and 
which,  he  used  often  to  declare,  was  the  happiest  part  of  his  life. 
By  her  he  had  nine  children,  the  eldest  and  youngest  of  whom 
died  infants;  seven  survived  him,  viz.  Henry,  James,  William, 
Charles,  Sarah,  Mary,  and  Philippa;  the  eldest  not  much  above 
the  age  of  sixteen  at  his  death. 

His  marriage  having  vacated  his  fellowship  at  All-Souls,  he  was, 
on  the  «8th  of  July,  1761,  appointed  by  the  Earl  of  Westmoi^ 
land,  at  that  time  Chancellor  of  Oxford,  Principal  of  New  Inn 
Hall.  This  was  an  agreeable  residence  during  the  time  his  lec- 
turi^  required  him  to  be  in  Oxford,  and  was  attended  with  this 


*  It  may  be  here  mentioned,  that,  as  an 
Antkjsarlui,  and  a  member  of  this  Society, 
into  which  he  was  admitted  February  the 
5th,  1761,  he  wrote  "  A  Letter  to  the  Hon- 
"  onrable  Dafaes  Barrington,  describittg  ^an 
**  antiqiie  seal,  with  some  observations  on 
**  its  original,  and  the  two  successive  Con- 
*'  troveisies  which  the  disuse  of  it  afterwards 
**  oceaaloned." 

This  Seal,  having  the  royal  arms  of  Eng- 


land on  it,  was  one  of  those,  which  all  per- 
sons having  the  exercise  of  ecclesiastical  ja^ 
risdiction,  were  obliged  by  the  statute  of  the 
Ist  of  Ed.  6th,  ch.  2,  to  make  use  of.  This 
Letter  is  printed  in  the  3d  volume  df  the 
Archaeologia ;  but  his  discussion  of  the  me- 
rits of  the  Lyttelton  Roll,  though  containing 
much  good  antiquarian  criticism,  has  not 
yet  been  made  public— ^ofe  to  (fie  Fkni 
Edition, 
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additional  pleasing  circumstance,  that  it  gave  him  rank,  as  the 
head  of  a  house  in  the  University,  and  enabled  him,  by  that 
means,  to  continue  to  promote  whatever  occurred  to  him,  that 
might  be  useful  and  beneficial  to  that  learned  body. 

An  attempt  being  made  about  this  time  to  restrain  the  power 
given  him,  as  Professor,  by  the  Vinerian  statutes,  to  nominate  a 
deputy  to  read  the  solemn  lectures,  he  pubUshed  a  state  of  the 
case  for  the  perusal  of  the  Members  of  Convocation,  upon  which 
it  was  dropped. 

In  the  following  year,  1762,  he  collected  and  republished  seve- 
ral of  his  pieces  under  the  title  of  Law  Tracts^  in  two  volumes, 
octavo. 

In  1763,  on  the  establishment  of  the  Queen's  family,  he  was 
appointed  SoUcitor-General  to  her  Majesty ;  and  was  chosen  about 
the  same  time  a  Bencher  of  the  Middle  Temple. 

Many  imperfect  and  incorrect  copies  of  his  lectures  having  by 
this  time  got  abroad,  and  a  pirated  edition  of  them  being  either 
published,  or  preparing  for  publication  in  Ireland,  he  found  him- 
self under  a  necessity  of  printing  a  correct  edition  himself;  and  in 
November,  1765,  pubUsbed  the  first  volume,  under  the  title  of 
Commentaries  on  the  Laws  of  England,  and  in  the  course  of  the 
four  succeeding  years  the  other  three  volumes ;  which  complet- 
ed a  Work,  that  will  transmit  his  name  to  posterity  among  the 
first  class  of  English  authors,  and  will  be  universally  read  and  ad- 
mired, as  long  as  the  laws,  the  constitution,  and  tne  language  of 
this  country  remain. 

In  the  year  1766,  he  resigned  the  Vinerian  Professorship,  and 
the  Principality  of  New  Inn  Hall;  finding  he  could  not  discharge 
the  personal  duties  of  the  former,  consistently  with  his  profes- 
sional attendance  in  London,  or  the  delicacy  of  his  feelings  as  an 
honest  man. 

Thus  was  he  detached  from  Oxford,  to  the  inexpressible  loss 
of  that  University,  and  the  'great  regret  of  all  those  who  wished 
well  to  the  establishment  of  the  study  of  the  law  therein.  When 
he  first  turned  his  views  towards  the  Vinerian  Professorship^  he 
had  formed  a  design  of  settling  in  Oxford  for  Ufe:  He  had  flat- 
tered himself,  that  by  annexing  the  office  of  Professor  to  the 
Principality  of  one  of  the  Halls,  (and  perhaps  converting  it  into  a 
college),  and  placing  Mr.  Viner's  fellows  ana  scholars  under  their 
Professor,  a  society  might  be  established  for  students  of  the 
common  law,  similar  to  that  of  Trinity-Hall  in  Cambridge,  for  ci- 
vilians. 

Mr.  Viner's  will  very  much  favoured  this  plan.  He  leaves  to 
the  University  "  all  his  personal  estate,  books,  &c.  for  the  con- 
"  stituting,  establishing f  and  endowing  one  or  more  Fellowship  or 
Fellowshipg,  and  Scholarship  or  Scholarships,  in  any  College  or 
Hall  in  the  said  University,  as  to  the  Convocation  shall  be 
thought  most  proper  for  Students  of  the  Common  Law."  But 
notwithstanding  this  plain  direction  to  estabUsh  them  in  some 
College  or  Hall,  the  clause  from  the  Delegates,  which  ratified  this 
designation,  had  the  fate  to  be  rejected  by  a  negative  in  Convo- 
cation. 
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By  this  unexpected,  and,  I  must  assume  the  liberty  of  saying, 
unmerited  rejection,  Mr.  Blackstone's  prospects  in  Osibrd  had  no 
longer  the  same  allurement  to  make  hun  think  of  a  lasting  settle- 
ment there.  His  views  of  an  establiished  society  for  the  study  of 
the  common  law  were  at  an  end,  and  no  room  left  him  for  exert^ 
ingi  in  this  instance,  that  ardour  for  improvement  which  consti-* 
tuted  a  distinguishing  part  of  his  character. 

In  the  new  Parliament,  chosen  in  1768,  he  was  returned  burgessf 
for  Westbury  in  Wiltshire. 

In  the  course  of  this  Parliament,  the  question,  *^  whether  & 
*^  member  expelled  was  or  was  not  eligible  in  the  same  Parliament," 
was  frequently  agitated  in  the  House  with  much  warmth,  and  what 
fell  from  him  in  a  debate  being  deemed  by  some  persons  contra- 
dictory to  what  he  had  advanc^  on  the  same  subject  in  his  Com-* 
mentaries,  he  was  attacked  with  much  asperity  in  a  pamphlet  sup-' 
posed  to  be  written  by  a  baronet,  a  member  of  that  House.  To 
this  charge  he  gave  an  early  reply  in  print. 

In  the  same  year.  Dr.  Priestly  animadverted  on  some  positions 
in  the  same  work,  relative  to  offences  against  the  doctrine  of  the 
Established  Church,  to  which  he  published  an  answer/ 

The  Compiler  of  these  sheets,  desirous  of  avoiding  all  contro-^ 
yersy,  contents  himself  with  the  bare  mentioning  these  two  publi-' 
cations,  without  giving  any  opinion  concerning  their  respective 
merits.  As  the  works  of  the  author  whose  life  he  is  writings 
it  is  his  duty  not  to  omit  the  mention  of  them :  but  how  far  the 
charges  of  his  antagonists  were  founded  in  reason,  and  supported 
by  argument;  or  whether  he  by  his  answers  sufficiently  exculpated 
himself  from  those  charges,  must  be  left  to  the  determination  of 
those  who  have  been,  or  may  become  readers  of  them.  The  Com- 
piler's only  intent  is  to  write  a  faithftd  narrative,  not  a  professed 
panegyric.  ij->;-r^T« 

Mr.  Blackstone's  reputation  as  a  great  and  able  lawyer  was  now 
so  thoroughly  estal>lisned,  that  had  he  been  possessed  of  a  con-* 
stitution  equal  to  the  fatigues  attending  the  most  extensive  busi^ 
ness  of  the  profession,  he  might  probably  have  obtained  its  most 
lucrative  emoluments  and  hignest  offices.  The  offer  of  the  Soli-^ 
citor-Generalsbip,  on  the  resignation  of  Mr.  Dunning  in  January, 
1770,  opened  the  most  flattering  prospects  to  his  view.  But  the 
attendance  on  its  complicated  duties  at  the  Bar,  and  in  the  Hous^ 
of  Commons,  induced  him  to  reftise  it. 

But  though  he  declined  this  path,  which  so  certainly,  with  abi-* 
lities  like  Mr.  Blackstone's,  leads  to  the  highest  dignities  in  the 
law,  yet  he  readily  accepted  the  office  of  Judge  of  the  Common 
Pleas,  when  offered  to  him  on  the  resignation  of  Mr,  Justice  Clive; 
to  which  he  was  appointed  on  the  9th  of  February,  1770.  Pre- 
vious, however,  to  the  passing  his  patent,  Mr.  Justice  Yates  ex-* 
pressed  an  earnest  wish  to  remove  from  the  King's  Bench  to  the 
Court  of  Common  Pleas.  To  this  wish  Mr.  Blackstone,  from  mo- 
tives of  personal  esteem,  consented ;  but,  on  his  death,  which  hm^ 
pened  between  the  ensuing  Easter  and  Trinity  Terms,  Mr.  Black- 
stone  was  appointed  to  his  original  destination  in  the  Common 
Pleas. 

YOL.  I.  b 
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,  On  bid  promai)(»i  to  tbe  Bendi  he  reigned  die  recordership  of 
Waljiagford. 

.  Aft  it  hAft  hem  befeM  remarked,  tbat  this  is  not  intended  as  a 
panegyriOf  but  only  as  a  faithfiil,  though  unadorned,  narrative, 
notUuig  shatt  here  be  said  of  his  conduct  as  a  Judge.  His  loss  is 
too  recent  to  need  any  remarks  on  it  to  his  contemporaries,  who 
have  been  witnesses  of  that  conduct,  and  heard  his  decisions :  to 
posterity,  the  latter  part  of  the  work  to  which  this  is  prefixed  will 
speak  sufficiently,  as  the  second  volume  is  entirely  composed  of 
oaaes  determined  whilst  he  sat  on  the  Beiuji. 

He  sei^med  now  arrived  at  tbe  point  he  abvays  wished  for,  and 
V)igbt  justly  be  said  to  enjoy  oiimm  cum  digmiaie.  Freed  from  the 
attendance  at  the  Bar,  and  what  he  bad  smi  a  greater  aversion  to, 
in  the  Senate^  *'  where/'  to  use  his  own  expretsion,  ''  amid  the 
**  lage  of  contending  parties,  a  man  of  moderation  must  expect  to 
'*  meet  with  no  quarter  from  any  side,"  although  he  diligently  and 
conscientiously  attended  the  duties  of  the  bieh  office  he  was  now 
placed  in,  yet  tbe  Idtsure  aiBferded  by  the  legid  Vacations  he  dedi- 
eated  to  the  private  duties  of  Hife,  which,  as  the  father  of  a  oume- 
rous  family,  ne  now  found  himself  called  upon  to  exercise,  or  to 
literary  retirement,  and  the  society  of  his  friends,  at  his  villa  called 
Priory  Plac^,  in  W&Uingfturd,  which  he  purchased  soon  aflar  his 
mnreiage,  tbough  be  luid  for  some  years  before  occasionally  re- 
dded at  \U 

His  eomiexion  widi  this  town,  both  from  his  office  of  Recorder, 
iind  his  more  or  less  frequent  residence  there  from  about  the  year 
1750,  led  bim  to  farm  and  promote  evefy  plan  which  could  con- 
tribute to  its  benefit  or  improvement.  To  his  activity  it  stands 
indebted  for  two  new  turnpike  roads  through  the  town,  the  one 
^peniiig  a  communication,  bymeuis  of  a  new  bridge  over  the 
Thames  at  ShiUingford,  between  Oxford  and  Reading,  the  other 
to  Wantage,  through  the  vale  of  Berkshire^.  What  substantial 
advantage  the  town  of  Walliiy^of  d  derived  from  hence  will  be 
best  evidenced  from  the  graduafincrease  of  its  malt  trade  between 
tbe  years  1749  and  177&,  extracted  from  the  entries  of  the  Excise- 
Office  during  that  period,  as  contained  in  the  note  below  f. 

Te»  his  arehitectural  talents,  his  liberal  disposition,  his  judicious 
9eal«.  and  his  numerous  friends,  WalHngford  likewise  owes  the 
sebwlding  that  handsome  fabric,  St  Peter's  Church. 

These  were  his  employments  in  retirement.  Iti  London  his 
active  mind  was  never  idle,  and  when  not  occupied  in  the  duties 
of^  his  station,  be  was  ever  enga^d  in  some  scheme  of  pubhc 
i^tiUty,.    The  last  of  this  kind  in  which  he  was  concerned,  was  the 


*  Se  was  ever  a  great  promoter  of  the 
impfotement  of  pubfie  roads.  The  new 
%f«sl»ni  raad  from  Oxford  oTcr  Botely  Gaase- 
vvaj  was  prqfected^  and  tbe.  plan  of  it  «bf«fl]r 
conducted  by  him.  H6:Wa»  tbe  mow  earnest 
in  tfalb  deiign,  not  ttnttf^  as  a  Work  of  ge- 
nsiBi  iitiitty  and  omasmt,  bnt  as  a  solid  im« 
provement  to  the  estate  of  a  nobleman,  in 
settlhig  whose  aSbirs  he  had  been  most  U- 
lAirkmsly  and  beneiteially  employed. — N9te 
to  Fint  Edition, 


t  An  average  account  of  the  number  of 
net  bushels  of  malt  made  in  Wallingford 
i^MNba  midsummer  174^  to  MIdsmnmer  1779, 
inclusive : 

Avenigeof5yr8«  ending  Midsr.  1764  40,178 
Do.  .  .  of  do.  ...  1759  58,676 
Do.  .  .  ofdo.  .  .  .  1764  97,370 
Do.  .  .  of  do.  .  .  .  1769  101,0Sf 
Do.  .  .  ofdo.  .  .  .  1774  113,135 
Do.  .  .  ofdo.  .  .  .  1779  107,954 
'^Note  to  First  Edition. 
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act  of  Parliament  for  providing  detached  houses  df  hard  labour  for 
convictSy  as  a  substitute  for  transportation. 

VHiether  the  plan  may,  or  maj  not  succeed  equal  to  his  wishes 
and  expectations,  it  is  yet  an  indisputable  prooi  of  the  goodness 
of  his  heart,  his  humanity,  and  his  desire  of  effecting  reformation, 
by  means  more  beneficial  to  the  criminal  and  the  community,  than 
severity  of  punishment.  All  human  schemes,  like  all  mecnanical 
inventions,  generally  in  practice  fall  short  of  the  theory;  and  al- 
though this  should  fail,  yet  who  can  read  the  following  quotation 
from  one  of  his  charges  to  a  county  grand  jury  relative  to  that  act, 
without  applauding  the  intention,  and  reverencing  the  public  vir- 
tue of  those  who  planned  it : — 

"  In  these  houses,"  says  he,  "  the  convicts  are  to  be  separately 
confined  during  the  intervals  of  their  labour,  debarred  from  all 
incentive^  to  debauchery, — instructed  in  rehgion  and  moraUty, — 
**  and  forced  to  work  for  the  benefit  of  the  public.  Imagination 
'^  cannot  figure  to  itself  a  species  of  punishment  in  which  terror, 
*^  benevolence,  and  reformation  are  more  happily  blended  toge- 
"  ther.  What  can  be  more  dreadful  to  the  riotous,  the  libertine, 
the  voluptuous,  the  idle  delinquent,  than  solitude,  confinement, 
sobriety,  and  constant  labour?  Yet,  what  can  be  more  truly 
''beneficial.  Sohtude  will  awaken  reflection;  confinement  will 
banish  temptation;  sobriety  will  restore  vigour;  and  labour  will 
beget  a  habit  of  honest  industry :  while  the  aid  of  a  religious  in- 
structor may  implant  new  principles  in  his  heart;  and  when  the 
''  date  of  his  punishment  is  expired,  will  conduce  to  both  his  tem- 
"  poral  and  eternal  welfare.  Such  a  prospect  as  this  is  surely 
**  well  worth  the  trouble  of  an  experiment.'* 

It  ought  not  to  be  omitted,  that  the  last  augmentation  of  the 
Judges'  salaries,  calculated  to  make  up  the  deficiencies  occasioned 
by  the  heavy  taxes  they  are  subject  to,  and  thereby  render  them 
more  independent,  was  obtained  in  a  great  measure  by  his  industry 
and  attention. 

In  this  useful  and  agreeable  manner  he  passed  the  last  ten  years 
of  his  life,  but  not  without  many  interruptions  by  illness.  His 
constitution,  hurt  by  the  studious  midnight  labours  of  his  younger 
days,  and  an  imhappy  aversion  he  always  had  to  exercise,  grew 
daily  worse :  not  only  the  gout,  with  which  he  was  frequently, 
though  not  very  severely,  visited  from  the  year  1759,  but  a  nervous 
disorder  also,  that  frequently  brought  on  a  giddiness  or  vertigo, 
added  to  a  corpulency  of  body,  rendered  him  still  more  unactive 
than  he  used  to  be,  and  contributed  to  the  breaking  up  of  his  con- 
stituticm  at  an  early  period  of  life. 

About  Christmas,  1779,  he  was  seized  with  a  violent  shortness 
of  breath,  which  the  Faculty  apprehended  was  occasioned  by  a 
dropsical  habit,  and  water  on  the  chest.  By  the  appUcat}6n  of 
proper  remedies,  that  effect  of  his  disorder  was  soon  removed, 
but  the  cause  was  not  eradicated ;  for  on  his  coming  up  to  town 
to  attend  HSary  Term,  he  was  seized  with  a  fresh  attacJk,  chiefly 
in  his  head,  which  brought  on  a  drowsiness  and  stupor,  and  baffled 
all  the  art  of  medicine ;  Ae  disorder  increasing  so  i;^pidly9  that 
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he  became  at  last  for  some  days  almost  totally  insensible,  and  ex^ 
pired  on  the  14th  of  February,  1780,  in  the  57th  year  of  his  age. 

A  few  weeks  before  he  died,  he  was  appUed  to  by  the  trustees 
for  executing  the  wiD  of  the  late  Sir  George  Downing,  Baronet, 
who  had  bequeathed  a  large  estate  for  the  endowing  a  new  Col- 
lege in  Cambridge,  to  give  his  assbtance  in  forming  a  proper  plan 
for  this  society,  and  framing  a  body  of  statutes  for  its  regulation. 

This  was  a  task  to  which  his  abilities  were  pecuUarly  adapted ; 
and  it  may  be  difficult  to  determine  whether  the  application  re- 
flected more  honour  on  the  trustees  or  on  him.  He  had  men- 
tioned to  some  of  his  most  intimate  friends  his  undertaking  this 
business  with  great  pleasure,  and  seemed  to  promise  himself  much 
satisfaction  in  the  amusement  it  would  afford  him :  but,  alas !  his 
disorder  was  then  coming  on  with  suA  hasty  strides,  that,  before 
any  thing  could  be  done  in  it,  death  put  an  end  to  this,  and  all 
his  labours,  and  left  the  University  of  Cambridge,  as  well  as  that 
of  Oxford,  to  lament  the  loss  of  Mr.  Justice  Blackstone. 

He  was  buried  by  his  own  direction  in  a  vault  he  had  built  for 
his  family  in  his  parish  church  of  St.  Peter's  in  Wallingford.  His 
neighbour  and  friend  Dr.  Harrington,  Bishop  of  Landaff,  at  his 
own  particular  request,  performed  the  funeral  service,  as  a  public 
testimony  of  his  person^  regard,  and  highest  esteem. 

Having  now  given  a  faithful,  and  it  is  hoped  not  too  prolix,  a 
detail  of  the  life  of  this  great  man,  from  his  cradle  to  his  grave,  it 
will  be  expected  that  it  should  be  followed  by  the  outunes,  at 
least,  of  his  character.  A  hard  task  for  the  pen  of  a  friend !  to  do 
justice  to  the  merit  of  such  a  character,  without  incurring  the 
imputation  of  flattery,  is  as  difficult  as  to  touch  on  its  imperfections 
(and  such  the  most  perfect  human  characters  have),  with  truth 
and  delicacy. 

In  his  public  line  of  life  he  approved  himself  an  able,  upright, 
impartial  Judge ;  perfectly  acquainted  with  the  laws  of  his  country, 
and  making  them  the  invariable  rule  of  his  conduct.  As  a  Senator, 
he  was  averse  to  party  violence,  and  moderate  in  his  sentiments. 
Not  only  in  Parliament,  but  at  all  times,  and  on  all  occasions,  he 
was  a  firm  supporter  of  the  true  principles  of  our  happy  Constitu- 
tion, in  Church  and  State ;  on  the  real  merits  of  which  few  men 
were  so  well  qualified  to  decide.  He  was  ever  an  active  and  judi- 
cious promoter  of  whatever  he  thought  useful  or  advantageous  to 
the  pubUc  in  general,  or  to  any  particular  society  or  neighbour- 
hood he  was  connected  with ;  and  having  not  only  a  sound  judg- 
ment, but  the  clearest  ideas,  and  the  most  analytical  head  that 
any  man,  perhaps,  was  ever  blessed  with,  these  quaUfications, 
joined  to  an  unremitting  perseverance  in  pursuing  whatever  he 
thought  right,  enabled  nim  to  carry  many  beneficial  plans  into 
execution,  which  probably  would  have  failed,  if  they  had  been  at- 
tempted by  other  men. 

He  was  a  beUever  in  the  great  truths  of  Christianity,  from  a 
thorough  investigation  of  its  evidence;  attached  to  the  Church  of 
England  from  conviction  of  its  excellence,  his  principles  were 
those  of  its  genuine  members,  enlarged  and  tolerant.     His  reU- 
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rion  was  pure  and  unaffected,  and  his  attendance  on  ito  public 
duties  regular,  and  those  duties  always  performed  with  serious^ 
ness  and  devotion. 

His  professional  abilities  need  not  be  dwelt  upon.  They  will  be 
universally  acknowledged  and  admired,  as  long  as  his  works  shall 
be  read,  or,  in  other  words,  as  long  as  the  municipal  laws  of  thi» 
country  shall  remain  an  object  of  study  and  practice :  And  though 
his  works  will  only  hold  forth  to  future  generations  his  knowledge 
of  the  law,  and  his  talents  as  a  writer,  there  was  hardly  any  branch 
of  literature  he  was  unacquainted  with.  He  ever  employed  much 
time  in  reading,  and  whatever  he  had  read,  and  once  digested,  he 
never  forgot. 

He  was  an  excellent  manager  of  his  time,  and  though  so  much 
of  it  was  spent  in  an  appUcation  to  books,  and  the  employment  of 
his  pen,  yet  this  was  done  without  the  parade  or  ostentation  of 
being  a  hard  student.  It  was  observed  of  him,  duruig  his  resi- 
dence at  college,  that  his  studies  never  appeared  to  break  in  upon 
the  common  business  of  life,  or  the  innocent  amusements  of  so- 
ciety; for  the  latter  of  which  few  men  were  better  calculated,  be- 
ing possessed  of  the  happy  faculty  of  making  his  own  company 
agreeable  and  instructive,  whilst  he  enjoyed  without  reserve  the 
society  of  others. 

Melancthon  himself  could  not  have  been  more  rigid  in  observing 
the  hour  and  minute  of  an  appointment;  during  the  years  in  which 
he  read  his  lectures  at  Oxford,  it  could  not  be  remembered,  that 
he-  had  ever  kept  his  audience  waiting  for  him,  even  for  a  few 
minutes.  As  he  valued  his  own  time,  he  was  extremely  careful 
not  to  be  instrumental  in  squandering  or  trifling  away  that  of 
others,  who,  he  hoped,  might  have  as  much  regard  for  theirs,  as 
he  had  for  his.  Indeed,  punctuality  was  in  his  opinion  so  much  a 
virtue,  that  he  could  not  bring  himself  to  think  perfectly  well  of 
any,  who  were  notoriously  defective  in  it. 

The  virtues  of  his  private  character,  less  conspicuous  in  their 
nature,  and  consequently  less  generally  known,  indeared  him  to 
those  he  was  more  intimately  connected  with,  and  who  saw  him  in 
the  more  retired  scenes  of  life.  He  was,  notwithstanding  his  con- 
tracted brow,  (owing  in  a  great  measure  to  his  being  very  near- 
sighted), a  cheerful,  agreeable,  and  facetious  companion.  He  was 
a  faithful  friend;  an  affectionate  husband  and  parent;  and  a  cha- 
ritable  benefactor  to  the  poor ;  possessed  of  generosity,  without 
affectation,  bounded  by  prudence  and  oeconomy.  The  constant 
accurate  knowledge  he  had  of  his  income  and  expenses  (the  con- 
sequence of  uncommon  regularity  in  his  accounts)  enabled  him  to 
avoid  the  opposite  extremes  of  meanness  and  profusion. 
.  Being  himself  strict  in  the  exercise  of  every  public  and  private 
duty,  he  expected  the  same  attention  to  both  in  others;  and, 
when  disappointed  in  his  expectation,  was  apt  to  animadvert  with 
some  degree  of  severity,  on  those  who,  in  his  estimate  of  duty, 
seemed  to  deserve  it.  This  rigid  sense  of  obligation,  added  to  a 
certain  irritability  of  temper,  derived  from  nature,  and.  increased 
in  his  latter  years  by  a  strong  nervous  affection,  together  with  his 
countenance  and  figure,  conveyed  an  idea  of  sternness,  which  oc* 
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casioned  the  heavy,  but  unmerited,  imputation,  among  those  who 
did  not  know  him,  of  ill-nature;  but  he  had  a  heart  as  benevolent 
and  as  feeUng  as  man  ever  possessed. 

A  natural  reserve  and  diffidence  which  accompanied  him  from 
his  earliest  youth,  and  which  he  could  never  shake  off,  appeared 
to  a  casual  observer,  though  it  was  only  appearance,  like  pride ; 
especially  after  he  became  a  Jud^e,  when  he  thought  it  his  duty 
to  keep  strictly  up  to  forms,  (which,  as  he  waS  wont  to  observe, 
are  now  too  much  laid  aside),  and  not  to  lessen  the  respect  due  to 
die  iUgnity  and  gravity  of  his  office,  by  any  outward  levity  of  be- 
haviour. 

In  short,  it  mav  be  said  of  him,  as  the  noble  *  historian  said  of 
Mr.  Selden ;  *^  If  he  had  some  infirmities  with  other  men,  they 
^'  were  weighed  down  with  wonderful  and  prodigious  abilities  and 
"  excellences  in  the  other  scale.*' 

It  is  now  necessary,  a^  at  first  proposed,  to  say  something  of 
the  work  here  offered  to  the  public. 

That  it  is  the  genuine  offspring  of  Mr.  Justice  Blackstone's 
pen,  and  compiled  entirely  by  himself  from  his  own  notes  (except 
in  one  instance  that  shall  be  mentioned)  there  can  be  no  doubt. 
It  is  contained  in  five  large  Note-books,  all  written  with  his  own 
hand;  and  prepared  for  the  press^  even  to  an  Index,  and  a  Table 
of  Matters.  These  he  still  continued  to  carry  on,  as  he  added  in 
each  Vacation  what  he  had  collected  in  the  preceding  Term. 
The  work  reaches  down  to  the  end  of  Michaelmas  Term,  1779, 
the  last  in  which  he  regularly  attended  his  Court;  his  illness  con- 
fining him  at  home  the  greatest  part  of  Hilary  Term,  1780.  And 
as  there  is  no  doubt  of  its  being  genuine,  neither  can  there  be  any 
of  his  intention  that  it  should  be 'published;  for,  by  a  clause  in 
his  will  he  directs,  **  That  his  Manuscript  Reports  of  Cases  deter- 
^'  mined  in  Westminster  Hall,  taken  by  himself,  and  contained  in 
*^  several  large  Note-books  be  published  after  his  decease. — And 
"  that  the  produce  thereof  be  carried  to,  and  considered  as  part  of 
**  his  personal  estate. ** 

This  last  part  of  the  clause  the  editor  here  inserts,  as  an  ex- 
cuse for  not  making  any  presents  of  the  work ;  which  he  does  not 
think  himself  justified  in  doing,  as  trustee  for  the  author's  children, 
to  whose  emolument  the  profits  are  specifically  directed  to  be 
applied. 

The  reader  must  not  expect  in  the  first  volume  a  regular  series 
of  reports  of  the  determinations  of  any  one  Court,  or  without 
breaks  and  interruptions  in  respect  to  time. 

They  seem  to  be  only  such,  as  he  had  selected  out  of  many  from 
his  rough  notes,  either  as  being  of  a  more  interesting  nature,  or 
containing  some  essential  point  of  law  or  practice,  or  perhaps,  such 
only  (particularly  for  the  first  few  years)  as  he  had  taken  the  most 
accurate  notes  of.  Far  the  greatest  part  of  those  contained  in  the 
first  volume  are  of  the  Court  of  King's  Bench,  but  there  are  some 
of  the  Courts  of  Chancery,  Exchequer,  and  Exchequer  Chamber 
on  appeal. 

*  The  Earl  of  Clarendon. 
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They  begin  with  Michaefanas  Tenn,  1746,  in  which  he  was 
called  to  the  Bar;  and  there  are  some  of  every  Tenn,  extent  twO| 
to  Michaehnas,  1750,  from  whence  diere  is  an  interval  to  Michael- 
mas, 1756,  without  one.  The  reason  of  this,  most  probably,  isi 
that  during  that  period  he  resided  chiefly  at  Oxford,  and  had 
much  of  ms  time  taken  up  in  composing  his  Lectures,  which  he 
began  to  read  in  1753,  and  in  preparing  for  which  he  had  been 
for  some  years  before  principally  employed.  This  aocoimts  for 
his  want  of  leisure  to  revise  such  rough  notes  as  he  might  have 
taken  during  that  period,  and  to  fit  them  for  publication,  while 
they  were  fresh  in  his  memory.  In  the  three  following  years  he 
attended  the  Bar  only  in  Michaelmas  and  Hilary  Terms,  on  ao^ 
count  of  his  Lectures;  consequently  there  are,  among  these  Re- 
ports, none  of  the  Easter  and  Trinity  Terms  of  those  years;  but 
from  thence  they  continue  in  a  regular  series,  except  one  Term, 
when  he  was  indisposed*,  and  the  two  Terms  immediately  pre^ 
ceding  his  being  promoted  to  the  Bench,  when  he  attended  the 
Court  of  Exchequer  onlyf.  Which  circumstances  suffidenllv 
evince  that  these  Keports  were  all  (except  one)  taken  by  himsdifc 
That  one»  is  of  the  arguments  of  Sir  Thomas  Clarke,  Master  of 
the  Rolls;  Lord  Mansneld,  Chief  Justice  of  the  King's  Bendu 
and  the  Lord  Keeper  Henley,  delivered  in  the  Court  of  Chance^ 
in  Hilary  Term,  1759,  on  determining  the  interesting  cause  of 
Burgess  and  Wheate,  and  which,  as  appears  by  a  remark  sub- 

{'oined  to  it^  was  communicated  to  him  by  that  sreat  and  able 
awyer,  Mr,  Fazakerly;  but  was  aU  transcribed  in  his  own  hand. 
The  Editor  hopes  the  arguments  are  reported  correctly;  but  as 
they  are  only  a  copy,  probably  from  a  copv  made  by  a  clerk,  it  is 
possible  there  may  be  some  errors  in  them,  which  the  candid 
reader  will  excuse;  and  lament  with  him,  that  by  the  dreadful 
conflagration  at  the  house  of  the  Noble  Lord  above  mentioned, 
in  June  last,  a  correct  note  of  that  argument  was  lost,  among  his 
other  very  valuable  manuscripts,  which  his  Lordship  had  in  the 
most  obligin^manner  given  permission  to  the  Editor  to  examine 
Sir  William  olackstone's  Note-book  with,  and  correct  any  errors 
that  might  be  found  in  it.  For  this  mark  of  esteem  for  his  late 
departed  Brother,  and  the  kind  manner  in  which  it  was  offered, 
the  Editor  thinks  himself  happy  in  having  an  opportunity  of  pub- 
licly expressing  his  own,  and  the  family's  most  grateful  acknow- 
ledgments. 

Fortunately  for  those  whose  interest  is  concerned  in  this  pub- 
lication, and  (it  may  perhaps  be  added  without  impropriety)  for 
the  public  too,  the  manuscript  Note-book  containing  tnis  report 
escaped  the  same  fate.  It  was  delivered,  a  few  days  before,  by 
the  Editor  to  Mr.  Justice  Asbhurst,  to  communicate  to  Lord 
Mansfield,  and  happily  had  not  been  sent  to  him. 

The  state  the  Editor  found  this  work  in,  greatly  alleviated  the 
trouble  attending  the  publication;  but  as  he  had  reason  to  think, 
the  learned  Judge  had  not  given  it  the  last  revisal  he  intended,  he 
has  thought  it  his  duty,  before  he  made  it  public,  to  read  the  whole 

*  See  page  627.  t  See  page  681,  toL  2. 
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over  with  the  utmost  attention,  and  to  correct  any  literal  errors  or 
omissions,  which  the  most  accurate  writer  may  be  liable  to. 

It  has  afterwards  gone  through  a  second  reyis€d  by  a  gentleman 
of  the  profession,  who,  at  the  Editor's  request,  undertook  to  ex- 
amine the  quotations  from  reports,  and  other  authors,  in  order  to 
give  to  the  world  as  complete  a  copy  as  possible,  and  that  nothing 
miffht  appeair,'lhroughout,  unworthy  of  the  Compiler. 

flow  far  he  has  succeeded  in  tnat  attempt,  the  Editor  must 
leave  to  the  determination^  of  the  candid  reader.  As  the  work  of 
Mr.  Justice  BliEu;kstone,  he  has  no  doubt  but  it  will  be  received 
by  the  gentlemen  of  the  profession,  for  whose  use  it  was  intended, 
with' a  particular  degree  of  regard. 

-  Whatever  errors  may  be  found  in  the  publication,  he  takes  the 
demerit  upon  himself,  hoping  that  the  merit  of  the  work  will  atone 
for  any  defects  on  his  part,  and  that  due  allowance  will  be  made 
for  thie  Editor's  total  ignorance,  till  now,  of  the  business  of  pub- 
lication;— a  task  he  did  not  undertake  as  a  volunteer,  or  as  think- 
ing himself  peculiarly  qualified  for,  but  as  being  called  upon  to 
cng^c  in  It,  not  only  as  a  labour  of  friendship,  but  as  a  duty  in- 
cumbent on  him,  as  executor  to  the  Author,  and  guardian  of  his 
mfimt  children. 


Boston  House, 
m.  20,  1781. 
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Hankey  v.  Trotman. 

OTION  for  a  new  trial.     Plaintiff  was  a  banker;  had  a  No  new  trial 
bill  on  defendant;  for  which  the  defendant  gave  him  a  bill  on  J^f^^j^* 
another  banker,  at  twelve  at  noon,  who  stopped  payment  before  against  evideiioe 
the  next  morning.     The  question  was,  Whetner  plaintiff  or  nor  Uw. 
defendant  should  stand  to  the  loss;  or  whether  there  was  any  ^^*b?^^ 
laches  in  the  plaintiff,  who  got  the  bQl  marked  for  acceptance  ibr  the  receipt 
the  same  night.     On  the  trial,  the  jury  found  a  verdict  for  the  of  bills  of  ex- 
defendant.  <*»^- 

Sir  John  Stranffe,  Sir  R»  Lloyd,  and  Mr.  Ford,  argued  for 
the  plaintiff,  that  he  endeavoured  to  receive  the  bill  as  soon  as 
in  the  common  course  of  business  it  used  to  be  received ;  and 
that  some  time  must  be  allowed  for  the  circulating  paper  credit. 

Mr.  Hume  Campbell  and  Stracey,  contra,  laid  it  down  that 
a  trading  jury  was  the  best  judge  of  this  case,  and  had  not 
gone  agamst  law  in  this  verdict,  the  law  not  having  pre- 
scribed any  time  for  receiving  bills ;  and  that  the  Court  was 
not  to  interpose,  unless  the  jury  was  manifestly  wron^. 

Per  Cur\  Lee,  C.  J. — I  was  of  opinion  for  the  plaintiff  at 
the  trial,  though  there  was  variety  of  evidence;  but  doubt 
whether  the  verdict  can  be  set  aside,  as  it  is  a  question  of 
*  fact,  whether  there  was  convenient  time  allowed  for  receiving  [      •g       ] 
the  money. 

Wright,  J. — ^The  jury  is  the  proper  judge  of  curcumstances 
and  facts.  But  the  question  here  is,  Whether  the  plaintiff  had 
any  time  at  all.  Some  time  must  be  allowed :  Therefore  I  doubt 
whether  the  verdict  is  not  against  evidence,  imputing  laches  to 
the  plaintiff  where  there  was  none. 

Denison,  J» — Both  juries  and  Judges  have  been  of  different 
sentiments  as  to  this  point.    The  question  b.  Whether  the 
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plaintiff  has  used  a  reasonable  diligence  or  no.  This  the  jury 
are  to  judge  of.  There  certainly  was  timei  though  by  incidental 
circumstances  it  was  very  strait.  The  precedent  would  be  dan- 
gerous to  set  aside  a  verdict,  which  is  neither  against  law  nor 
evidence. 

Foster,  J. — Reasonable  time  is  what  is  sufficient  to  receive 
it  in.  The  verdict  is  not  against  evidence.  Bankers  have  no 
right  to  establish  a  customary  law  amcmg  themselves  at  the  ex- 
pence  of  other  men. 

Rule  nisi  for  a  new  trial  discharged  (a). 


(a)  This  case  has  been  overruled  in  that 
of  Appieton  v.  Sufeetapple,  Bayleyon  Bilb, 
106  (3rd  ed.)  There,  a  bill  payable  in 
London  on  demand  was  given  to  the 
plaintiff  in  London  at  one  o'clock  in  the 
afternoon,  and  he  did  not  present  it  till 
the  next  morning;  the  question  was,  Whe- 
ther he  presented  it  in  time.  Lord  Mans- 
field  left  the  point  to  the  Jury,  who  found 
fof  the  defendant;  but  the  Court  granted 
a  new  trial,  because  the  question  was  a 
matter  of  law,  upon  which  the  Judge  should 


have  decided.  The  jury  found  again  for 
the  defendant,  but  against  the  Judge's  di- 
rection.  A  second  oew  trial  was  granted, 
and  the  jury  again  found  for  the  defendant ; 
and  then  the  Court  refused  to  interfere. 
This  is  recognised  in  Robson  y.  Bennett, 
2  Taunt  388,  where  it  was  held  suflkient, 
that  a  check  should  be  presented  the  day 
nfext  after  that  on  which  it  is  received ':  5.  P. 
Metcalfe  v.  HaU,  BuU.  N.  P.  276;  Rick- 
ford  V.  Ridge,  2  Camp.  537.  See  Dagglitk 
▼.  Wetherhy,  pott,  747. 


The  KiNQ  v.  Spriggins. 

ISlSlSl^i'li^   Motion  for  an  information.  Spriggins  had  mortgi^ed  a  cop- 

5*^  ice :  the  executor  of  the  mortgagee  employed  men  to  cut  it 

own.  The  mortga^or^  not  being  a  magistrate,  read  a  paper 
which  he  said  was  the  King's  proclamation  against  riots ;  but 
it  not  being  proved  to  be  so,  no  information  was  granted  (6)» 

(b)  See  A.  v.  Ink,  oj  Wigan,  pott,  47 ;  R,  v.  Robinson,  post,  541. 


prdendiog  to 
read  the  Riot 
act,  denied. 


Hale  v.  Castleman. 

Ahering  a  she-  THE  plaintiff's  attorney  had  inserted  in  the  sheriflTs  warrant  to 
no  ground  for  arrest  the  defendant  another  name,  besides  those  whom  the 
an  attachment,  sheriff  had  directed  it  to,  and  who  arrested  defendant.  On  the 
"^I"  ??  ^^  "^  sheriff  s  complaining  of  this,  the  name  was  erased ;  but  the  at- 
"^^'*^  tomey  swore,  not  by  him.  Wright,  J.,  was  of  opinion  to  grant 
[      ♦  S      ]  an  attachment  for  this ;  but  Lee,  C.  J. ,  *Denison  and  Foster,  Js., 

though  they  disapproved  of  the  thing,  yet  thought  an  attach- 
ment too  hard,  as  no  ill  use  had  been  made  of  the  warrant  (c). 


(e)  If  a  warrant  be  altered  by  the  in- 
sertion of  a  name,  an  arrest  thereon  is  ille- 
gal ;  Burslem  v.  Feme,  2  Wils.  47 ;  Hon- 


sin  V.  Barrow,  6  T.  R.  122 ;  and  see  Bogd 
y.  Durand,  2  Taunt  161. 


The  Kino  v.  Charles  Radcliffe. 

5L  C.  1  Wns.  150;  Post  Cr.  L.  40. 

jiifE  prisoner  was  attainted  of  high  treason  in  1716,  for  being 
in  that  rebellion,  and  had  escaped  out  of  Newgate  (it  was 
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thought  by  connivance,  being  the  younger  brother  of  the  Earl      xhb  Kino 
of  Derwentwater,  who  was  then  executed),  and  had  entered  v. 

into  the  French  service.  During  the  late  rebellion  he  was,  with  Radcuffe. 
other  French  officers  and  troops,  taken  at  sea  on  board  a  ship 
said  to  be  bound  for  Scotland,  and  con&oed  in  the  Tower  tin 
this  Term;  when  the  Attomey-Generai^oTL  the  19th  of  No-  ^  (Ryder.) 
vember  moved  for  a  habeas  corpus  to  bring  him  to  the  Bar  of 
this  Court,  and  he  was  accoraingly  brought  up  by  General 
Williamson,  die  deputy-lieutenant,  on  the  21st  of  November. 

At  his  first  appearance  he,  with  some  levity  and  indecency, 
disclaimed  the  jurisdiction  of  the  Court,  as  being  a  subject  of 
the  King  of  France,  whose  commission  he  had  borne  these  thirty 
years ;  claimed  the  benefit  of  the  cartel  between  England  and 
France,  and  demanded  that  his  commission  might  be  read:  but  court  will  take 
the  Court  told  him,  that  could  not  be  done.     He  was  then  called  no  nofice  of 
to,  to  hold  up  his  hand;  which  he  refused  to  do;  which  the  «>n«ni»^ott 
Attorney  observed  to  be  a  mere  point  of  form,  and  therefore  prf^    "**" 
insisted  he  should  be  arraigned  without  it.     Lee,  C.  J.,  then 
desired  the  prisoner  to  comply  with  it,  as  a  usual  ceremony; 
but  he  refiised,  saying,  if  it  was  a  mere  point  of  form,  it  might 
>rell  be  dispensed  with  in  a  stranger ;  if  a  point  of  moment,  he  Arraignment 
was  determined  to  do  nothing  that  might  argue  a  submission  to  m»  holding  up 
the  jurisdiction  ((f).     It  was  then  demanded  of  him.  What  he  ***«J>*»d* 
had  to  say  why  sentence  of  execution  should  not  be  awarded 
gainst  hnn  according  to  his  former  judgment ;  and  was  informed 
that,  unless  he  answered,  sentence  would  immediately  be  awarded. 
He  then  ^desired  counsel  to  be  assigned  him,  to  advise  him  what  [      #4      ] 

5 lea  to  rest  upon.  And,  at  his  desire,  Mr.  Ford  and  Mr.  Jod- 
rel  were  accordindy  assigned  him :  who  desired  time  to  pre- 
pare themselves.  And  the  Monday  following,  the  24th  of  No- 
vember, was  fixed  to  brin^  him  up  a^ain. 

A  rule  was  then  moved  for,  to  admit  the  counsel  to  have  Rule  not  grant- 
jacce^s  to  the  defendant,  now  a  prisoner  of  this  Court,  but  Mr.  ed  foraccett  of 
Attorney  objected  to  it;  unless  leave  was  previously  obtained  J^^.^* 
from  the  Secretaries  of  State.   But  Mr.  Solicitor  {Murray)  in-  *      P™oner. 
formed  the  Court  that  he  was  told,  the  Secretaries  had  abeady 

S'v&k  orders  for  that  purpose.  Whereupon  the  Court  S£ud,  then 
eie  was  no  occasion  for  any  rule,  and  so  none  was  granted. 
November*  24. — The  prisoner  was  brought  into  Court,  and 
there  immediately  began  reading  the  cartel,  which  stipulated 
that  all  officers,  of  what  nation  soever,  shall  (if  taken)  be  ex- 
chaxiaed,  &c.  But  the  Court  took  no  notice  of  this,  and  de- 
man£d  as  before.  What  he  had  to  offer,  &c.  To  which  after 
some  delays  he  at  last  answered  (without  holding  up  his  hand) 
that  he  was  not  the  person  mentioned  in  that  record.  Mr.  At- 
tamey  then  averred  that  he  was ;  and  issue  being  thus  joined, 
a  jury  was  called  to  try  it  at  the  bar  instanter  {e). 

(iQ  Holding  up  the  hand  is  not  neces-  (e)  4  Bla.  Comm.  396 ;  R.  v.  Corbet, 

MSij  !n  the  case  of  a  peer ;  neither  is  it  ab-  1  Sid.  72,  1  Lev.  61,1  Keb.  244,  Kelyng, 

iolutdy  neceaary  in  the  case  of  a  common  13 ;  72.  v.  Jlogers,  3  Burr.  1809.  See  Coih.  ■ 

Denon;  2  Hale  P.  C.  219,  n.  (a) ;   Lord  Dig.  Juttices  (W.  2.)  and  the  form  oT  the 

'l)irAmere'.j^a.,  4^Harg.  St.  Trials,  211 ;  entry  of  a  trial  inttanter,  4  Bla.  Comm. 

LordMokun'i  Ca.,  Id.  512;  Lord  Siqf-  App.  v. 
frrd't  Ca.,  T.  Raym.  408.                       B2 


The  Kin'q 

V. 

Radcliffe. 


No  putting  off 
a  trial  on  a  col- 
lateral iuiie,  im« 
less  the  definid- 
ant  will  purge 
himself  of  the 
accusation  by 
affidavit 


[      '5       ] 
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The  prisoner's  counsel  then  moved  for  farther  time ;  and  an 
affidavit  was  sworn  in  Court  by  the  prisoner,  under  the  name  of 
Count  de  Derwentwater,  setting  forth  that  two  witnesses  who 
were  mentioned  by  name,  and  who  could  prove  he  was  not  the 
person  they  would  lypre  him  to  be,  were  now  at  Brussels ;  but 
would  come  over  if  sufficient  time  was  allowed  to  send  for  them. 

The  King's  counsel  {viz.  Mr.  Attorney,  Sir  John  Strange, 
Mr.  Solicitor y  and  Sir  Thomas Bootl^  objected  to  this;  unless 
the  prisoner  would  absolutely  and  directly  swear,  he  was  not  the 
Charles  Radcliffe  who  was  attainted  in  1716 :  aUeging,  1.  That 
this  was  a  collateral,  not  an  original,  issue.  The  fact  to  be  tried 
was,  not  whether  he  was  guilty  of  treason,  but  whether  he  was 
the  person  formerly  attainted  thereof.  In  original  issues  it  is 
usual  to  stay  trial  on  such  suggestions;  but  in  *  collateral  ones, 
the  trial  is  always  instanter.  2,  That  by  requiring  such  positive 
oath  from  the  prisoner,  no  injury  can  possibly  be  done  to  him. 
If  he  is  the  traitor  formerly  convicted,  he  deserves  no  indulgence : 
if  he  is  not,  he  may  safely  swear  it.  If  the  prisoner  will  not 
swear  it;  the  Court  will  conclude  him  to  be  the  person,  and  so 
shew  him  no  favour.        * 

To  this  it  was  replied  by  the  counsel  for  the  prisoner,  that  he 
had  been  confined  for  more  than  a  year  without  being  brought 
to  trial,  or  knowing  what  charge  would  be  brought  againat  him. 
That  the  Crown  had  taken  this  whole  twelvemonth  to  seek  after 
evidence;  and  would  not  allow  the  prisoner  a  Term,  nor  even  a 
week,  or  a  day.  For  though  notice  of  his  being  brought  up 
was  given  to  the  prisoner  on  the  10th  instant;  it  was  coimter- 
manded  the  next  day^  and  no  fresh  notice  given  till  the  night 
before  he  was  brought  up.  As  to  the  first  objection;  allowing 
a  distinction  to  be  sometimes  taken  between  original  and  colla- 
teral issues,  it  could  hardly  be  admitted  here.  For  if  the  pri- 
soner be  not  the  person  attainted  (which  must  yet  be  supposed) 
then  with  regard  to  him  the  issue  is  indeed  an  original  one : 
For  it  is  the  first  time  that  he  has  been  called  to  answer  the 
charge  against  hhn:  His  fortune,  liberty,  and  Ufe,  are  equally 
in  jeopardy  now,  as  if  he  had  been  indicted  of  high  treason ; 
and  he  is  entitled  to  the  same  indulgence  in  order  to  save  them. 
The  condition  of  foreigners  would  be  extremely  hard,  and  the 
EngUsh  nation  be  odious  to  all  the  world,  if  we  were  to  set  a 
precedent  of  taking  a  man  on  the  high  seas,  bringing  him  to 
England,  charging  him  with  a  former  conviction  thirty  years 
ago,  and  (when  he  begs  time  to  fetch  his  witnesses  from  beyond 
sea,  in  order  to  clear  himself)  telling  him  it  is  the  custom  of  our 
Courts,  to  proceed  to  the  trial  of  sucn  collateral  issues  instanter. 
As  to  the  second  objection ;  it  is  a  maxim  in  our  law,  Nemo  te- 
netur  seipsum  accusare  {e).  To  demand  an  oath  of  this  nature 
is  in  fact  to  force  the  prisoner  (if  guilty)  into  a  self  accusation, 
by  his  silence ;  or  else  into  peijury,  by  taking  it.  It  is  true, 
were  he  innocent,  it  could  not  hurt  him:  But  one  *might,  with 
equal  propriety,  object  to  postponing  a  trial  on  an  original  issue 
of  felony  or  treason,  unless  upon  the  same  conditions;  which 


(e)  Past,  41,  n.  («). 
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GonditioiLs  have  an  inevitable  tendency  to  overturn  that  funda-     The  Kihq 
mental  maxim  aforesaid.     As  therefore  it  is  allowed  that  in  ^' 

those  cases  a  trial  may  be  postponed,  upon  such  an  affidavit  as  ,  Radcliffp. 
the  present,  they  hoped  the  present  case  was  within  the  same 
reason  {/). 

Sedper  ioL  Cur. — Unless  the  prisoner  will  make  a  positive 
affidavit,  as  required  by  Mr.  Attorney;  the  trial  cannot  be  put 
off.  Which  he  revising  to  do,  a  jury  was  impaneled  on  the 
spot  by  the  under-sheriff  of  Middlesex,  who  attended  for  that 
purpose. 

The  prisoner  was  allowed  no  peremptory  challenges  (g)  to  Nq  peremptory 
the  jury  (though  he  demanded  that  liberty)  on  the  auUiority  of  ciiiJl««^u^oo»- 
Lord  Hale  P.  C.  (A),  who  says  (as  cited  by  Mr.  Attorney)  that  ^'^^^  **"^ 
in  collateral  issues  no  peremptory  challenges  are  allowed.  N.  B. 
He  immediately  subjoins  the  reason;  because  in  such  issues  the 
party's  Ufe  is  not  in  jeopardy. 

On  the  part  of  the  Crown  four  witnesses  were  produced,  of 
whom  the  principal  was  General  Williamson;  who  swore,  that 
the  prisoner  had  in  conversation  confessed,  that  he  was  the  per- 
son in  question;  and  that  he  had  escaped  out  of  Newgate,  and 
told  him  the  manner  of  his  doing  it. 

On  the  part  of  the  prisoner  no  witnesses  were  produced,  but 
Mr.  Carpentier,  envoy  from  the  King  of  the  Two  Sicilies;  in 
order  to  prove  how  long  he  had  been  in  the  French  king's  ser- 
vice :  but  he  was  not  permitted  to  enter  into  evidence  on  that 
head.  However  he  desired  Mr.  Carpentier  to  bear  witness  of 
his  frequent  protests  agunst  the  jurisdiction  of  the  Court. 

The  counsel  for  the  prisoner  observed  upon  the  evidence  to  Attorney  Gcne- 
the  jury:  after  which,  the  Attorney-General  (contrary  to  all  withnewlmat- 
practice,  as  no  evidence  was  given  by  the  prisoner)  insisted  and  ter,  in  oollateni 
was  permitted  to  reply.     In  which,  he  informed  the  jury  of  the  ^"••»  thouj^ 
*  prisoner's  refusal  of  the  oath  which  was  tendered  to  him ;  and  [      "^^  7      ] 
this  he  insisted  was  the  strongest  proof  of  his  guilt.     As  this  np  evidence 
was  first  mentioned  in  the  reply,  his  counsel  had  no  opportunity  ^J^J^^  ** 
of  explaining  that  matter  to  the  jury:  Who,  after  withdrawing 
from  the  bar  about  three  minutes,  found  a  verdict;  that  the 
prisoner  was  the  same  Charles  Radcliffe  who  was  indicted  and 
convicted  in  1716. 

A  faipt  attempt  was  aftierwards  made  to  plead  the  act  of 
grace,  7  Geo.  I.  in  stay  of  execution,  but  the  foundation  of  the 
plea  being  very  slender,  it  was  dropt.  And  the  prisoner  at  the 
bar,  by  the  name  of  Charles  Radcuffe,  was  ordered  for  execu- 
tion on  Monday  the  8th  of  December,  at  the  suggestion  of  Mr. 
Attorney;  who  observed,  that  two  Sundays  would  have  inter- 
vened, which  was  the  usual  practice  at  the  Old  Bailey.  The 
prisoner  took  his  leave  of  the  Court,  with  this  speech;  "  I  hope 
your  Lordship  will  aDow  me  time  enough  to  send  to  Lord  Mor- 
ton (then  a  prisoner)  at  Paris ;  for  we  are  to  set  out  upon  the 

(/)  See  R.  V.  D'Eon,  post,  510;  and  Lit.  157  b.   (note  285);  2  Hawk.  P.  C. 

Lord  Keuffon*a  observations  on  this  case,  c.  43,  s.  6;  Staund.  P.  C.  163  a. 
p0$t,  513,  n.  (A)  Vol.  ii.  267. 

(e)  4  Bla.  Comm.  uhi  sup. :  Harg.  Co. 
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TbeKinq      same  journey  together.*'    He  was  accordingly  beheaded  oA 
"•  Tower-hill  on  the  day  appointed  by  the  Court. 
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PowEL  V.  Little. 

FnymcDt  to  the  X  HE  plaintiff  had  privately  countermanded  his  attorney  in  this 
ptaitttifTs  hte  cause.  The  defendant  afterwards  pays  him  the  debt  in  dis- 
crSuuSfe  Pute,  for  the  use  of  the  plaintiff.  And  the  Court  held  it  a  good 
of  the  Court,  payment;  because  the  attorney  was  changed,  without  leave  ob- 
wfli  be  good.      tamed  from  the  Court  {a). 

(a)  But  payment  to  an  agent,  employ-  ton,  2  Doug.  623 :  see  Morton's  Ca.  2 
ed  to  sue  by  plaintiff's  attorney,  is  not  Sliow.  139;  Kayev.  DenuUtas,  post,  1323. 
payment  to  die  plaintiff;   Tates  ▼.  Frechk" 


IN  THE  EXCHEQUER  CHAMBER. 
Holdfast  on  demise  of  Ansty  v.  Dowsen. 

John  Thompson  being  seised  in  fee,  by  his  last  will  devises 
lands  to  Dowsen  for  life;  with  remainder  to  his  issue  in  tail: 
He  also  devises  a  legacy  of  10/.  each  to  John  Hales,  and  Eliza- 
beth his  wife,  and  an  annuity  or  rent-charge  for  Ufe  to  Eliza- 
beth Hales,  to  her  separate  use,  charged  on  his  real  and  per- 
sonal estate;  which  he  also  charges  with  the  payment  of  all  his 
legacies.  John  Hales  was  a  subscribing  witness  to  the  will; 
and  after  the  death  of  testator,  refused  to  accept  his  legacies  of 
10/.  when  tendered.  Dowsen  the  devisee  enters  on  the  land, 
and  Ansty  the  heir-at-law  brought  an  ejectment  to  try  the  vali- 
dity of  the  will.     The  jury  found  the  facts  above  stated ;  and 

y^^Strange,        the  Court  of  King's  Bench  determined  in  favour  of  the  plaintiff, 

that  the  will  was  not  properly  attested  by  three  credible  wit- 
nesses; on  account  of  the  interest  of  John  Hales.     Dowsen 

[      *  9      ]  brought  a  writ  of  error  in  the  Exchequer  Chamber,  *  where  it 

was  argued  the  10th  of  February,  the  18th  of  February,  and 
the  3d  of  March,  1746. 

Sir  John  Strange  for  Ansty,  the  defendant  in  error. — The 
law  is  jealous  of  tne  credit  of  judges,  officers,  jurors,  and  wit- 
nesses. Judges  cannot  judge  in  their  own  county.  Various 
exceptions  are  allowed  to  sheriffs,  &c.  Various  challenges  to 
jurors,  who  are  to  be  omni  exceptione  majores  (6).  The  Taw  is 
no  less  jealous  of  witnesses,  especially  with  regard  to  devised. 
By  common  law,  no  estate  greater  than  for  term  of  years  was 
deviseable  by  will;  Co.  Lit.  111b;  Wright  Ten.  172,  173, 174. 
When  uses  were  introduced,  uses  were  devised,  Plowd.  302  b, 

(6)  Co.  Lit.  156  a. 
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and  cesiuy  que  use  could  compel  the  execution.     By  the  statute      Holdfast 
of  Uses,  27  Hen.  8,  the  possession  was  drawn  to  the  use,  where-  ^' 

by  uses  were  no  longer  deviseable.  The  stat.  32  and  35  Hen.  8,^  .  qwsen. 
gave  leave  to  devise,  in  writing  made  during  the  life  of  the  de- 
visor, two  thirds;  which  the  3tat.  12 Car.  2,  extended  to  the 
whole  of  his  estate :  Then  came  the  stat.  29  Car.  2,  which  the 
preamble  declares  to  be  a  guard  against  fraud.  By  construc- 
tion of  the  32  Hen.  8,  bare  notes  in  another  s  hand-writing  werp 
allowed  as  wills;  Anders.  34;  Keilw.  209;  Dyer,  72j  Crp. 
Eliz.  J  00.  The  present  statute  adds  signing  either  by  t^e 
party,  or  by  some  other  person  in  his  presence,  or  by  his  ex- 
press (f .  e.  verbal)  direction.  Sealing  is  no  signing  within  the 
act,  3  Ley.  1 ;  though  the  name  wrote  at  the  beginning  in  the 
testator's  own  hand  is ;  3  Rep.  36  (c).  The  statute  also  re- 
quires attestation  and  subscription  by  witnesses  that  they  may 
be  certain  of  the  instrument  which  they  attest:  And  this  in  th^ 
presence  of  the  testator.  They  must  also  be  three  credible 
witnesses  (d).  *A  man  may  be  a  credible  person,  though  not  a  [  *10  ] 
credible  witness.  Hales  is  an  interested  witness.  His  wife  has 
a  rent-charge  on  the  lands  devised.  His  legacy  is  also  charged 
on  both  real  and  personal  estate;  and  the  jury  have  not  founcf 
the  personal  to  be  fund  sufficient.  He  who  is  to  gain  by  the  Qu^f  yide  P. 
will,  is  not  the  credible  witness  meant  by  the  act,  and  Lord  ^^* 
Hale  who  penned  it.  The  word  credible  is  not  added  in  the 
next  clause  of  the  act,  touching  revocations ;  because  less  so- 
lemnity is  necessary  to  reinstate  the  heir  than  to  disinherit 
him  (e).  In  a  parol  will,  the  devisee  could  not  be  a  witness, 
Styl.  370 :  and  shall  he  be  allowed  in  a  written  one  according 
to  the  statute?  A  witness  cannot  be  credible  if  liable  to  sus- 
picion. Lea  and  Libb,  Carth.  35  (y*),  Two  witnesses  to  a 
will,  and  two  others  to  a  codicil,  not  allowed  to  be  three  put 
together;  Hil.  16 Geo.  2,  K.  and  Sergison{g).  The  stat.  W. 
3,  of  deer-stealers,  and  the  stat.  Ann.  concerning  game,  men- 
tion credible  witnesses.  It  was  determined,  6  Geo.  2,  that  par- 
takers of  the  poor's  rate  were  not  so,  because  they  have  a  share 
in  the  penalties.  At  what  time  must  the  witness  be  credible  (A)  ? 
At  the  time  of  attestation ;  not  when  he  is  called  to  prove  tne 
will.  Were  he  to  release  his  own  legacy,  and  wife's  annuity, 
lie  would^ot  be  a  credible  witness.     Suppose  a  certain  age  or 


(c)  JSee  Coks  v.  Trecothick,  9  Ves.  J.  248. 

{<t)  Devises  are  to  be  attested  and  sub- 
scribed in  the  preseqce  of  the  testator,  by 
three  ox  (bur  credible  witnesses.  The  term 
"  credible"  is  to  be  construed  in  this  pas- 
sage as  synonymous  with  "competent;" 
per  WiUet,  C.  J.  in  Pendock  v.  Mackinder, 
Wniei,'  666.  Ld.  Mansfield  thought  the 
word  **  credible"  inaccurate,  as  to  which 
see  fVtfndham  t.  Chety>ynd,  X  Burr.  418, 
419,  taiApost,  98.  S.  C,  See  also  Hindson 
V.  Kertey,  4  Bum's  Ecc.  L.  97  (7th  ed.) ; 
Bettifon  v.  Browdey,  12  East,  250,  and 
casci  there  cited;  Phipps  v.  PitcJier,  6 
Taunt.  220,  and  Lowe  v.Jolliffet  post,  365. 

(tf)  since  the  statute  of  &auds,  a  will 


cannot  be  revoked,  but  by  an  instrument 
executed  according  to  the  solemnities  re- 
quired by  that  statute,  or  by  burning,  can- 
oelling,  tearing,  or  obliterating  the  same  by 
the  testator  himself,  or  by  his  directions : 
per  Ld.  Mansfield  in  Burtenshaw  v.  OH* 
bert,  ICowp.  49,  52;  see  1  Doug.  244, 
n.  (2),  and  Clymer  v.  Littler,  post,  345 1 
also  Onions  v.  Tyrer,  1  P.  Wms.  343,  and 
some  observations  on  this  casein  1  Powell  oti 
Devises  (edit  by  Jarman),  pp.  591,  593. 

(/)  8  Mod.  202,  1  Show.  69,  S,  C. 

{g)  2Stra.  1181. 

(/»)  Pryse  v.  Lloyd,  1  Ves.  Sen.  503, 
2  Ves.  Sen.  374 ;  Glyn^.  Bank  of  England, 
Id.  42. 
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dignity  were  requisite  to  qualify  a  witness^  must  not  that  be  at 
the  time  of  attestation  ?  Can  a  child  be  a  witness  and  prove  it 
when  grown  up  ?  It  is  not  in  the  power  of  a  legatee  to  deter- 
nune,  who  shall  have  the  estate,  by  accepting  or  refusing  his 
legacy.  By  the  civil  law,  the  witnesses  must  be  credible  cum 
signqrentf  C.  6,23,  1.  Suppose  a  witness  becomes  infamous, 
that  does  not  vacate  the  will,  but  he  shall  be  considered  as 
dead ;  Jones  and  Mason,    P.  2  Geo.  2  (f),  allowed  on  Ward 

]  of  Hackney's  being  witness  to  a  bond.  ^HUlyard  and  Jenyns, 
I  Ld»Raym.505,  Comyns91,94,  Carth.  514,  Cas.  temp.  W. 
3 ;  a  devisee  in  remainder  was  witness  to  a  will,  and  not  allowed. 
Objection. — Hales  is  a  good  witness,  quoad  ^e  devise  to  the 
defendant ;  for  in  the  case  in  Carthew,  the  devise  is  bad  to  the 
witness,  and  he  is  a  bad  witness  to  that  devise.  So  save  the 
book.  But  there  were  no  other  lands  devised  in  the  will,  than 
those  to  Hillyard.  Answer. — Hales  would  not  be  a  credible 
witness,  even  if  his  wife*s  annuity  were  charged  on  other  lands; 
3  Mod.  263.  A  witness  must  be  credible  in  toto,  or  not  at  alL 
Suppose  four  estates  devised  to  four  different  persons,  who  all 
witness  the  will.  Are  they  credible  witnesses  to  each  other's 
respective  devises,  and  not  to  their  own?  There  is  only  one 
instance  where  the  statute  has  been  loosely  construed.  Salk. 
688 ;  1  Ld.  Raym.  507,  the  attestation  in  the  testator's  pre- 
sence allowed  to  be  suflBcient,  by  a  possibility  of  seeing  through 
a  glass  door  {k).  Bjut  this  was  at  Uie  testator's  particular  re- 
quest. 

Serjeant  Prime  for  Dowsen,  the  plaintiff  in  error. — We  are 
not  to  be  bound  by  the  nice  scruples  of  the  civil  law,  with  re- 
spect to  witnesses ;  nor  indeed  is  civil  law  so  nice  in  testament- 
ary cases  as  supposed.  Domat.  2,  3,  1,  3,  8,  9,  10.  Hteres 
non,  legatarius  potest  esse  testis.  By  lueres  is  meant  the  h^eres 
f actus,  or  executor  (/).  A  small  legacy  is  no  objection  to  a  wit- 
ness ;  1  Mod.  254.  In  a  demise  to  the  poor  of  a  parish,  inha- 
bitants are  allowed  to  be  witnesses,  2  Sid.  109;  De  minimis 
non  curat  Lex,  F.  N.  B.  107.  Elizabeth  Hales'  annuity  is  not 
in  the  power  of  the  husband.  His  interest  therefore  is  very 
small.     Domat,  in  the  same  section,  says,  an  executor  may  be 

]  a  witness,  if  he  did  not  know  the  contents  of  the  will.  *S win- 
bum,  4,64,  11.  Godolph.  O.  L.  67.  The  testimony  of  a  le- 
gatee may  be  good  for  the  rest  of  the  wiD,  though  not  for  his 
own  legacy.  As  to  3  Lev.  1,  the  practice  is  now  otherwise  at 
Nisi  Prius.  Where  a  new  dog  is  laid  on  devises,  as,  by  the 
stat.  29  Car.  2,  the  Court  will  not  enlarge  the  meaning  of  the 


Vi)  2  Str.  833.  Where  the  pUiodd' 
was  the  only  surriving  winiess,  and  abo 
adminbtrator  de  (mu  imm  of  the  obligee, 
proof  of  the  hand-writing  of  the  obligor 
WW  allowed :  G^frtp  t.  A'orrw,  1  Stra. 
34.  So  an  executor ;  Gacs  t.  Trucy^  1  P. 
Wms.  2$9.  But  where  the  witness  was 
interested  at  the  time  of  atte:4asioii,  and 
aboof  the  trial,  there  proof  of  hand>writ- 
in^  not  allowed :  the  Conrt  dbdnsiiniihio^ 


that  case  from  the  preceding;  Smirg  r. 
BeU^  5T.IL371. 

(k)  In  fovour  of  attestation  it  is  presom* 
ed,  that  if  the  trsutor  might  see,  he  did 
sec.  But  where  the  devisor  cannot  by 
posMbilitT  see  the  act  doing,  that  b  out  of 
his  presen'.Y :  Ihe  ▼.  Mamfald^  1  M.  &  S. 
294. 

(Q  .Vi  to  this  point  sec  Harru*  Justinian. 
UbL  11.  Tit.  X.  Secc  III. 
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words.     On  the  statutes  of  hue  and  cry,  the  plaintiff  may  be  a     Holdfast 
witness ;  and  credible  if  the  jury  think  proper.    Here  too,  the  "• 

statute  of  frauds  requires  a  witness  generally ;  whether  credible  wibh. 

must  be  determined  by  a  jury.  It  is  true,  tnat  a  commoner  can- 
not be  a  witness  as  to  rights  of  common;  Hob.  92  (m)*  But  it 
is  his  own  right  that  is  trying.  So  of  parishioners  with  respect 
to  a  modus.  As  to  the  time  of  the  witness  being  credible :  1 
Ld.  Raym.  730,  Salk.  691,  legatees  were  admitted  to  be  wit- 
nesses, having  received  or  released  their  legacies.  I  9id.  315, 
a  legatee  may  be  a  witness ;  though  he  msukes  over  his  legacy, 
even  pending  trial.  Lea  and  Libb  proves  nothing  to  the  pre- 
sent purpose.  Tender  and  refusal  of  a  legacy  amounts  to  an 
absolute  renunciation  of  it;  and  besides,  here  me  real  estate  is 
only  chargeable  with  legacies  conditionally,  if  the  person- 
al is  not  sujBScient.  A  mil  may  be  good  in  part.  Thus  a 
devise  of  all  lands  was  void  by  the  stat.  32  Hen.  8;  as  to 
one  third  only,  but  good  as  to  the  remaining  two  thirds.  If 
a  disseisee  enters  on  part  only  of  the  land  disseised,  his  will 
will  be  good  pro  tanto.  If  a  devisee  of  land  dies,  living 
the  testator,  a  devise  to  the  remainder-man  is  good.  *  Max-  [  *  ^^  ] 
im:  (knfdo  ipuB  fa/oet  testamento  est  tenenda.  No  suspi- 
cion of^ fraud  m  this  case.  Qu.  What  interest  has  Hales?  If 
Dowsen  gets  the  estate,  how  will  he  get  his  annuity?  Will 
he  distrain?  If  he  does,  he  can't  avow  under  the  will;  for  we 
admit  he  cannot  be  a  witness  to  prove  his  own  rent-charffc. 
Godolph.  455,  459.  Swinbum,  7,  sect  20, 21.  Testator,  by 
making  Hales  a  witness,  shews  he  meant  to  revoke  his  legacy. 
It  b  an  implied  revocation.  For  wills  must  be  so  construed  as 
to  make  them  stand  entirely  if  possible.  If  two  directly  oppo- 
site designations  in  same  will,  the  latter  must  stand.  The 
testator  must  be  supposed  to  know  the  statute;  therefore  by 
callinff  Hales  as  a  witness,  who  was  before  a  legatee,  whicn 
capacities  are  wholly  inconsistent  with  each  other,  he  virtually 
rescinds  the  legacy.  The  attestation  is  an  essential  part  of  a 
win,  as  well  as  of  a  deed.  Hence  it  follows,  that  the  will  is 
good  with  respect  to  every  body  but  John  Hales.  The  case 
of  Oxenden  and  Penrice{n)  does  not  interfere  with  this  argu- 
ment. As  to  the  case  put,  of  four  witnesses  to  a  will  contain- 
ing four  different  devises,  one  to  each  witness  respectively; 
there  three  come  to  support  the  devise  to  the  fourth  subscrib- 
ing witness.  That  not  the  case  here.  Plaintiff  in  error  no 
witness  to  the  will.  The  rule  is,  that  a  legatee  cannot  be  a 
good  witness,  quoctd  himself  or  any  other  witness.  See  Go- 
dolph. 67.  And  then  each  witness  must  lose  his  own  legacy  of 
course,  to  quaUfy  himself  to  be  a  witness. 

Mr,  Gundry  for  defendant  in  error. — The  legacies  are  in  law 
the  same  as  if  both  to  John  Hales.  No  distinction  of  property 
between  husband  and  wife.  The  annuity  is  also  the  husband's; 
he  might  distrain  andjavow  for  it.  If  Hales  therefore  is  com- 
petent and  credible,  •who  is  not?  Judges  can  never  have  abso-  [     •  14     ] 

(m)  See  Stark.  Ev.  Part  IV.  p.  391.  (n)  2  Salk.  691. 
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UauaAafi     lute  ^certainty  of  fisicts;  that  arising  &om  a  man's  own  mindL-r-. 
j^^  Seldom  demonstration:  for  the  medium  must  be  clear  to  con- 

\'  ^  '  '^  stitute  that  I  and  the  medium  is  usually  a  thing  to  be  tried. — 
On  sucii  trial,  written  evidence  is  the  best  kind,  and  parol  will 
seldom  be  admitted  where  the  other  can  be  had.  Among  parol 
evidence,  no  interested  witness  can  be  admitted,  though  ne  is 
interested  illegally  or  consequentidly  only.  Where  an  interested 
fitness  is  forward  to  prove  a  deed,  he  is  to  be  the  more  sus- 
pected. Interested  witnesses  have  been  rejected  on  the  trial  of 
commons  and  modus's.  The  objection  of  high  antiquity;  Co. 
JUitt.  6;  Salk.  283.  Remainder-man  expectant  on  an  estate 
tail  cannot  be  a  witness,  though  his  estate  is  in  the  power  of 
imother,  Here,  Hales  is  embarked  in  the  same  venture  with 
the  devisee.  The  question  is  the  validity  of  the  attestation,  and 
purely  Hales  shall  not  be  a  witness  to  this.  He  is  witness  to 
the  title  of  his  own  annuity.  StyL  370;  Legatee  no  witness. 
1  P.  Wm.  10;  Children  of  legatee  witnesses  to  a  will:  will  re- 
jected by  the  delegates.  1  Ld.  Raym.  730;  Testator  gave  le- 
gacies to  servants  uving  with  him  at  the  time  of  his  death:  twq 
^rvants  witnesses ;  their  testimony  not  good,  though  their  in* 
terest  uncertain  at  the  time  of  subscribing.  6  Rep.  15  b,  gives 
the  reason  why  common  law  would  not  allow  the  devise  of  lands* 
Wills  have  introduced  more  fraud,  roguery,  and  periury,  than 
any  other  conveyance.  Rogues  think  to  compound  for  their 
yillanies  by  giving  donations  to  hospitals,  &c.  Misers  grow 
more  tenacious  in  their  lives,  as  they  Know  they  can  give  when 
t^hey  die.    It  is  a  mistaken  notion,  that  of  favouring  the  execu^ 

[  *  15  ]  tion  of  wills ;  the  favour  is  due  to  the  contents.  ♦  G:)urts  ofius- 
iice  should  not  refine  o^  the  statute  of  frauds;  for  such  renne- 
inents  would  let  in  the  mischicfe  which  the  statute  was  meant 
to  prevent.  The  act  is  a  sure  guide.  Lea  and  lAbb  shews  the 
strictness  wherewith  this  act  has  been  construed.  Departiog 
from  the  statute  in  favourable  cases,  may  be  a  precedent  in  those 
which  are  not  so.  Three  witnesses  is  the  degree  of  evidence 
which  the  act  requires.  Two  mav  swear  true,  and  so  may  one; 
but  the  evidence  is  not  so  credible.  Hales  is  no  witness,  even 
with  respect  to  Dowsen;  being  under  an  undue  bias.  The 
case  in  ^  Roll.  Abr.  685,  where  four  were  indicted  for  perjury 
and  admitted  witnesses  for  each  other,  was  in  a  personal  cause; 
but  Hales  is  to  establish  a  deed.  If  by  Hales*s  evidence  the 
lands  shall  pass,  the  annuity  must  pass  too.  He  is  witness  to 
the  execution,  which  must  extend  to  the  whole  will;  for  a  will 
is  an  entire  thing.  A  will  cannot  be  good  or  bad,  in  part  only, 
for  want  of  due  attestation.  Shall  a  witness  be  competent  as  to 
part?  Can  any  one  devise  be  void  for  want  of  due  attestation? 
The  argument  for  a  partial  validity,  drawn  from  the  devise  of 
lands  in  chivalry,  proves  the  contrary  of  what  it  was  alleged  for; 
being  still  an  entire  will  as  to  what  the  testator  can  dispose  of. 
The  distinction  of  a  legatee's  not  being  a  good  witness  quoad 
Jiis  own  legacy  or  that  of  any  other  witness,  how  is  it  grounded  ? 
This  is  only  made  to  evade  the  case,  and  is  a  doctrine  fruitful 
of  absurdities.     As  to  the  revocation  of  legacy  by  calling  the 
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legatee  to  witness ;  testators  are  not  supposed  to  know  the  law, 
and  therefore  the  law  is  iavourable  to  contents  of  wills.  So  that 
he  cannot  be  supposed  to  have  intended  such  revocation.  Be*  v^ 
sides  this  is  mere  supposition  against  the  clear  words  of  the 
statute.  ^  •  Witness  must  be  credible  at  the  time  of  attestation,  [ 
as  is  plain  from  the  words  of  the  act.  He  cannot  become  cre- 
dible afterwards  by  releasing  or  receiving  his  legacy,  for  that  is 
confessing  he  was  once  not  a  credible  witness. 

Serjeant  Prime  in  reply. — Hales  cannot  avow,  if  he  distrains 
for  his  annuity;  for  he  must  then  t)rove  the  will.  As  therefore 
he  can  receive  no  present  benefit  from  it,  there  is  no  present 
interest  in  him,  nor  in  his  wife  during  his  Ufe.  Remainder-man 
after  estate  tail  has  an  estate  vested  in  him,  while  estate  taQ 
subsists ;  though  tenant  in  tail  may  devest  it  afterwards.  There- 
fore he  is  witness  in  proprid  causd.  Pauper  cannot  be  witness 
on  prosecution  upon  the  game  law,  because  he  is  to  receive  the 
penalty.  It  is  his  own  title  that  is  trying.  Styl.  370,  is  an  ano- 
nymous note,  no  judicial  opinion.  Allowing  tnat  a  witness  must 
be  competent  tempore  signandi^  if  he  is  only  a  witness  to  the 
execution,  not  the  contents,  as  is  said;  what  bias  is  he  under? 
He  would  most  naturally  presiune  he  was  not  interested  in  the 
will,  because  called  to  attest  it.  The  law  will  not  presume  that 
he  knows  the  contents.  No  authority  cited  to  shew,  that  der 
visee  or  legatee  may  not  be  a  competent  witness  quoad  alios* 
Nor  that  a  legatee,  even  though  he  has  not  released,  may  not 
be  a  good  witness  to  the  execution  of  a  will.  Nor  that  a  legatee 
is  entitled  tq  his  legacy  by  that  will  which  he  witnesses.  A  man 
may  be  supposed  ignorant  of  the  law,  in  order  to  forward  his 
intent,  not  to  defeat  it.  Oodolph.  455,  marg,;  Litt.  368; 
Perk.  478 ;  Plowd.  343,  344.  An  act  done  by  a  testator,  re- 
pugnant to  any  part  of  a  testament,  is  a  repeal  of  that  part  of  it. 
*  Wills  were  a  great  accession  to  the  people,  as  they  delivered  us  [ 
from  one  of  the  bondages  of  feudal  tenure;  under  which  tenants 
were  not  suffered  to  dispose  of  their  lands,  because  lords  would 
lose  their  marriage,  ward,  and  relief.  Every  devise  is  by  the 
words  of  the  statute  supposed  to  be  separate.  Legatee  cannot 
be  a  witness  to  the  legacy  of  a  brother  witness^  because  the 
brother  witness's  legacy  is  by  act  of  law  rescinded  also.  In  Lea 
and  lAbb  it  is  only  determined  that  two  cannot  be  three;  there 
were  never  three  present  at  once.  The  question  was,  Whether 
a  witness  to  a  codicil,  was  so  to  the  will;  that  is,  whether  he 
was  absolutely  a  subscribing  witness;  not  whether,  supposing 
him  a  witness  as  Hales  is,  he  was  competent  or  credible. 

N.  B,  This  cause,  before  judgment  given,  was  compromised 
by  the  parties;  but  gave  occasion  to  stat.  25  G.  2,  c.  6(o)* 
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(o)  By  which  it  is  providedi  s.  1,  that  if 
.  jmy  person  shall  attest  the  execution  of  any 
will  or  codicil  (to  whom  any  beneficial  de- 
vise, legacy,  estate,  interest,  gift,  or  ap- 
pointment affecting  any  real  or  personal 
estate,  except  charges  on  land,  &c.  for  pay- 
ment of  debts,  shall  be  given),  such  devuie, 
legacy,  &c.  shall,  so  far  only  as  concerns 


such  person  attesting  the  execution,  or  any 
person  claiming  under  him,  be  utterly  null 
and  void ;  and  such  person  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such 
will  or  codicil,  within  the  intent  of  the 
29  Car.  2,  c.  3,  s.  5,  notwithstanding  such 
devise,  legacy,  &c.  This  act  extends  to  a 
legacy  tlMugh  of  personal  property  only; 


H 


HoLDFAar 

DOWSEN. 
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L$$t  ▼.  SttmwHrsgiU,  17  Vet.  Jun.  508 : 
but  in  Brett  v.  Brett,  3  Addams*  Ecc.  Rep. 
222,  Sir  John  Nicholls  says,  the  decision  in 
Lees  V.  Summersgill  is  bad,  being  founded 
on  erroneous  information  given  to  the  Mas- 


ter of  Hbe  RoUs  (Sir  Wm.  Grant)  as  to  the 
under^mutbig  and  practice  of  the  Ecclesi- 
astical Courts  in  reject  to  this  paitkuUr 
statute. 


[       18      ] 
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No  Information 
against  a  hus- 
band for  endea- 
vouring to  re- 
take his  wife, 
contrary  to  ar- 
tides. 


The  King  v.  Lord  Vane. 

Lord  vane  mamed  A.  D.  1734.  By  the  marriage  settle- 
ment 400/.  per  annum  pin-money  settled  on  Lady  Vane ;  to  which 
Lord  Vane  added  afterwards  300/.  more.  Soon  after,  she 
libelled  him  in  the  spiritual  court  for  cruelty,  but  nothing  done 
upon  it(o).  New  articles  were  made  A.  D.  1737,  reducing  the 
700/.  to  5001.  per  annumi  with  covenant  on  the  part  of  Lord 
Vane  to  permit  her  to  go  where,  and  when,  and  Uve  with  whom 
she  pleased.  They  cohabited  again ;  but  she  soon  left  him  and 
went  to  Germany,  whither  he  pursued  her,  but  could  not  find 
her.  He  appUes  to  Chancery,  and  obtains  an  injunction  to 
suspend  the  articles.  They  cohabited  again  in  1744(6),  and  he 
behaved  very  tenderly  and  went  to  Bath  with  her.  In  Decem- 
ber she  eloped  a^ain,  grew  very  expensive,  and  kept  bad  com- 
pany at  Femhallin  Essex.  In  August  1746,  he  came  there 
with  two  persons,  armed  only  as  travellers ;  got  into  the  house, 
and  endeavoured  to  persuade  her  to  return  to  him,  but  to  no 
purpose.  She  got  away  by  stratagem,  and  locked  him  in.  In 
September,  he  came  and  took  forcible  possession  of  the  house. 
She  moved  for  an  information  for  this  breach  of  the  peace,  con- 
trary to  the  articles  of  1737. 

Butj3erLEE,C.  J.,  Foster  and  Denison,  Js. — Articles  must 
be  supposed  articles  of  reconciliation,  not  of  separation.  This 
a  strange  clause  to  be  inserted  in  such  articles :  we  will  not 
determine  its  vaUdity  by  granting  information ;  which  cannot  be 
done,  without  putting  a  crimind  and  scandalous  construction 
[  *19  ]  upon  it.  Lady  jRatr/tWon*5  case  was  very  *  different.  If  the  ar- 
ticles are  valid,  there  is  a  proper  remedy  by  civil  action  (c). 

Information  denied. 


(a)  See  Lord  Vane  v.  L^y  Vane,  Bar- 
nard. C.  R.  135,  and  Whorewood  v.  JVhore- 
wood,  Finche's  R.  153. 

(b)  It  appears  that  Lady  Vane  had  ex- 
hibited articles  of  the  peace  against  her 
husband  propter  savUiam  in  M.  T.  1743, 
and  that  the  security  required  was  1000^ 
for  Lord  Vane  and  his  bail  in  5Q0L  each; 
13 East,  171,  n.  (a);  2  Stra.  1202,  S.  C, 

(c)  A  wife  separated  by  articles  in  con- 


sideration of  money  received  by  the  hus- 
band, with  covenants  firom  him,  cannot  be 
seized  by  him  or  forced  to  live  with  him ; 
R.  V.  Meade,  1  Burr.  542 ;  R.  v.  Lister,  or 
LRdy  Rawlinton's Case,  1  Stra.  478,  8  Mod. 
22:  see  R.  v.  Robinson,  post,  541,  and 
Head  v.  Head,  3  Atk.  547.  A  party  ap- 
plying for  an  information  must  waive  his 
right  of  action ;  R,  v.  Sparrow,  2  T.  R. 
198. 
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Walkhouse  v.  Derwent  and  Larwood. 

A.T  Norfolk  Quarter-Sessions,  an  order  of  two  justices  relating  Court  wui  not 
to  a  case  of  bastardy  was  confirmed.  Plaintifi^  was  coimsel  for  *^^  w^gw. 
the  order,  defendants  against  it.  They  afterwards  laid  a  wager, 
that  the  Court  of  K.  B.  would  quash  the  order ;  and  articles 
were  drawn,  by  which  the  defendants  agreed  to  bring  a  cer- 
tiorari in  order  to  try  it.  On  de&ult  of  so  doing,  the  plaintiff 
brought  an  action  on  the  articles.  It  was  moved  on  behalf  of 
the  defendants,  that  the  proceedings  should  be  staid,  and  the 
articles  delivered  up. 

Per  Cur. — ^We  desire  the  gentlemen  would  make  an  end  of 
it  between  themselves,  and  not  let  us  hear  any  more  of  it,  it 
being  a  very  improper  thing  (cf). 


(d)  In  Jtmet  v.  BamUUlt  1  Cowp.  37,  it 
wat  held,  that  an  action  lies  to  recover 
money  won  upon  a  wager,  "  Whether  a 
decree  of  the  Court  of  Chancery  would  be 
reverted  or  not  on  appeal  to  the  House  of 
Lords  :'*  but  Lord  Mta^field  said,  if  it  had 
been  laid  with  a  lord  of  Parliament  or  a 
judge,  it  would  have  been  void  from  its 
tendency ;  AUtn  v.  Heome,  1  T.  R.  60. 


The  Court  will  not  try  an  action  upon  a 
wager  on  an  abstract  question  of  law  or 
judicial  practice,  not  arising  out  of  circum- 
stances really  existing,  in  which  the  parties 
have  a  legal  interest ;  Henkin  v.  Gnerts, 
12  East,  247,  2  Camp.  408.  See  Brown 
V.  Leetmt  2  H.  BL  43,  and  PoweU  v. 
Knowkr,  2  Atk.  224. 


*  ^ 

The  Kinq  i?.  Webb. 

W  EBB  was  captain  of  a  sloop  of  war,  and  had  pressed  Cap-  information  tor 
tain  Wager,  of  a  merchant  ship,  to  serve  as  a  common  seaman.  m«iic5o««  P««- 
For  this,  an  information  was  granted,  because  though  pressing  '"^' 
may  be  warrantable  in  nationd  emergencies,  yet  Webb  appears 
to  have  exceeded  his  power  and  to  have  acted  maliciously. 


Spelman's  Case. 

S.  C,  1  Wils.  159. 

JllOTION  to  rechange  the  venue  into  Middlesex,  because  Middlesex  is  the 
Sjpelman  the  plaintifiPwas  a  barrister;  allowed  to  be  good  cause,  ^«""®  for  a  bar- 
it  proved  by  affidavit,  but  not  otherwise  (^). 


rister. 


{e)  Baeomr.Ramteff,  Sty.  460;  Thomp* 
son.  V.  Scroggtf  2  Show.  176;  Row  v.  Rut- 
uh  Id.  242;  Wtng^UTs  Case,  1  Mod.  64; 
Stanum  v.  Ling,  Salk.  668;  Burrongh  v. 
WilUs,  2  Lord  Raym.  1556,  2  Stra.  822. 
But  if  he  sue  as  a  common  penon,  or  en 


outer  droUt  or  jointly  with  his  wife  or  other 
person,  or  be  defendant,  he  has  no  such 
privilege.  So  Serjeants  at  law;  Pr.  Reg. 
420:  so  attomies;  Pye  v.  Leigh,  pott, 
1065. 
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Shorten  v.  Packhurst. 

Atteraey*gpri-    IF  the  plaintiff  is  attorney  in  B.  R.  and  the  defendant  is  so 
''**^  likewise,  privilege  will  he  allowed  (/).  Secus  if  plaintiff  belongs 

to  C.  B.  and  defendant  to  B.  R.,  for  defendant  is  not  supposed 

to  be  present  in  C.  B.  as  he  is  in  B.  R(jf). 

(/)  RaieUffet  ,one  &c.  v.  Besky,  3  Str.  Hetherington,  one  &c.  ▼.  Lowih,  2  Str.  S37, 
'1141;  Barber,  one  Stc.  Y.  Palmer,  one  8k,  1  BaniarcL  182,  228;  Launder,  one  &c. 
6  T.  R.  524 ;  Niehole,  one  &&  v.  EarU,  v,  Cockaynef  Barnes,  44  (8vo.  ed.) ;  Ban- 
one  ftc  8  T.  B.  895,  ace,",  and  aee  CreU'  ser  v.BerrymoM,  pott,  1325,  aee, :  and  see 
ley  ▼.  Shaw,  pott,  1 085.  Heni  y.  Howard,  pott,  231 . 

(^)   Qwy  T.  Rennell,  2  BrownL  266; 
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The  Kikg  v.  Harvby. 

S.C.1  WUs.  164. 

Near  in  a  penal  H. ARVE Y  was  brought  to  the  bar  to  receive  award  of  execu- 
Jawconitrued  ^^^^  pursuant  to  stat.  19  Gceo.  J[I(a),  for  not  surrendering  upon 
equiticnrto''  proclamation  being  chared  with  smuggling.  The  directions  of 
next.  the  statute  appeared  to  have  been  pursued ;  except  as  to  fixing 

the  order  of  council,  and  proclaimmg  it,  in  two  market  towns 
Dear  the  place  where  the  fact  was  committed.  It  was  done  jb 
one  town  within  six  miles,  in  another  within  thirty-three  miles, 
and  in  a  third  within  forty- two  miles;  but  there  were. four  or 
five  market  towns  within  eight  or  nine  miles  of  it.  Therefore 
Wright,  Denisoriy  and  Foster,  Js.  {cAsenfe  Lee,  C.  J.)  held* 
that  the  directions  of  the  act  were  not  strictly  pursued,  as  is 
necessary  in  penal  laws.  Not  that  by  near  must  be  understood 
next;  but  there  must  be  a  reasonable  vicinity,  of  which  the 
Court  will  judge. 

(a)  C.  34,  s.  2;  amended  and  olUred  by  52  Geo.  3,  c.  143,  s.  11. 


Symonds  1?.  Parmiter  (6). 

S.  C,  2  Stra.  1269. 

Though  outlaw.  INDEBITATUS  cisaumpsit.  Process  against  two  defendants 
^dLil*^^  *"^  ^^  a  joint  contract.  One  of  the  defendants  being  sued  to  outlawry, 
not  be  let^Mkie"  ^^^  plaintiff*  claims  his  whole  satisfaction  of  Parmiter  the  other 
by  a  third  per-    defendant;  who  pleads  in  bar  that- the  outlawry  was  illegal^ 

•OB  In  a  cobate- 

ral  action.                (h)  The  history  of  this  case  is  as  fol-  Banow,  in  Easter  T.  1743, 16  Geo.  2;  and 

lows.   The  plaintiff  sued  out  a  writ  against  proceeded  to  outlaw  Barrow  in  Hil.  T. 

Parmiter  or  Panninter  and  his  partner  17i4,   17  Gteo.  2 ;   and  declared  against 


TRINITY  TERM,  21  GEO.  II.  K;  B.  HH 

and  therefore  the  plaintiff  cannot  come  upon  hiiii  only.     Plain-      fitkoiiDt 
tiff  demurs,  &c. 

For  the  defendant  it  was  argued,  1,  That  the  outiawty  was 
illegal,  because  the  party  was  not  commorant  in  the  realm. 
*2,  That  defendant  Parmiter  may  avail  himself  of  this  irregu-  [  *21  ] 
larity;  because  it  is  no  new  matter,  but  merely  an  answer  to 
the  plaintiff's  declaration;  2  Mod.  308;  2  Roll.  804.  It  could 
be  pleaded  no  other  way  than  in  bar ;  not  in  abatement,  because 
we  cannot  give  the  plaintiff  a  better  writ.  For  the  writ  was 
right  being  against  both.  No  inconvenience  will  arise  to  plain- 
tiff by  this  bar;  because  he  might  discontinue  his  action,  and 
begin  again  regularly.  There  were  cited  2  Vent.  104;  1  Lutw. 
35 ;  1  Leon.  87.  Stat.  6  Hen.  8,  c.  4 ;  Dyer  214  a;  Carth.  469. 
Though  Court  won't  presume  error  in  outlawry,  yet  if  pointed 
out  to  them  they  must  take  notice  of  it. 

For  the  plaintiff  it  was  insisted ;  that  supposing  the  outlawry 
to  be  erroneous,  yet  'tis  not  void  till  made  so  by  due  course 
of  law;  and  therefore  defendant  Parmiter  cannot  avail  hknself 
of  it. 

Per  Cur.  Lee,  C.  J. — This  case  is  quite  new.  The  plea  seems 
disagreeable  to  the  rules  of  law,  and  cannot  be  ple^tcted  in  bar. 
The  plaintiff  cannot  discontinue  without  leave  of  the  Court. 
The  rule  of  law  is,  that  such  outlawries  are  not  void,  but  void- 
able, 1  Lutw.  40,  and  voidable  only  sub  modo,  by  putting  in 
bail,  by  the  party  himself.  Therefore,  a  stranger  to  the  out- 
lawry shall  not  demand  of  the  Court,  to  pronounce  the  out- 
lawry nuU. 

Wright,  J.  inclined  to  the  same  opinion,  but  desired  time 
to  consider  of  it. 

Denison,  J. — If  this  plea  prevails,  no  action  against  two 
partners  wotdd  stand.  iJefendant  shaU  not  net  aside  a  judg- 
ment of  outlawry  by  plea.  An  outlawry  cannot  be  reversed  m 
a  collateral  action.     I  am  quite  clear. 

Judgment  for  plaintiff,  unless  cause  before  the  end  of  the 
Term  (c). 

Ptnninter  in  the  Trinity  T.  following  (see  clamation  thereon  was  awarded,  made,  or 
I  Wils.  78),  shewing  the  outlawry  in^iis  directed  to  the  sheriff  of  the  said  county 
declaration,  to  which  Parminter  pleaded  of  Cornwall."  To  thia  plea  the  plaintiff 
mU  tiel  record ;  1  Wils.  86,  97:  and  also  demurred,  and  judgment  was  thereupon 
that  Barrow,  *'  before  and  at  the  time  of  •  given  for  him  as  reported  in  the  text  and 
the  obtaining  of  the  original  writ,  on  which  in  2  Strange,  in  Trin.-T«  l747,'2rOeo.'3. 
the  outlawry  by  the  said  declaration  was  A  writ  of  inquiry  was  ioeciited,  and  after* 
supposed  to  be  obtained  and  had  against  wards,  in  H!1.T.  174S,'SI1  Oeo;2,  the  de- 
Barrow  ;  and  also  before  and  at  the  time  fendant  moved  in  arrest  of  judgment,  as 
of  the  awarding  of  the  writ  of  ei-^en/,  and  -reported  in  1  Wils.  185;  the  principal 
ooDtinually  from  that  time  hitherto,  did  point  then  decided  was,  tiiat  the  drawer 
dwell  and  was  commorant,  and  was  then  of  a  bill  of  exchange  has  a  right  of  action 
dwelling  and  commorant  in  parts  beyond  against*  the  drawee  after  his  acceptance, 
the  seas,  and  out  of  the  limits  of  this  reahn,  The  defendant  then  brought  a  writ  of  er- 
to  wit,  at  Bilboa,  in  the  kingdom  of  Spain,  ror  in  Dom.  Proc.,  where  the  judgment  of 
in  the  said  declaration  mentioned ;  and  B.  R.  was  affirmed ;  4  Bro.  P.  C.  604,  «r  , 
that  the  county  of  Cornwall  in  this  king*  2  Bro.  P.  C.  43  (2nd  ed). 
dom  was  and  is  the  shire  next  to  the  place  (e)  This  case  is  recognised  in  Sheppard 
'where  the  said  Barrow,  at  the  time  of  the  t.  BaUlie,  6  T.  R.  327 :  there  two  out  of 
•aaid  ^rtit  of  exigent  awarded,  had  his  three  joint*contractors  were  in  Scotland^ 
dwdling;  and  ttut  not  any  writ  of  pro-  and  had  no  property  within  the  Jurisdic- 
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don  of  the  Court;  «nd  Lord  Kenyan  said, 
*'  Nothing  can  be  more  clearly  established, 
than  that  in  cases  of  contract  the  plaintiff 
must  sne  all  the  contracting  parties,  and 
proceed  to  outlaw  such  of  them,  as  do  not 
appear  in  answer  to  the  writ"  S.  P.  Ed- 
wardt  V.  Carter,  1  Stra.  473;  GoldtmUh 
V.  Lentft  4  Taunt  899.    The  declaration 


must  allege,  that  the  joint-contraotor  was 
in  due  manner  outlawed  in  that  suit ; 
Saunderson  v.  Hudson,  3  Bast,  144 :  but 
it  need  not  be  alleged  with  a  "proiUpaUt 
per  recordum."  Macnuchael  v.  Jolauom,  7 
East,  50.  See  Knight  ▼.  Parker,  post, 
759;  Abhot  v.  Smith,  pott,  947. 


[      22      ] 


Allen  v.  Heber. 

iS*.  C.  2  Stra.  1270. 


Adiaigebywiii  ACTION  of  debt  on  the  bond  of  the  father^  to  whom  the  de- 
onan  estate  does  fendant  is  heir.  Plea^  Riens  per  descent  (d).  The  fact  was, 
h^a^i^Mor.  ^**  *^®  father  had  devised  his  lands  to  the  defendant  charged 

with  debts.  Qu,  If  this  makes  him  a  purchasor?  For  plain- 
tiff: held.  Hob.  30,  that  it  will  not  make  the  heir  a  purchasor. 
But  if  the  tenure  or  quality  of  the  estate  were  altered,  it  had 
been  otherwise :  Dyer  124;  Styl.  148;  Hedger  and  Row,  3  Lev. 
127,  a  devise  to  heir  ex  parte  matema  of  no  effect  {e).  Moor 
644;  Cro.  Eliz.  919;  Lutw.  797,  Salk.  241  (/).  For  defend- 
ant were  cited  Cro.  Car.  161  {g) ;  2  Mod.  286,  Brittam  imd 
Chamock. 

Per  tot.  Cur\ — If  the  tenure  or  quality  of  the  estate  be  alter- 
ed, the  heir  is  a  purchasor;  but  a  charge  on  the  estate  does 
not  alter  the  manner  of  the  heir's  taking  the  land.  A  devise 
IB  void,  where  it  gives  the  same  as  would  be  taken  by  descent; 
1  Ld.  Raym.  728(A). 

Judgment  for  the  plaintiff.  . 


(d)  See  Com.  Dig.  Pkader,  (2  E.  3). 
Bac.  Abr.  Hehr  Sf  Anc,  (F)  p.  462. 

(e)  As  to  the  casefl,  in  which  a  descent 

ex  parte    matemd   shall  be    considered 

broken,  so  as  to  let  in  the  heir  ex  parte 

patemd,  see  Martin  v.  Strachant   1  Stra. 

1179,   1  Wils.  66,  WiUes,  444,  5  T.  R. 

107,  n.  (a),  6  Bro.  P.  C.  319,  (2nd  ed.); 

Roe  ▼.  Baidwere,  5  T.  R.  104;   Doe  v. 

Morgan,  7  T.  R.  103;  Haig.  Co.  Lit  12  b, 

n.  [63],  and  Hurst  ▼.  Earl  rf  Winchelsea, 

post,  187;  Burgess  V,  Wheate,  post,  128. 

See  also  Hutcheson  ▼.  Hammond,  3  Bro. 

C.  C.  128. 

(/)  Clarke  t.  Smi^,  S.  C.  1  Com.  R.  72. 
L  (s)  GilpMt  Ca.    "  It  appears  by  Mr. 


Ford's  note  of  Allam  v.  Heber,  though 
this  is  not  noticed  either  in  Strange  or 
Blackstone's  report  of  that  case,  that  the 
Court  denied  Gilpin* s  case  to  be  law:" 
per  Bayley,  J.,  5  M.  &  S.  20. 

{h)  Emerson  y,  Inchhird.  S.  P.  Chaplin 
V.  Leroux,  5  M.  &  S.  14.  See  also  Lang' 
le^  V.  Sneyd,  3  Brod.  &  B.  243;  Smith  v. 
Trigg,  1  Stra.  487;  Scott  v.  Scott,  1 
Eden,  458,  where  the  cases  on  this  head 
are  referred  to  in  Mr.  Eden's  note ;  Doe 
V.  Timins,  1  B.  &  A.  530 ;  Com.  Dig. 
Discent.  (A).  As  to  equitable  assets,  see 
Bailey  v.  Ekins,  7  Ves.  Junr.  319;  Ship- 
hard  v.  Lutundge,  8  Ves.  Junr.  26,  and 
Smith  V.  Parker,  post,  1230. 


The  King  v.  The  Bishop  of  Chester. 

S.  C.  1  Wils.  206. 

Ifandamna  re-  JVlOTION  for  a  mandamus  to  the  bishop,  as  visitor  of  the  ca- 

fiued,  to  a  Tisi.  thedral  of  Chester;  to  restore  one  Prescot  a  canon,  whom  he 

canon  whom  he  ^^  amoved  for  several  enormities.     It  appeared  by  the  sta- 

bad  expelled,  tutes  of  the  church,  that  the  bishop  had  a  general  power  pu- 
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nire  ei  reformare;  that  he  had  power  once  in  three  years  to      tbb  Kino 
visit  the  chapter,  to  examine  the  dean  and  canons  (on  oath,  if        ^* 
necessary)  as  to  any  enormities  by  them  committed,  and  to  cor-    ■  ^'   heiter. 
rect  such  enormities;  and  that  he  had  also  a  power  to  expel 
scandalous  members,  after  they  were  thrice  in  vain  admonished 
by  the  dean.     In  the  present  case  it  was  suggested,  that  the 
bishop  had  expelled  Prescot  without  any  previous  admonition 
by  the  dean;  and  upon  that  ground  a  mandamus  was  moved 
for;  the  bishop  having,  as  was  said,  exceeded  his  jurisdiction. 

*  When  it  was  first  moved,  it  was  argued  by  Mr.  Ford  and  [  *2S  ] 
Mr.  Evans:  1.  That  the  bishop  had  no  jurisdiction,  the  visita- 
torial poWer  (^)  not  commencing  in  him,  till  the  dean  had  thrice 
exerted  his  admonishing  or  coercive  power ;  and  the  words  joti* 
nire  et  reformare  must  not  be  construed  to  imply  expulsion,  for 
that  power  can  only  be  given  by  express  words.  2.  That  if  the 
bishop  had  a  jurisdiction,  yet  he  has  not  pursued  the  form  of  it ; 
and  that  in  tnese  inferior  jurisdictions,  it  is  necessary,  that  they 
should  keep  strictly  to  the  form  chalked  out  to  them.  The  form 
prescribed  in  the  triennial  visitations  ought  to  have  been  ob* 
served  in  this  visitation ;  %.  e.  to  call  the  dean  and  canons  before 
him,  and  to  interrogate  them  upon  oath.  This  has  not  been 
done.  Besides,  this  being  a  particular  jurisdiction  (if  any)  it 
should  have  been  stated  on  the  face  of  the  sentence.  3.  If  either 
there  is  no  jurisdiction,  or  the  form  of  it  b  not  pursued;  this 
Court  will  interpose,  as  the  general  guardian  of  the  rights  of  all 
men,  and  as  the  only  remedy  which  the  nature  of  the  case  ad- 
mits of.  This  was  allowed  in  the  famous  case  oi. Philips  and 
Bury{h\ 

Per  CHr\ — ^This  would  have  been  a  proper  subject  for  a  pro- 
hibition, if  the  bishop  assumed  a  jurisdiction  which  he  had  not. 
However,  let  the  bishop  shew  cause. 

Postea,  M .  21  6.  2,  cause  was  shewn  by  Sir  Richard  Lhydj 
Mr.  Gundrtfy  and  Mr.  Henley;  who  argued, — That  the  Court 
cannot  issue  a  mandamus,  except  they  are  legal  judges  of  the 
duty  required  to  be  done ;  and  that  they  are  not  legal  judges 
of  the  visitor's  duty. — ^That  private  and  domestic  institutions  are 
subject  only  to  private  and  domestic  jurisdiction ;  and  this  Court 
only  inspects  such  jurisdictions  as  are  of  a  pubUc  nature.  Y. 
Bk.  8  Ed.  3.  Lib.  Ass.  pi.  29;  Philips  and  Bury,  1  Sid.  71  ; 
Rastal,  I ;  Comb.  143,  Parkinson's  Case;  2  Show.  170,  Apple- 
fords  Case  («) ;  StilUngfl.  Disc.  269.— *That  the  three  previous  [  ♦  24  ] 
admonitions  of  the  dean  are  requisite  when  the  Society  call  in 
the  visitor;  but  not,  if  he  visits  them  voluntarily,  as  every 
visitor  has  a  right  to  do. — That  this  Court  cannot  judge  of  the 
limitations  and  bounds,  which  are  said  to  be  set  to  the  bishop's 
jurisdiction.  The  statutes  direct,  that  if  a  question  arises, 
whether  the  bishop  rightly  interprets  the  statutes,  it  shall  be 
determined  by  the  Archbishop  of  York ;  and  Prescot  should 
have  apphed  to  him. — That  no  case  can  be  cited,  where  a  man- 

{g)  See  Lord  JlfaiKfoM'«  judgment,po«/,         {h)  1  Lord  Raym.  5,  2  T.  R.  346,  Skin. 
81,  90,  n.  (A).  475,  Show.  P.  C.  35. 

(i)  Mod.  82,  2  Keb.  799,  861 ;  i^.  C.  cited  in  2  T.  R.  355. 

you  !•  c 
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'  TBI  KiRo     damns  has  been  granted  to  a  visitor  (£)• — ^That  if  there  could^ 
ft*  c*'  y^^  ^^  would  be  too  late  to  apply  for  a  mandamus  after  sentence 

-  '  "'*'^*:  given.  A  prohibition  should  nave  been  moved  for,  pending  the 
suit :  That  this  Court  cannot  compel  a  visitor  to  shew  cause  for 
a  deprivation ;  and,  if  he  does  shew  any  cause,  that  cause  is 
not  traversable :  7  Rep.  41,  KenrCs  Case ;  K.  and  Walker^  Hil. 
9  Geo.  2.  (/). — That  in  Sherlock's  Case  (m),  a  mandamus  had 
indeed  been  granted ;  but  then  the  prebend  which  he  demanded 
was  annexed  to  his  headship  by  act  of  Parliament.  Not  that 
an  act  of  Parliament,  merely  to  confirm  private  statutes,  will 
warrant  a  mandamus.  K.  and  Bugg,  M.  9  Geo.  2. — ^That  if 
the  mandamus  should  now  be  granted ;  the  Court  will  assert  a 

Eower  of  interpreting  all  statutes  of  all  corporations,  which  it 
as  never  hitherto  done.    3  Mod.  265. 

In  support  of  the  rule,  Sir  Thomas  Bootle,  Mr.  Hume  Camp^ 
belli  Mr.  Ford^  and  Mr.  Evans,  argued, — That  if  the  Court 
woidd  not  inspect  the  tyrannical  exercise  of  visitatorial  power, 
it  would  be  of  very  bad  consequence. — ^That  by  such  a  doc- 
trine, collegiate  bodies  would  be  put  out  of  the  King's  protec- 
tion, and  the  benefit  of  the  law,  which  they  ought  not  to  be: 
[  *25  ]  Lee's  Case,  Skynn.  290  («). — *That  in  this  case  the  bishop  is  to 
fill  up,  if  he  removes ;  and  is  therefore  judge  in  his  own  cause; 
which  is  contrary  to  reason,  equity,  and  law ;  and  none  of  the 
cases  cited  on  the  other  side  are  of  this  kind. — That  according 
to  the  canon  law,  admonition  was  always  a  necessary  antecedent 
to  expulsion :  Lyndw.  10, 93,  That  for  want  of  three  previous 
admonitions,  the  bishop  had  no  jurisdiction.  This  was  a  judg- 
ment obtained /?er  saltum,  which  ought  to  have  beenj^er  ^o- 
dusf  and  such  judgments  are  void. — That  the  Court  have 
sometimes  looked  into  the  justice  of  a  sentence  in  a  regular  ju- 
risdiction :  Hob.  63,  Martin  and  Marshall;  Hob.  246,  Sndtk 
and  Pannel. — That  if  the  Court  will  not  enter  into  the  justice 
of  a  regular  visitor's  sentence,  yet  if  he  has  no  jurisdiction  they 
will  interpose.  And,  if  there  be  originally  no  jurisdiction,  a 
sentence  given  will  not  assist  it. — That  mandamus's  have  been 
granted  to  restore  some  sort  of  spiritual  or  ecclesiastical  officers; 
as  schoolmasters,  registers,  &c.  1  Sid.  40;  2  Sid.  112;  Comb. 
144;  Carth.  170.— That  the  appeal  to  the  Archbishop  of  York 
lies  only  in  disputes  between  the  dean  and  canons  concerning 
the  meaning  of  the  bishop's  injunctions;  which  is  not  the  pre- 
sent case. 

Lee,  C.  J. — The  difficulty  with  me  is  the  manner  of  appli- 
cation ;  for  a  mandamus  after  sentence :  had  a  prohibition  been 
moved  for  in  time,  it  might  have  been  granted.   The  cases  cited 
ifaTintoracts     for  the  bishop  are  not  quite  apposite;  I  think  the  matter  de- 
!S^  ¥f  ^"1!!'"  serves  to  be  tried,  but  how  to  do  it  is  the  question.     To  be 

aicooii.  lilt  sets         11    1  .     «.       .  <i     <      'ii 

are  unoontrd-  callecl  coram  nonjudzcc  is  a  eravamen  that  will  warrant  an  ap- 
UUe;  If  out  of  plication  to  this  Court,  though  there  have  been  no  farther  pro- 
it,  hii  act!  are     ceedings.     Certainly,  if  a  visitCMr  is  in  his  jurisdiction,  his  aeti 


Toid. 


i; 


k)  ^ce  poti,  90,  n.  (A).  (»)  Cited  1  Wils.  208. 

(0  Ca.  temp.  Hardw.  212,  1  Bum's         (»)  S.  C.  3  Lev.  309. 
Ecc.  L.  455  (ed.  1809). 
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are  not  to  be  inquired  into ;  if  out  of  it,  his  acts  are  void.     I      The  Kinq 
shall  look  into  Brideoak's  Case,  Hil.  12  Ann.  and  then  deliver 


V, 

6p.  Chbstek. 


my  opinion.  %  ^ 

*  Wright,  J.— In  Brideoalcs  Case  a  mandamus  was  refused ;  [     *  26     ] 
but  by  consent  the  right  was  tried  by  prohibition.  Adjournatur. 

Postea,  Hil.  21  Geo.  2,  The  Court  gave  their  opinion,  and  visitor  may  TiiH 
per  Lee,  C.  J. — It  would  be  very  extraordinary  if  the  bishop  whenever  he 
should  be  excluded  from  his  right  of  visitation,  by  the  negli-  P******* 
^ence  of  the  dean.     There  is  no  precedent,  where  a  mandamus  Vonumdamut  to 
nas  gone  to  a  visitor,  to  reverse  his  own  sentence.     It  was  re-  *  ^^^r  tore- 
fused  in  Brideoak's  Case. 

Wright,  J.,  of  the  same  opinion.  Visitors  have  an  abso- 
hite  power;  the  only  absolute  one  I  know  of  in  England. 

Denison,  J. — The  bishop  has  an  original  jurisdiction  when- 
ever he  thinks  proper  to  visit ;  but  he  cannot  be  called  in  till 
after  admonition.  This  is  like  the  cases  of  Philips  and  Bury^ 
and  K.  and  Appleford.    This  Court  cannot  control  visitors. 

Foster,  J.,  concurred  (o). 

Rule  discharged,  per  tot  Cur\ 


verse  his  own 
sentence. 


(o)  The  Court  will  not  grant  a  mania" 
muSf  where  there  is  a  specific  remedy  at 
law,  but  the  party  applying  must  make  out 
a  legal  right;  if  he  only  make  out  an  equi" 
table  ri^t,  the  Court  cannot  interfere ;  /Z. 
Y.  Bbhop  of  ChetUr,  1  T.  R.  396 ;  R,  v. 
Marquis  of  SU^d,  3  T.  R.  646.  So 
widi  regard  to  the  admission  to  a  perpe- 
tual curacy,  Lord Man^ld  said:  '*  If  a 
fuare  impedit  does  lie,  a  mandamus  does 
not:  no  case  is  proper  for  a  mandamus, 
but  where  there  is  no  other  specific  reme- 
dy;"  Powel  v.  MUbank,  1  T.  R.  401,  tn 
not.  It  is  necessary  for  a  party  applying 
for  a  mandamus  to  be  restored  to  any  office 


to  make  out  a  primd  facie  title  to  such  of- 
fice. There  is  a  great  deal  of  difference 
between  a  mandamus  to  adroit  and  a  mart" 
damns  to  restore:  the  Court  has  always 
looked  much  more  strictly  to  the  right  of 
the  person  applying  for  the  latter :  he  must 
shew  a  primi  facie  title ;  JR.  v.  Joiham, 
8  T.  R.  577.  See  also  Bentley*s  Ca.,  1 
Stra.  557,  2  Lord  Raym.  1334,  8  Mod. 
148,  Fort  202,  1  Bum's  Ecc.  Law,  446 
(ed.  1809);  A  v.  Warren,  1  Cowp.  870; 
R.  V.  Mayor  of  London,  2  T.  R.  177 ;  R. 
v.  Cambridge  University,  6  T.  R.  8!) ;  Bac. 
Abr.  Mandamus  (C);  Com.  Dig.  Jd,  (A). 
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[      27      ] 


Dr.  Young  v.  Dr.  Lynch. 

S.  C.  Say.  R.  84,  but  not  iS*.  P. 

Action  brought  by  a  prebendary  of  Canterbury  against  the  Prebendtfy 
Dean,  for  part  of  the  profits  of  his  prebend.     Motion  for  the  "^^y  inspect 
plaintiff  to  have  a  rule  (a)  for  access  to  the  charters,  statutes,  ^l^chMterin 
injunctions,  and  acts  of  Chapter.  a  suit  concetn- 

It  was  argued  for  the  defendant,  that  as  to  the  charters  and  '"»  Ws  prebend, 
statutes  (which  were  given  by  King  Hen.  8,  and  Car.  1,)  there  SmST"*^ 
is  a  public  repository,  where  they  may  be  seen.     So  as  to  the 
injunctions  of  archbishops,  there  is  also  a  repository.  As  to  the 
acts  of  Chapter,  it  is  not  proper  to  look  at  them  at  all  times ; 


(a)  As  to  tlie  ^me  of  granting  the  rule,  see  Hodges  v.  Atkis,posi,  877. 

C2 
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Dfu  You  NO 
Dr.  Ltvch. 


especially  at  audit  Hmef  which  would  be  very  inconvenient  to 
the  pubhc  business  of  the  Chapter. 

The  rule  wi^granted,  but  understood  to  be  at  all  times 
seasonable  (6). 


(b)  In  an  act'on  brought  by  a  oorpon- 
tion  against  a  stranger,  £be  Court  refused 
the  defendant  a  rule  to  inspect  the  eorpo- 
ration  muniments;  and  Lord  Kenyan  said, 
"  Where  the  dispute  is  between  di£Rnent 
corporators,  there  an  inspection  may  be 
granted;  but  I  cannot  ooncdve,  why  an 
inspection  of  the  muniments  of  a  corpora- 
tion should  be  granted,  when  a  similar  in- 
spection would  be  denied  between  private 
persons  only.  I  cannot  make  a  distinction 
between  a  corporation  aggregate  and  a  cor- 
pontion  sole,  or  between  a  corporation 


sole  and  a  private  person  tning  in  hb  in- 
dividual capacity;"  Mayor ^[Somtkam^fm 
V.  Oraves,  8  T.  R.  590;  it.  v.  BrUgraum, 
2  Stra.  1208;  Cmoe,  q,  t.  t.  Jmnsifm, 
Id.  1005;  Mayor  of  Exeter  r,  Ceiemem, 
Barnes,  S38  (8vo.  ed.)  ooew  A  oontnry 
practice  had  once  crept  in;  Mayor  of 
Lynn V.  Denton,  1 T.  R. 689;  Corporation 
of  Bamttaple  v.  Lathey,  8  T.  R.  SOS.  See 
also  Ex  parte  DaoUon,  dted  1  Cowp.  S19» 
and  R,  v.  Dr.  Pttmett,  pnt,  87;  Com. 
Dig.  Eeidenee  (C.  2.),  pa.  92. 


[      28      ] 
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Williams  t?.  Vauohan. 

Prohibition  for  JMLOTION  for  a  prohibition.  Vaughan  claims  to  appoints 
ofnamteff  ?**'  chuTchwarden  by  custom,  and  institutes  a  suit  in  Court  Christian 
ehuzchin^en  against  Williams,  who  was  chosen  by  the  parish.  Williams 
in  Court  Chris-  moves  for  a  prohibition.  Mr.  Pratt  shewed  for  cause,  that  the 
**"•  nature  of  the  office  is  entirely  spiritual ;   Raym.  2445 ;  K.  v. 

JReeSf  Carthew,  393.     But  per  Lee,  C.  J.,  churchwardens  are 
considered  as  temporal  officers  in  several  acts  of  Parliament  (a). 

Rule  for  a  prohibition  made  absolute. 


(a)  Dawten  v.  FowU,  Hardr.  378; 
Godb.  163,  279;  1  Bum's  Ece.  Law,  401 
(ed.  1809) ;  R,  v.  Shepherd,  4  T.  R.  381 ; 


1  Bac.  Abr.  Churchwardens  (A) ;  4  Vid* 
Abr.  Ch,  Ward,  (B),  p.  527.  And  see  FT 
V.  Dr.  HarrUf  pott,  430. 


[    »    ] 


TRINITY  TERM,— 22  Geo.  II.  1748.— K.  B. 


Seijeant  is  pri- 
vil^ed  from  ar- 
rest! as  well  as 
privats  men. 


Lloyd  v.  Wooddall. 

S.  C.  1  WUs.  216. 

W^OODFALL  was  a  serjeant  in  the  Guards,  and  arrested  at 
the  suit  of  Lloyd,  for  a  less  debt  than  is  allowed  by  the  annual 
Mutiny  Act  to  warrant  the  arrest  of  a  soldier  (a).     Being  re- 


(a)  By  the  Mutiny  Act,  53  O.  3,  c.  17, 
B.  114,  (same  clause  continued  in  the  an- 
nual Mutiny  Acts),  it  is  enacted,  that 
'*  No  person  listing  or  entering  himself  as 
a  volunteer  in  his  Majesty's  service  as  a 
soldier  shall  be  liable  to  process,  except  for 
tome  criminal  natter  or  for  an  criginal 


debt  of  20/.  at  least,  over  and  above  all 
costs."  It  seems,  that  if  the  original  debt 
be  under  20A,  but  with  the  costs  it  amount 
to  more  than  that  sum,  and  then  debt  be 
brought  on  the  judgment,  a  soldier  is  en« 
titled  to  the  benefit  of  the  act:  see  Fkn- 
dert  V.  Nichoils,  Barnes,  433  (Svo.  ed.)« 
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moved  hither  by  habecu  corpus;  it  was  insisted  by  Ryder ^  At-        Lloyd 
tomey-General,  Sir  John  Strange^  and  Murray^  Solicitor-     ^    '^• 
General,  that  he  was  equally  privileged  as  a  common  soldier,   ^        >,        ' 
and  therefore  they  moved  for  his  discharge. 

The  Secretary  at  War  sent  a  certificate  to  the  Court,  of  the  CcrtificBtc  of 
nature  of  a  seijeant's  station;  which,  though  opposed,  was  al-  Sf^^^^f?^** 
lowed  to  be  read  as  evidence  (6).  eYidence.  " 

It  was  argued  for  the  motion,  that  Serjeants  are  enlisted  as 
common  soldiers,  quartered  as  such,  under  the  same  discipline, 
and  equally  entitled  to  Chelsea  hospital.  They  may  be  de- 
graded to  private  men  by  the  commanding  officer,  which  a  com- 
mission officer  cannot;  he  therefore  remains  a  common  soldier, 
thouffh  in  a  more  exalted  degree.  If  a  common  soldier  is  made 
an  officer,  he  is  discharged  thereby  from  his  tie  of  enlisting;  ' 

and  if  broke  afterwards,  he  cannot  be  retained  as  a  private 
man.  Drummers  are  considered  as  common  soldiers;  and  in 
the  case  of  Johnson  and  Lowth{c)y  3  Geo.  1,  a  mmner  was  dis- 
charged by  this  Court  as  a  common  soldier,  though  he  has  a 
warrant,  and  one  shilUng  per  diem.  The  end  of  granting  this 
privilege  was  to  encourage  enlisting,  and  to  prevent  the  service 
nrom  suflfer^ing  by  having  men  taken  out  of  it  for  small  debts.  [  *80  J 
This  end  more  firustrated  by  the  arrest  of  Serjeants,  than  of 
private  soldiers. 

Mr.  Fordy  contra^  argued  that  this  Act  was  in  derogation  of 
common  right,  and  must  therefore  be  taken  strictly.  Defendant 
is  an  officer,  though  a  non-commissioned  one.  Whenever  the 
Act  intends  a  distinction,  it  distinguishes  the  commissioned 
from  the  non-commissioned  officers.  Though  Serjeants  are  in 
some  respects  put  on  the  same  footing  as  common  soldiers,  yet 
this  does  not  prove  them  so  in  all  other  respects.  If  a  common 
soldier  resists  a  serjeant,  he  is  punishable  for  mutiny;  and  mu- 
tiny is  defined  to  be  rebellion  against  an  officer.  Serjeants  are 
officers  in  respect  to  billetting  of  quarters*  Serjeants  have  a 
command,  which  drummers  and  gunners  have  not*  The  ques- 
tion is,  not  whether  he  may  be  reduced  to  a  common  soldier, 
but  whether  he  is  one  at  present;  and  the  power  of  reducing 
him  hereafter  shews  he  is  not  one  now.  This  precedent  will 
extend  to  all  agents,  quarter-masters,  &c.  who  are  all  on  the 
same  footing  as  Serjeants,  being  all  of  them  equally  warrant 
officers. 

Lee,  C.  J. — This  clause  of  the  Act  is  intended  for  the  en- 
couragement of  volunteer  soldiers.  The  single  question  is, 
whether  a  serjeant  is  to  be  considered  as  a  listed  volunteer 
soldier.  It  is  said  they  are  properly  officers:  but  they  are 
considered  in  most  respects  as  ustea  soldiers.  I  think  they 
still  remain  listed  soldiers;  though  they  have  a  particular  duty 

(6)  A  copy   of  the  Articles  of  War,  (c)  1  Stra.  7,  10  Mod.  340,  S.  C.     See 

piirportiog  to  be  printed  by  the  King's  also  Bayley  v.  Jewners,  1  Str.  3 ;  Methuen 

printer,  is  snfilcient  evidence  of  them ;  but  v.  Martin,  Say.  107 ;  Rickman  v.  Studwiekf 

the  Court  will  not  talie  judicial  notice  of  8  East,  105.      But  an  out-pensioner  at 

them  without;  WUhert'  Case,  1  East,  P.  ChekeS  is  not  withm  the  Act;  Bowler  v, 

C.  233 ;  dted  in  A.  v.  Ho^,  5  T.  R.  440.  Owai,  Barnes,  432. 
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Llotd        assigned  them,  and  that  therefore  they  are  within  this  clause 

WooDDALL     ^^       statute. 
ooDDALL.        Denison,  J. — A  Serjeant  is  a  soldier  with  a  halbert,  and  a 

drummer  is  a  soldier  with  a  drum. 

The  defendant  was  discharged  per  totam  Curiam. 


Ramsay  v.  McDonald. 

S,C.  I  Wils.  217 ;  Post  Cr.  L.  61. 

An  attainted  ThE  defendant  was  a  native  of  Great  Britain,  but  a  banker 
E^d^a « Jby  at  Paris*  ^^  indebted  to  the  plaintiff  in  a  bond  of  lOOOi.  He 
leare  of  Chief  Came  to  England,  and  was  attainted  of  high  treason;  and  being 
Jl^<*n]^*  ^<>  *>«  in  prison,  was  by  leave  of  the  Chief  Justice  charged  with  a  civil 
motou     ^"     action  on  the  part  of  the  plaintiff. 

[     *  3 1      ]      *  Ryder ^  Attorney-General,  moved  to  discharge  him  from  this 
action,  as  being  amesnable  only  to  the  Crown  in  his  present  state* 
Henley,  contra. — The  King  hath  no  absolute  property  in  the 
body  of  a  person  attainted:   His  property  is  limited,  and  if  he 
waives  it,  the  body  is  liable  to  all  other  claims.     An  attaint  b 
not  civiUter  mortuus.     If  he  be  slain,  his  wife  may  have  an  ap- 
peal.   He  is  capable  of  purchasing  (</)•    If  he  commits  any  out- 
rage, an  action  lies  against  him  when  pardoned.     3  Inst.  215; 
Tne  body  of  an  attaint  may  be  taken  in  execution ;  nor  can  he 
make  use  of  his  attainder,  even  as  a  dilatory  plea«    No  incon- 
venience will  accrue  to  the  prerogative,  if  attaints  are  allowed 
to  be  liable  to  civil  actions ;  for  the  Crown  may  still  execute  the 
law.     Nor  will  it  limit  the  King*s  mercy,   for  he  may  still  par- 
don either  absolutely  or  conditionally,  though  not  upon  such 
condition  as  will  be  detrimental  to  the  subject,  such  as  going 
out  of  the  kingdom.     In  Banyster  and  Trussel,  Cro.  Eliz.  516, 
adjudged  that  a  person  attainted  could  not  plead  his  attainder, 
but  was  liable  to  be  sued.     Walmsley,  J.,  indeed  differed,  but 
on  such  authorities,  as  rather  made  against  him,  viz.  Staundf. 
107.     An  attaint  may  indeed  demand  judgment,  whether  he 
shall  be  put  to  answer  another  felony;  because  such  second 
trial  can  avail  nothing  to  either  the  King  or  the  subject.  Secus, 
if  it  will  avail  any  thing;  for  one  attaint  of  felony,  may  be  again 
attainted  of  treason,  in  order  to  vest  the  forfeiture  in  the  Kong, 
provided  the  treason  was  prior.     And  if  diver  persons  are  rob- 
oed,  the  felon  shall  be  convicted  on  each  prosecution,  for  the 
benefit  of  the  subject,  in  order  to  have  restitution.     Stanleys 
Case,  1  Sid.  159,  1  Keb.  640,  723;  One  attainted  of  murder: 
he  comes  into  Court  and  pleads  a  pardon:  it  was  agreed,  he 
was  chargeable  with  whatever  was  in  the  marshal's  book ;  but 
not  to  be  charged  in  Court,  nor  eundo  vel  redeundo,  because 
imder  the  protection  of  the  Court.     Hasting' s  Case,  Noy,  1 ; 
Action  of  debt:  defendant  pleads  an  attainder,  judgment  quod 
respondeat;  though  the  King  if  he  pleases  may  execute  him. 
An  outlaw  or  attamt  shall  answer  but  not  be  answered.     HaU 

{d)  Co.  Lit  2  b. 
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and  Trussel,  Moor  753,  same  point.     Foocworthy's  Case,  Salk^       Ramsay 
600,  cited  by  Atiomey-Generaly  was  thus:   He  was  pardoned     w.^*'* 
on  condition  to  go  beyond  sea:  motion  to  charge  him ''^ as  in  cf^-  qwalp. 

todia  marescaUi.    Holt  denied  it,  because  it  might  tend  to  de-  [     *32     ] 
feat  the  condition  of  the  pardon,  and  the  pardon  shall  not  pat 
the  creditors  in  a  better  case  than  before  {e).   But  here  was  an 
actual  pardon:   In  the  present  case  it  is  only  suggested  to  be 

Erobable.  Besides  he  was  not  then  in  custodia  marescaUi^ 
eing  pardoned.  It  was  impossible  to  charge  him  as  such.  He 
was  entitled  to  privilege  in  going  and  coming,  and  during  his 
attendance.  HoKs  reasons  m  that  case  (as  reported)  were  un- 
necessarvi  nay,  unworthy  of  himself.  They  prove  too  much. 
They  wul  equally  hold  in  a  general  pardon  as  in  a  conditional. 
But  on  a  general  pardon,  the  power  of  charging  him  is  un- 
doubted. If  the  chance  of  defeating  a  supposed  conditional 
pardon  be  a  reason  for  discharging  the  present  defendant,  the 
Court  must  declare  that  he  is  not  liable  to  arrests,  which  they 
wiD  not  do.  'Tis  strange,  that  it  should  be  necessary  to  have 
the  leave  of  the  Court  to  charge  attaints.  It  seems  to  have 
arisen  in  Charles  the  Second's  time ;  1  Lev.  1S4, 146.  Though 
it  is  become  the  practice  to  ask  leave,  yet  the  subject  has  as 
much  right  to  have  it,  as  to  plead  double.  It  has  formerly, 
Dyer,  245  b,  been  a  practice  to  get  oneself  indicted  and  con- 
victed of  a  clergyable  offence,  and  then  to  plead  the  attainder 
to  defiraud  the  creditors.  TrusseFs  Case  arose  from  the  same 
method.  If  he  cannot  be  charged,  the  action  is  suspended; 
and  a  personal  action  once  suspended  is  gone  for  ever:  Finch 
L.  100  b;  1  Inst.  280.  The  Crown  can  never  intend  to  par- 
don him  (supposing  it  lawful)  on  such  condition  as  must  be 
attended  with  manifest  wrong  to  the  subject.  And  upon  the 
whole,  it  is  submitted  that  this  is  a  cause  of  too  much  import- 
ance to  determine  by  way  of  motion. 

Fordy  on  same  side,  argued;  that  being  charged  he  is  now  a 

Erisoner  to  the  plaintiff,  as  well  as  the  Crown;  and  it  would 
e  unjust  to  take  away  the  right  of  action  once  sJlowed.  Fox* 
tDorthy*8  Case  shews,  that  if  a  man  is  once  charged,  the  Court 
cannot  discharge  him.     So  held  in  1  Sid.  90,  Raym.  58. 

The  Attamet/-General,  in  support  of  the  rule,  stated  that 
the  question  was,  Whether  the  Court  will  give  leave  to  charge 
him.  For  though  leave  has  been  given  by  the  Chief  Justice, 
ea  parte;  yet  the  Court  will  inquire,  whether  such  leave  ought 
to  have  *been  given.  Asking  leave  of  the  Court  to  charge  [  *33  ] 
shews,  that  without  it  there  is  no  right.  This  practice  is  cer- 
tainly as  ancient  as  Dyer's  time,  as  appears  by  the  case  cited 
from  him.  The  Court  is  to  see  whetner  such  charging  will 
prejudice  the  Crown  or  no,  and  is  not  bound  to  grant  leave. 
Nor  is  this  such  a  case,  as  will  induce  the  Court  to  exercise 
their  discretionaiy  power  of  granting  leave.  Foxworthy  waa 
in  ctutod.  mar.  till  he  had  paid  fees.     If,  on  pardons  granted 

{e)  As  to  the  effect  of  attainder  and  con-      Cardigaiif  6  T.  R.  1 16 ;  iZ.  v.  Haddenham, 
ditional  pardons,  see  BuUoek  v.  Doddt^      15  East,  463;  60eo.  4,  c«  25. 
2  B.  &  A.  95if.    See  also  it.  V.  St,  Mary 
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on  condition  of  exile,  the  prisoner  may  be  detained  on  a  dv3 
suit;  the  consequence  is,  tnat  he  must  be  hanged  if  he  can't 
pay  the  debt  (/).  This  is  a  matter  of  state,  and  the  Kin^  is 
the  proper  judge,  whether  it  be  for  the  benefit  of  the  public, 
to  grant  an  absolute  or  conditional  pardon.  The  Crown  has 
the  absolute  disposal  of  the  defendant's  person;  and  the  plain- 
tiff could  have  had  no  remedy  against  him,  except  by  the  par- 
don. Copping  and  Gunner,  2  Ld.  Raym.  1572  {g).  Defend- 
ant was  convicted  on  the  Black  Act,  and  suffered.to  be  charged; 
but  the  reason  given  is,  because  it  did  not  affect  the  Crown* 
The  cases  dted  relate  only  to  the  matter  of  pleadings,  aiid 
only  shew  that  the  defendant  shall  not  be  allowed  himself  to 
take  advantage  of  his  own  wrong.  Cro.  EUz.  213;  Adjudged, 
that  an  attainted  person  shall  not  be  put  to  answer  in  B.  R. 
where  the  Crown  is  interested,  but  in  C.  B.  it  is  otherwise. 

Lee,  C.  J.  and  Cur, — A  person  attainted  certainly  is  bound 
to  answer.  But  the  question  here  is,  whether  the  order  for 
charging  the  defendant  was  at  the  time  of  nuddng  it  regular. 
It  then  only  appeared  that  McDonald  was  attainted.  Not  so 
in  Foxworthys  case,  for  thei^e  was  a  pardon.  The  case  in 
Lord  Raymond  is  mistaken.  There  was  then  an  actual  par- 
don, not  barely  a  hint  of  one.  Let  the  rule  to  shew  cause  be 
discharged,  as  the  defendant  was  charged  by  leave  of  the 
Chief  tlustice.  But  you  may  move  afresh  to  discharge  the 
Chief  Justice's  order,  which  will  bring  the  merits  to  be  more 
pronerly  considered. 

No  farther  motion  was  made  (A). 


(/)  The  bail  of  a  person  pardoned  on 
ooodldon  of  transportation,  may  bring  him 
up  by  habeas  corpus  in  K.  B.,  to  surren- 
der him  in  their  discharge;  VergerCs  Ca., 
2  Stra.  1217;  Fowler  v.  Dufm,  4  Burr. 
2034;  Sharp  y.  SheHff,  7  T.  R.  226.  See 
also  Taylor's  Ca.,  3  East,  232 ;  in  Law- 
rence V.  LaUler,  9  East,  155,  n.  (c).  But 
not  in  C.  P.,  WaUh  v.  Davies,  2  N.  R.  245, 
for  the  habeas  corpus  must  issue  from  the 
Croton  side. 


(g)  2  Stnu  873,  1  Barnard.  B.  R.  339, 
341,  356,  S.  C. 

(h)  But  the  Court  of  C.  P.  will  not  bring 
a  prisoner  up  by  habeas  corpus  in  order  to 
charge  him ;  Walsh  v.  Dmnes,  2  N.  R. 
245.  Neither  will  the  Court  of  K.  B. 
bring  a  prisoner  up  from  the  house  of  cor- 
rection, that  prison  being  under  the  ^rec> 
tion  of  the  justices  and  not  of  the  sheriff; 
Brandon  v.  Damsj  9  East,  154. 


[      34      ]  Xhe  King  v.  The  Mayor  of  Heydon  and  Others. 

S.  C.  1  WUs.  244. 

S^d  *^  *"**  JtIOTION  to  set  aside  pleas  in  abatement,  to  an  information  in 
motion,  a  plea  of  i^*^ture  of  quo  warranto,  against  the  Mayor  and  two  Aldermen 
fiiise  additions  in  of  Heydon.  The  Mayor  pleads  he  is  not  an  esquire  (as  stiled 
?n  Afw^'^f  "*  *^  information)  but  a  gentleman;  the  Aldermen  that  they 
quo  warranto,^    are  not  gentlemen;  but  one  of  them  a  barber,  the  other  a 

grocer.     It  was  objected,  that  these  are  sham  pleas;  for  there 

was  no  occasion  for  any  addition,  so  that,  if  mistaken,  it  is  only 

surplusage. 

Sir  John  Strange  shewed  cause,  that  additions  are  necessary 

on  indictments,  in  order  to  sue  one  to  outlawry,  2  Inst.  670; 
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and  equally  necessary  on  informations  which  is  for  matters  in- 
dictable. No  difference  between  an  information  for  usurpa- 
tion,  and  for  a  misdemesnor.  Usurpations  at  common  law 
punished  by  fine  and  imprisonment:  But  by  statute  these  in- 
formations are  allowed;  and  less  strictness  is  not  necessary  on 
the  statute^  than  at  common  law.  K,  and  Bennet  (i),  a  Shaftes^ 
bury  Case,  Greo.  1,  information  in  nature  of  quo  warranto  and 
acquittal.  Motion  for  a  new  trial.  Opposed,  because  it  was  a 
criminal  prosecution.  Said  on  the  other  side  it  was  a  civil  suit. 
Referred  to  the  twelve  Judges,  who  were  equally  divided,  two 
of  each  Court  {k).  This  a  criminal  suit,  because  a  Crown-office 
suit.  In  Ward  of  Hackney's  Case  (/),  process  of  outlawry 
went  against  him.  The  Court  considers  the  usurpation  as  a 
crime,  else  thev  would  not  fine  the  defendant.  K.  and  Jones  {m) 
of  the  borougn  of  Grampound,  H.  15  Geo.  2,  information  in 
fiatixre  of  quo  warranto :  Plea,  not  a  proper  addition:  Set  aside, 
because  no  affidavit  annexed  to  the  plea,  not  because  a  bad 
plea.  K,  and  Wightwick,  Mayor  of  Romney,  1734,  same  plea 
as  the  present;  the  Court  reiuised  to  set  it  aside  upon  motion. 
Sir  Thom€U  Bootle,  in  support  of  the  rule,  argued,  that  at 
common  law  no  addition  is  necessary;  first  required  by  stat. 
Hen.  5:  and  it  may  be  questioned,  if  these  prosecutions  fall 
under  this  statute.  Consider  what  the  judgment  here  is,  viz. 
to  seize  the  office.  No  outlawry  can  be  consequent  upon  it. 
*True,  there  may  be  a  capias  pro  Jine;  but,  2  Inst.  665,  in  an  [ 
assise  of  novel  disseisin,  and  capias  pro  fine  thereon,  it  is  said, 
that  it  does  not  come  within  the  stat.  Hen.  5,  of  additions  (»)• 
This  is  not  a  personal  action,  nor  an  appeal.     Process  of  exi- 

Sent  does  not  lie  here.  No  case  cited  to  shew  it.  Bro.  Ad- 
ition  2,  2  Inst.  665;  In  return  of  rescous,  though  process  of 
outlawry  hes;  yet  the  statute  extends  not  to  it,  because  the  sta- 
tute relates  only  to  the  original  writ.  In  the  K»  and  Wight- 
wick  J  the  plaintiff  had  replied;  and  not  moved  as  now,  to  set 
it  aside  in  the  first  instance  as  a  sham  plea.  These  pleas  will 
bring  in  all  the  mishief  that  the  statute  9  Ann.  (o)  was  made 
to  prevent.  Their  vaUdity  may  be  determined  on  motion,  as 
weu  as  on  demurrer.  Tne  defendants  have  appeared  gene- 
rally, and  by  such  appearance  they  have  waved  all  advantage 
of  this  exception. 

Lee,  C.  J. — I  hate  and  detest  all  frivolous  pleas ;  but  I  never 
wiU  make  too  much  haste,  in  determining  matters  which  may 
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Thk  Kivo 

«. 
Heydon, 
(MAyor). 


(0  1  Stra.  101. 

(k)  In  R.  V.  Francis,  2  T.  R.  484,  the 
Coart  said  that  of  late  years  a  qtto  warranto 
informatioii  had  been  considered  merely  in 
the  nature  of  a  dn\  proceeding;  and  that 
then  were  sereral  instances  since  the  case 
in  Jkrangef  in  which  a  new  trial  had  been 
granted.  **  This  is  properly  a  criminal  me- 
thod of  prosecution,  as  well  to  punish  the 
uiurper  by  a  fine^for  the  usurpation  of  the 
firandiise  as  to  oust  him  or  seize  it  ibr  the 
Crown ;  but  hath  long  been  applied  to  the 
mere  purpoae  of  trying  the  civil  right,  seis- 
ing the  franchise,  or  ousting  the  wrongful 


possessor:  the  fine  being  nominal  only  ;** 
3  Bla.  Coram.  263.  '*  Being  a  kind  of 
civfl  proceeding,  there  ought  to  be  no  great 
fine  set  on  the  party ;"  Bac.  Abr.  Jt^orma- 
Hon  (A).  By  9  Ann.  c.  20,  s.  7,  the  4 
Ann.  c  16,  and  all  the  statutes  of  jeo- 
fidU  are  extended  to  quo  warranto  in* 
formations. 

(0  2  Ld.  Raym.  1461. 

(fli)  2Stra.ll61. 

(»)  But  Lord  Coke  says  "  that  a  cap, 
profile  and  ejcigent  doe  lie." 

(o)  9  Ann.  c  SO;  and  see  32  Geo.  S^ 
c.  58. 
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be  of  consequence  to  the  subject*  Perhaps  the  merits  may  as 
well  come  before  the  Court  on  motion  as  demurrer.  But  I 
shall  desire  to  look  into  the  practice  of  the  Court,  and  particu- 
larly the  King  and  Wightwick. 

Postea^  Lee,  C.  J.,  Wright  and  Foster,  Js.,  agreed  that 
the  plea  could  not  be  set  aside  on  motion,  and  cited  Sandwich 
and  LascelleSy  T.  8  Geo.  1,  but  Denison,  J.,  inclined  to  over- 
rule it.  The  whole  Court  expressed  their  abhorrence  of  this 
kind  of  plea ;  and  Wright  said  they  might  consider  such  be- 
haviour in  the  fine,  if  the  merits  should  turn  out  against  the 
defendant  (p). 


(p)  From  the  report  in  1  Will.  244,  it 
appears  that  the  Court  refused  to  set  aside 
the  plea  on  motion :  that  afterwards  a  de- 
murrer was  put  in  to  the  plea;  and  in 
gifing  judgment  thereon,  Lee,  C.  J.,  said, 
he  was  of  opinion,  that  this  case  was  not 
within  the  statute  of  additions ;  and  Judg- 


ment was  given  by  the  whole  Court  that 
the  defendant  respondeat  ouster :  and  Lord 
Daere*sCtL,  Crok.  EHx.  148,  is  there  dted. 
And  see  Oray  v.  Sidiuf,  8  B.  &  P.  SfS; 
Deskans  t.  Head,  7  East,  383,  as  to  the 
want  of  an  addition  in  a  declaration ;  Com. 
Dig.  Abatement  (F.  22,  23,  24). 


WiLLET  V.  AtTERTON. 

The  Court  will  1,  HE  plaintiff^  had  signed  judgment  in  assumpsit^  which  was 
kSmln*^^*  owing  to  a  mistake  made  by  the  defendant's  attorney's  clerk. 
tojKwAe*d"  ^  moved  to  set  it  aside  on  payment  of  costs.  See  Salk.  402. 
fendant  to  plead  It  was  suggested  on  the  part  of  the  plaintifi^,  that  the  defendant 
^st^te  of  meant  to  plead  the  statute  of  lunitations.  The  Court  would 
*""'^''  not  set  aside  the  judgment,  unless  the  defendant  would  under- 
take to  plead  the  general  issue. 


{q)  S.  P.  Stafford  v.  Roumtree,  I  Tidd's 
Pr.  585  (7th  ed. ).  Nor  to  give  the  defendant 
advantage  of  a  nicety  in  pleading ;  Forbes 
V.  Lord  Middleton,  2  Stra.  1242.  But  a 
plea  of  the  statute  of  limitations  is  now 
considered  a  plea  to  the  merits,  and  there- 
fore in  C.  P.  an  interlocutory  judgment 
was  allowed  to  be  set  aside,  without  re- 


straining  the  defendant  from  pleading  it; 
Maddock  v.  Holmes^  1  Bos.  &  P.  228 :  see 
Rucker  v.  Hannay,  3  T.  R.  124.  So  the 
defendant  may  plead  bankruptcy;  Ewsms 
V.  Oili,  1  Bos.&  P.  52;  or  infancy,  Dela* 
field  V.  Tanner,  5  Taunt  856,  1  Marsh. 
391.     See  Tidd's  Pr.  ubi  supra. 


[      36      ] 
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Bowles  v.  Johnson. 

Subpcena  with-  JM.OTION  for  an  attachment  against  one  Yerburgh,  for  not 
pen^  wm°n^"  P^8  evidence  at  the  assizes ;  he  was  subpoenaed,  but  had  no 
bring  a  witness  offer  to  have  his  expences  borne ;  but  came  to  the  assizes^  where 
'J^owntempt,  money  was  tendered  him  for  that  purpose;  but  he  refused  to 
to^e  asriacT**  ^®  sworn,  because  this  was  an  action  of  assault  against  John- 
and  refuses  to  8on^  for  a  joint  trespass  with  Yerburgh,  against  whom  another 
be  sworn.  action  was  brought,  in  which  Johnson  was  subpoenaed  to  be  a 

witness  against  him. 
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Lee,  C.  J. — ^This  is  a  new  case.     Attachments  are  a  new       Bowles 
practice.     I  remember  the  first  motion  for  them.     It  was  then  ^' 

agreed,  that  the  same  restrictions  should  be  used  in  attachments  .  qhnson. 
as  in  actions  on  the  8  EUz.  one  of  which  is,  that  a  tender  of 
expences  should  be  made  at  the  service  of  the  subpoena.  In 
this  case,  Yerburgh  has  not  been  subpoenaed  regularly,  so  as  to 
subject  him  to  8  Eliz.  In  order  to  subject  him  to  an  attachment, 
you  must  shew  him  guilty  of  a  contempt  of  this  Court.  This 
man  happened  to  be  in  Court,  but  was  not  brought  there  as  a 
witness.  Whether  he  was  a  material  witness,  or  no,  is  not 
significant.     I  am  of  opinion,  this  is  not  a  contempt. 

Wright,  J. — In  Chapman  and  Pointofi{a)f  P.  14  Geo.  2, 
two  guineas  were  tendered  to  an  evidence  on  a  subpoena.  The 
Court  thought  it  not  sufiicient,  so  would  not  grant  an  at*tach-  [  *37  ] 
ment,  though  the  witness  would  not  come.  Attachments  are 
not  yet  granted  in  C.  B.  A  person  not  properly  subpoenaed 
is  to  be  looked  upon  only  as  a  stander  by;  and  it  is  no  contempt 
of  the  Court  of  Nisi  Prius,  for  a  stander  by  to  refuse  to  be 
examined;  much  less  of  this  Court. 

Dbnison  and  Foster,  Js.,  accordant. 

The  Rule  discharged  (6). 

(«)  2  Stnu  1150;  13  East,  16,  n.  (a);  9;  HaUett  v.  Mear9,  13  East,  15.    See 

S.  C.  also  the  cases  referred  to  in  22.  t.  Rudge, 

(ft)  Putter  ▼.  Prentice,  1  H.  Bla.  49 ;  post,  432. 
Helme  ▼.  SmUh,  1  Marsh.  410,  6  Taunt. 


The  King  v.  Whitmore, — ^The  King  v.  Dawes. 

J.  HESE  were  two  young  students  of  Oxford,  convicted  on  the  Judgment  tx 
evidence  of  one  Blacow,  for  speaking  treasonable  words  in  the  ^^J^**^ 
street  of  Oxford  on  the  14tn  of  February  preceding,  (on  an 
information  filed  by  the  Attorney-General  ex  dKcio),  for  which 
crime  they  had  been  punished  by  the  Vice  Chancellor  in  an 
academical  way.  They  were  now  sentenced  to  pay  five  nobles 
Srpiece,  to  be  imprisoned  for  two  years,  to  find  security  for 
the  good  behaviour  for  seven  years,  themselves  in  500/.  each, 
and  two  sureties  in  250L,  to  be  imprisoned  till  the  fine  was 
paid  and  security  found ;  and  to  go  roimd  immediately  to  all 
the  Courts  in  Westminster  Hall,  with  a  paper  on  their  fore- 
heads denoting  their  crime.  Which  punishment  was  strictly 
put  in  execution. 


The  King  v.  Dr.  Purnell. 

S.  C,  1  Wils.  239. 

JLHE  defendant  was  Vice  Chancellor  of  Oxford;  and  the  Ai'  Onanin^nrma- 
iomey-General  had  ex  officio  exhibited  gainst  him  an  infor-  ^^^gj!"* ! 
mation,  for  not  taking  the  deposition  of  Blacow  the  evidence,  J^^SSon^ibra 
and  for  neglect  of  his  duty  both  as  Vice  Chancellor  and  justice  misdemesnor, 
of  the  peace,  in  not  punishing  Whitmore  and  Dawes,  who  had  ^«  ^"^  '^ 
spoken  treasonable  words  in  the  streets  of  Oxford.    The  de-  »^^  «^*"*  *  ™** 


The  King 

9. 

Dr.  Purnell. 
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fendant  appeared  to  the  first  information,  upon  which  a  noU 
^prosequi  was  entered,  and  a  second  filed,  to  wnich  also  the  de- 
fendant appeared  and  pleaded ;  and  a  trial  at  bar  was  appointed 
r      ♦SS     1  November  21,  but  it  was  coimtermanded,  and  a  new  day,  rt». 
L  February  6th  was  afterwards  appointed.     And  now,  the  last 

S»<Wdi*«tt^  ^^y  ^^  *^®  Term,  the  Attorney,  without  any  affidavit,  moved 
pontfon  to  fiir-  for  a  rule  directed  to  the  proper  officers  of  the  University  to 
nith  eTidence.     permit  their  books,  records  and  archives  to  be  inspected,  in 

order  to  furnish  evidence  against  the  Vice  Chancellor.  This 
was  moved  as  a  motion  of  course  for  a  peremptory  rule,  on  a 
suggestion  that  the  King,  being  visitor  of  the  University,  had 
a  right  to  inspect  their  books  whenever  he  thought  proper. 
Notice  of  motion  was  however  given  the  night  before  at  nine 
o'clock,  and  it  was  opposed  by  Henley  and  Evans.  And  the 
Court,  being  of  opinion  it  was  not  a  peremptory  motion,  only 
granted  a  Rule  to  shew  cause. 


fliL.  Term, 
22  Geo.  2. 


[      ^39 


In  the  next  Term,  Mr.  Wilbraham,  standing  counsel  for  the 
University,  shewed  cause.  That  the  rule  was  made  on  no 
affidavit:  that  it  was  drawn  in  very  general  terms,  (to  inspect 
books,  records,  and  archives) — Records,  if  any,  may  be  seen 
elsewhere.  Archives  cannot  be  inspected  but  by  a  figure, 
]  *continenspro  contenta.  But  this  is  a  case  of  too  much  concern, 
to  stand  upon  form.  The  principal  case  is,  whether  on  a  pro- 
secution of  a  public  officer  for  a  supposed  misdemesnor,  the 
Court  ought  to  grant  inspection  of  the  public  books  of  a  cor- 
poration. The  rule  is  on  Dr.  Purnell  himself.  Nemo  tenetur 
seipsum  accusare.  The  law  will  not  tempt  a  man  to  make 
shipwreck  of  his  conscience,  in  order  to  disculpate  himself. 
In  Chancery,  a  man  may  demur,  if  on  the  face  of  the  bill  it 
appears,  that  the  matter  to  be  discovered  will  afiect  the  de- 
fendant in  a  criminal  way.  It  wiU  be  said,  the  Court  usuaUy 
grants  rules  to  inspect  public  books  (a).  True,  but  then  it  is 
usually  when  franchises  are  contested,  and  the  like ;  when  in- 
spection of  those  books  are  the  only  evidence,  and  the  corpo- 
ration (b)  are  considered  only  as  trustees,  just  as  lords  of  ma- 
nors (c)  are,  of  the  public  evidences  belonging  to  the  manor. 
But  in  no  case  has  the  Court  ever  interposed  in  a  criminal  pro- 
secution to  grant  such  a  rule,  and  force  such  inspection.  Many 
indeed  have  been  granted  to  inspect  poor's  rates  (rf);  but  those 


(a)  See  Young  v.  Lynch,  ante,  27 ;  Com. 
Dig.  Evidence  (C.  2). 

(6)  Corporation  books  are  open  to  the 
members  of  the  corporation,  as  court  rolls 
are  to  the  tenants  of  the  manor ;  R.  v.  Fra- 
ternity of  Hostmen,  2  Stra.  1222,  and  see 
Mr.  Nolan's  note,  ibid,;  Hodge*  v,jitkiSf 
3  Wils.  398,  and  post,  877 ;  Anon,  2  Ves. 
Sen.  620.  By  32  Geo.  3,  c.  58,  s.  4,  the 
officer  having  the  custody  of  the  corpora- 
tion records  is  to  permit  any  member 
thereof  to  inspect  the  book  of  admission  of 
freemen,  &c.  on  penalty  of  100/.  As  to 
this  statute,  see  Davies  v.  Humphreys,  3  M. 
&  S.  223.  But  this  right  of  inspection  is 
confined  to  members  of  the  corporate  body. 


The  book  of  admission  of  freemen  ia  open 
to  inspection,  during  elections,  by  3  Geo.  3, 
c.  15,  s.  4 ;  Schuldham  v.  Bunniss,  1  Cowpl 
192. 

(c)  Where  the  lord  of  a  manor  has  re- 
fused the  inspection  of  the  court-rolls,  &c 
of  the  manor,  the  Courts  will  grant  a  rule 
for  that  purpose  of  course :  but  this  privi- 
lege is  confined  to  the  tenants  of  the  manor ; 
FUie  V.  Jylmer,  Barnes,  236  (8vo.  ed.) ; 
Hobson  V.  Parker,  Id.  237 ;  R,  v.  Shelley, 
3  T.  R.  141 ;  i2.  V.  Lucas,  10  East,  235; 
R,  V.  Tower,  4  M.  &  S.  162;  AddingUm 
V.  Clode,  post,  1030;  Folkard  v.  Hemetf 
post,  1061. 

(d)  See  JUan  v.  Tapp,  post,  850. 
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are  public  evidences  which  every  body  has  a  right  to.     Was      The  King 
there  never  any  prosecution  carried  on  with  the  same  spirit  as  ^^  pu^bll. 

this  ?    Why  then  are  no  examples  produced  ?     By  the  same  ^-^ — ,, » 

reason  every  person  indicted  might  be  obliged  to  shew,  whether 
he  had  any  evidence  against  himself.  In  Bradshaw  qui  tarn  v. 
Philips y  A.  D,  1735,  in  an  action  for  bribery,  motion  was,  to 
inspect  the  books  of  a  corporation,  to  prove  the  defendant  a 
freeman.  Hardwickey  C.  J.,  denied  the  rule,  because  the  plain- 
tiff was  a  stranger.  This  case  is  much  stronger.  It  is  a  pre- 
cedent of  the  first  impression.  There  seems  to  be  a  general 
want  of  evidence;  but  it  is  to  be  hoped,  there  is  no  other  view 
than  for  evidence  in  this  particular  case.  A  hundred  cases 
may  be  shewn  where  such  rules  have  been  granted  in  quo  war- 
ranio's(e\  &c.  but  none  in  criminal  cases.  [The  Attorney 
^*  mentioned  K.  and  BurkinSy  7  Geo.  1,  which  was  an  indict- 
ment at  a  borough  sessions,  removed  into  B.  R.  by  certiorari. 
Court  said,  the  defendant  miffht  have  a  rule  on  the  clerk  of 
the  peace,  to  have  a  copy  of  the  names  on  the  back  of  the  in- 
dictment."] This  is  by  no  means  a  case.  The  indictment  is 
a  public  record ;  he  might  have  had  it  without  a  rule  (/). 

*Mr.  Henley  on  the  same  side. — ^This  is  a  rule  of  the  greatest  [      ♦40     ] 
importance  to  the  most  respectable  body  in  the  nation.     It 

S'^es  authority  to  the  lowest  agent  of  the  Crown  to  rummage 
e  MSS.  of  the  University.  One  rule,  in  apphcations  of  this 
kind,  is,  that  the  person  applying  has  an  interest  {g)  in  the 
books  and  papers,  so  that  in  justice  he  is  at  all  times  entitled 
to  have  recourse  to  them.  Another,  that  the  person  in  pos- 
session is  a  trustee  for  the  person  applying  (as  a  lord  of  a 
manor,  &c.),  and  then  the  trust  must  be  the  subject  in  dispute; 
the  suit  must  be  about  land  in  the  manor,  and  averred  by  affi- 
davit so  to  be.  So  corporations  are  the  trustees  and  reposi- 
tory of  the  common  firanchises,  and  there  is  no  instance  of  such 
a  rule  against  a  corporation,  but  where  the  firanchise  has  been 
disputed,  as  on  mandamus  or  quo  warranto.  The  present  rule 
18  on  an  information  against  a  Vice  Chancellor  and  justice  of 
peace.  The  Crown  commences  a  prosecution  against  an  indi- 
vidual of  the  University,  and  therefore  desires  to  inspect  the 
records  of  the  University.  By  parity  of  reason,  on  an  indict- 
ment against  a  citizen  of  London,  they  might  inspect  the  records 
of  the  city.    But  it  is  suggested,  that  the  King  is  visitor,  and 


n 


e)  See  B.  T.  Babb,  S  T.  R.  579.  mon  law  indictments,  and  on  infortnations 

)  It  does  not  appear  whether  the  of*  on  particular  statutes,  shews  it  to  be  clear, 

ftoce  in  A.  V.  Burkhu  was  a  misdemeanor  that  this  defendant  is  not  entitled  to  in- 

or  a  felony :  probably  the  former,  in  which  spect  the  evidence,  on  which  the  prosecu- 


the  defendant  is  entitled  to  a  copy  of  tion  is  founded,  till  the  hour  of  trial ;  R. 

ihe  record  as  a  matter  of  right.     In  felo-  v.  Holland,  4  T.  R.  691 :  and  see  Home 

tAtt  the  defendant  can  only  have  a  copy  v.  Bentinck,  2  Brod.  &  B.  130. 
«f  the  indictment  by  leave  of  the  Court:  (g)  Admitted  in  Atherfold  ▼.  Beard, 

See  MorrUon  v.  KeUp,poit,  8S5,  and  cases  2  T.  R.  614-15 ;  Talbot  v.  FilUboU,  cited 

diere  dted.    Where  an  information  was  by  BuUer,  J.,  in  3  T.  R.  142:  Bishop  of 

llled  agidnit  an  o€9oer  upon  the  report  of  a  Hwrford  v.  Duke  of  Bridgeufoter,  Bunb. 

board  of  inquiry,  the  Court  of  K.  B.  were  269 ;  Atiomey-General  v.  City  of  Coventry, 

«r«pi]iioo,  that  the  defendant  bad  no  right  Id.  290 ;  and  see  the  judgment  of  Mani- 

to  have  an  inspection  of  that  report:  and  field,  C.  J.,  in  Bateman  ▼.  Pkillipe,  4 

Bmllir,  J.,  said,  that  the  practice  on  com-  Taunt  162. 
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The  King 

V, 

Dr.  Pu&nell, 
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therefore  entitled  to  a  rule.  I  question  the  fact.  The  Court 
will  require  to  be  well  satisfied  of  that.  But,  if  so,  'tis  a  strong 
reason  against  granting  the  rule,  for  then  the  Crown  may  en- 
force its  demands  in  a  visitatorial  way.  Suppose  the  Crown 
has  a  general  interest  in  the  books  of  a  corporation ;  that  will 
not  entitle  them  to  an  inspection,  except  the  books  are  the 
subject  of  the  dispute.  Crew  qui  tarn  and  BlackbufTi,  H*  8 
G.  2  (A),  an  action  for  interfering  in  elections  of  members  of 
Parliament,  being  a  clerk  of  the  Post-office :  The  Court  would 
not  grant  a  rule  to  inspect  the  Post-office  books  (though  public 
books),  because  the  cause  did  not  concern  them.  Benson  and 
Cole,  M.  22  G,  2;  motion  to  inspect  Custom-house  books,  to 
prove  the  plaintiff  in  an  insurance  cause  had  no  interest:  urged 
that  they  were  pubUc  books :  refused,  because  they  were  not 
the  subject  of  oispute  (t).  These  were  civil  actions ;  the  pre- 
sent otherwise.  The  avowed  design  of  this  motion  being  to 
furnish  evidence,  some  precedent  will  be  necessary ;  especially 
as  a  very  bad  use  may  be  made  of  such  a  rule,  when  tne  Urn* 
versily  is  much  out  of  favour  with  some  people. 

♦Mr.  Ford^  on  the  same  side. — The  College  of  Physicians  y. 
Dr.  West{k),  H.  2  G.l;  action  for  practising  sans  licence; 
motion  to  inspect  the  pubUc  books  of  the  college;  denied,  be- 
cause the  defendant  is  a  stranger  to  the  college.  Co j?  and 
Copping,  5  Mod.  395  ( /) ;  dispute  about  the  glebe :  Court  would 
not  grant  rule  to  inspect  the  churchwardens  books;  because  it 
was  a  private  dispute.  There  is  no  reason  to  grant  this  inspeo* 
tion,  because  the  Vice-Chancellor  is  a  justice.  Is  it  because 
he  is  Vice-Chancellor?  Why?.  Not  on  account  of  his  supposed 
visitatorial  power;  for  in  Dr.  Walker's  Case(»i),  the  Court 
quashed  a  rule  because  they  would  not  take  upon  themselves 
to  act  the  part  of  visitors.  The  Court  will  not  assist  visitors, 
but  only  m  support  of  their  visitatorial  authority.  The  visita- 
torial authority  is  not  now  in  question;  the  Vice-Chancellor  is 
Erosecuted  for  a  supposed  ofience  at  common  law.  If  a  witness 
as  a  question  put  to  him  that  may  affect  himself,  the  Court 
will  not  obUge  him  to  answer  it(n).  Qu.  and  Mead,  2  Lord 
Raym.  927;  defendant  was  an  attorney,  and  with  others  incor- 
porated by  act  of  ParUament  as  surveyors  of  highways,  &c. 
Action  against  him,  for  not  taking  the  oaths  to  qualify.  Motion 


{k)  Reported  as  Crewe  qui  tarn  v.  Saun- 
ders, 2  Stra.  1005. 

(t)  See  also  Abery  v.  Dickenton,  Say. 
R.  250. 

(Ar)  Gilb.  Rep.  B.  R.  134. 

(0  1  Ld.  Raym.  337.  S.  C, 

(m)  Ca.  temp.  Hard.  212. 

(n)  A  ivitness  is  not  compellable  to  an- 
swer a  question,  the  answering  of  which 
may  expose  him  to  penalties,  punishment, 
or  a  criminal  charge;  Sir  /.  Freind's  Ca. 
4  Harg.  Sl  Tr.  605-6 ;  Ld.  Maccle^ld^e 
Case,  6  St.  Tr.  649  ;  IL  v.  Ld.  G,  Gordon, 
2  Doug.  593;  Paxton  v.  Douglas,  16  Yes. 
Jun.  239 ;  Cotes  v.  Hardaere,  3  Taunt  424; 
Moloney  v.  Bartley,  3  Camp.  210;  or  that 


may  shew  his  own  infamy,  or  tend  to  de- 
grade his  character;  Cookers  Ca.  4  St^  Tr. 
748,  ISalk.  153;  /Z.  v.Zeu;^,  4Esp.825; 
Macbride  v.  Macbride,  Id.  242 ;  Dodd  v. 
Norris,  3  Camp.  519;  R,  v,  St.  Mary's, 
Nottingham,  13  East,  57,  n.  (a)  :  but  see 
R,  V.  Edwards,  4  T.  R.  440,  and  also 
Harris  v.  Tippet,  2  Camp.  637 ;  R,  ▼.  Wai- 
son,  2  Stark.  R.  149 — or  that  might  sub- 
ject him  to  a  forfeiture  of  hia  estate; 
1  PhiUips'  Et.  278  (ed.  1822).  But  by 
46  G.  3,  c.  87,  he  cannot  refuse  to  answer 
a  question,  the  answering  of  which  may 
tend  to  establish,  that  he  owes  a  debt,  or 
is  subject  to  a  civil  suit. 
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to  inspect  the  corporation  books;  but  denied,  because  they     theKino 
would  not  force  a  man  to  produce  evidence  against  himseli.  «• 

K.  and  Lee,  M.  17  G.  2;  information  against  defendant  as  P^  ^^^^^, 
overseer,  for  making  rate  without  churchwardens.  Rule  ob« 
tained  by  surprise,  to  inspect  papers:  not  obeyed.  Motion 
against  Lee  for  an  attachment.  Lee,  C.  J.,  cited  Bradshaw 
and  Philips  f  Court  refused  to  grant  attachment,  enlarged  the 
rule,  and  it  was  dropped.  The  K.  and  Burkins  only  shews 
the  tenderness  which  the  Court  always  shews  for  persons  imder 
prosecution,  and  was  to  let  him  know  his  accusers.  If  the  pre- 
sent defendant  has  evidence  in  his  custody,  and  refuses  to  obey 
the  rule,  an  attachment  must  issue;  which  would  be  as  strange, 
as  to  grant  one  against  a  man,  for  not  confessing  his  crime. 

Mr.  Evans  on  the  same  side. — *Had  this  been  an  informa-  [  *48  ] 
tion  for  exercising  the  ofHce  of  Vice-chancellor,  motion  might 
have  been  regular.  In  ecclesiastical  jurisdictions,  they  used  to 
compel  a  man  to  furnish  evidence  against  himself:  but  by  stat. 
Car.  2y  oaths  ex  officio  are  taken  away.  On  indictment  for 
coining,  the  Attorney  might  as  well  move,  to  have  a  prisoner 
discover  all  lus  correspondence.  'Tis  true,  the  crimes  are  less, 
and  the  punishment  less;  but  the  barrier  of  Uberty  is  the  same. 
If  this  rule  be  granted,  the  Court  of  K.  B.  would  be  no  longer 
a  court  of  justice,  but  an  aid  to  an  inquisition  of  state.  This  is 
an  information  ex  officio,  and  all  legal  stops  should  be  put  to 
such  informations.  This  Court  sits  to  hear,  not  to  furnish 
evidence. 

Mr.  Morton,  on  the  same  side  would  not  repeat. 

Ryder,  Attorney-General,  in  support  of  the  nde.  This  pro- 
secution is  out  of  favour  to  the  University;  to  keep  up  a  spirit 
of  religion  and  loyalty  there.  Hard,  that  the  University  should 
interest  themselves,  to  vindicate  a  member  of  their  body  that  is 
under  prosecution.  If  the  prosecution  be  just,  or  imjust,  it 
cannot  nurt  the  University.  Motion  relates  only  to  the  public 
records,  not  to  MSS.  letters,  &c.  therefore  cannot  be  so  pre- 
judicial as  is  represented.  The  intent  is  to  see  the  statutes  of 
the  University,  to  which  the  motion  shall  be  confined.  The  in- 
formation is  for  not  taking  depositions  against  an  enormous 
crime,  as  Vice-chancellor  and  as  justice  of  the  peace:  and 
these  statutes  direct  the  conduct  of  the  Vice-Chancellor.  The 
Court  grants  motions  of  course  to  inspect  public  books.  It  is 
as  reasonable  that  pubUc  records  should  be  produced  for  public 
justice,  as  private  papers  for  private  justice.  It  is  not  desired 
that  the  Vice-Chancellor  but  the  public  officer  should  produce 
them:  should  he  prove  to  be  the  pubUc  officer,  that  is  no  reason 
against  the  motion;  for  it  does  not  respect  him  as  *  defendant,  [  4f3  J 
but  as  public  officer.  The  public  is  interested  in  the  University 
statutes.  We  do  not  apply  on  behalf  of  the  King  as  visitor,  but 
as  guardian  of  the  public  peace.  In  K,  and  Burkins ^  there  was 
a  rule  of  this  kind  made  in  a  penal  prosecution;  a  rule  on  a 
public  officer,  keeping  a  pubhc  record,  for  an  inspection  in  a 
criminal  prosecution.    Informations  in  nature  of  quo  warranto 
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The  Kimo      are  public  and  criminal  suits  (o).     There,  rules  of  thb  sort  are 
*  frequent.    The  case  of  Bradshaw  and  Philips  was  not  of  a 

B.  RHBLL.  p^j^^  nature.  K,  and  Blackburn;  post-ofBce  books  are  not 
public,  but  the  King's  private  books.  Benson  and  Cole;  same 
answer.  As  to  the  case  of  College  of  Physicians^  that  was  the 
case  of  plaintiffs,  and  the  Court  will  not  compel  the  plaintiff*  to 
produce  evidence  against  himself  (p).  In  the  Qu.  and  Mead, 
the  books  were  of  a  private  nature,  and  it  appeared  that  the 
defendant  was  the  person  who  kept  the  books.  In  the  K.  and 
LeCf  it  was  plain,  that  the  defendant  was  himself  the  person 
against  whom  the  motion  was  made.  Not  so  here;  the  Vice- 
chancellor  is  not  the  person  on  whom  the  rule  is  to  be  made. 

[Hereupon  Mr.  Henley^  suggested,  that  the  Vice-chancellor 
had  the  custody  of  the  ori^al  statutes.] 

Sir  John  Strange  for  the  Crown. — Affidavits  are  not  usual 
in  such  cases.  In  the  case  of  the  Skinners'  Company,  the  Clerk 
refused  to  grant  inspection,  and  an  attachment  was  granted ; 
but  it  was  argued,  whether  the  papers  required  were  proper  to 
be  seen,  and  the  Court  held  that  they  were.  So  here,  if  any 
thing  improper  be  demanded,  the  inspection  may  be  refused. 
Strange,  that  the  University  should  conceal  their  statutes; 
since  they  are  of  so.  pubUc  a  nature,  that  all  the  youth  there 
entered,  take  oaths  to  observe  them,  and  yet  they  are  secreted 
from  them.  The  Crown  is  the  founder  and  lawgiver  of  the 
University,  and  as  such  has  a  right  to  inspect  those  laws. 

[Lee,  C.  J. — I  apprehend  this  case  is  argued  to  differ  from 
L        ^     J  all  others  (as  Qui  tarn  actions,  &c.)  because  in  those  *the  party 

applying  is  a  stranger;  but  that  in  the  present  case  the  King 
is  no  stranger,  because  he  is  the  founder.  But  how  does  that 
appear?  Another  question;  Is  there  any  instance  of  an  informa- 
tion against  an  officer  of  a  corporation  for  breach  of  by-laws, 
and  a  rule  granted  to  inspect  those  by-laws  ?] 

Murray,  Solicitor-General  for  the  Crown. — Four  necessary 
requisites  for  inspections  of  this  kind.  First,  That  they  be 
public  books.  Second,  That  the  party  applying  has  an  interest 
in  them.  Third,  That  they  be  material  in  a  suit  in  this  Court. 
Fourth,  That  the  person  in  possession  be  forced  to  discover 
nothing  to  charge  himself  criminally. — First,  These  are  of  a 
public  nature,  given  by  the  King,  and  open  to  all  members  of 
the  University.  The  very  youngest  have  a  copy  given  them 
at  their  matriculation.  Second,  The  King  has  an  interest ;  he 
gave  them,  and  has  an  interest  in  seeing  them  obeyed;  and 
may  enforce  that  obedience  two  ways ;  as  visitor,  and  as  King, 
where  an  offence  at  common  law  is  mixed  with  the  breach  of 
them.  Third,  There  is  a  suit  in  this  Court,  and  the  statutes 
may  be  material ;  and,  if  it  is  suggested  that  they  will  be  so, 
the  Court  will  grant  the  rule.     Fourth,  The  objection  is,  that 

(o)  See,  ante,  p.  34,  n.  (k).  fused  a  motion  for  the  defendant,  tenant 

(p)  Not  even  since  46  G.  3,  c  37,  m*  of  a  Dean  and  Chapter,  to  inspect  their 

pro,  n.  (n).     See  R,  t.  Wobuntf  10  East,  books,  because  they  were  of  a  private 

395.    See  also  Ord,  dem.  Dr,  Lynch  v.  right,  and  contained  the  plaintiflf's  eri* 

Siubbtf  Andr.  247,  where  the  Court  re-  dence. 
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in  criminal  suits  no  one  is  bound  to  furnish  evidence  against      the  Kimq 
himself.     Agreed,  but  a  distinction  may  be  made.     When  a  v* 

man  is  a  magistrate,  and  as  such  has  books  in  his  custody;  P^*  Purnell. 
his  having  the  office  shall  not  secrete  those  books,  which  an- 
other Vice-Chancellor  must  have  produced.      Besides,   the 
statutes  are  not  in  the  Vice-Chancellor's  custody  only,  but  also 
in  the  hands  of  the  Cuslos  Archivorum. 

Sir  R,  Lloyd,  on  the  same  side. — ^The  University  is  not 
accused;  the  University  may  therefore  very  safely  produce 
their  books.  The  King  is  as  much  related  to  the  corporation 
of  the  University  of  Oxford,  as  to  that  of  the  city  of  York, 
and  no  more  a  stranger  to  one  than  the  other.  It  is  to  be 
hoped,  that  the  King  is  no  stranger  to  either  University.  If 
a  man  were  to  be  indicted  for  buminff  the  records  of  a  corpo- 
ration; no  doubt  but  such  a  rule  woidd  then  be  granted,  ♦and  [  *45  ] 
why  not  now?  Per  Lee,  C.  J. — This  is  quite  a  new  case.  There 
is  no  precedent  to  warrant  it,  I  therefore  chuse  to  consider 
of  it. 

Afterwards,  Lee  C.  J.,  delivered  the  opinion  of  the  Court. 
This  rule  has  been  much  narrowed,  since  it  was  first  moved  by 
Mr.  Attorney.  But  still  we  are  all  of  opinion,  that  we  cannot, 
consistently  with  the  rules  of  this  Court,  make  such  a  rule. 
We  ground  ourselves  on  what  has  been  done  in  similar  cases, 
though  none  so  strong  as  this.  No  case  has  been  cited  to  sup- 
port this  appHcation,  but  the  K,  and  Burkin,  which  is  not  ap- 
posite. The  clerk  of  the  peace  ought  ex  officio  to  have  given 
a  copy  of  the  indictment,  and  the  Court  would  have  granted  a 
rule  on  him  to  do  it.  The  cases  which  we  apprehend  to  be 
close  to  this  are,  1st.  Qu.  and  Mead,  2  Ann.  Ld.  Raym.  927. 
The  reasons  for  denying  the  motion  were,  beca\ise,  1.  The 
books  were  of  a  private  nature.  2.  Grranting  such  rule  would 
be  to  make  a  man  produce  evidence  against  himself,-  in  a  crimi- 
nal prosecution.  The  second  case  is  the  K.  and  Cornelius  and 
Others,  Justices  of  Ipswich  (j),  T.  17  &  18  Geo.  2,  an  in- 
formation for  exacting  money  from  persons  for  licensing  ale- 
houses: A  motion  to  inspect  the  corporation-books;  cause  was 
shewn  against  it  by  Sir  J.  Strange  and  Sir  R.  Lloyd.  The 
Court  on  consideration  were  of  opinion,  that  the  rule  could  not 
be  granted;  as  it  was  in  a  criminal  proceeding,  and  it  tended 
to  make  the  defendants  furnish  evidence  against  themselves. 
These  cases  are  very  similar,  only  the  present  is  rather  stronger ; 
because  the  information  here  is  for  a  breach  of  and  crime  against 
the  laws  of  the  land,  and  this  is  an  application  to  search  books, 
which  relate  to  the  defendant's  behaviour,  as  a  member  of  a 
particular  corporation.  This  case  diflTers  much  from  informa- 
tions in  nature  of  Quo  Warranto;  because  these  concern  fran- 
chises, whereof  the  corporation  books  are  the  proper  and  only 
evidence,  and  they  concern  the  Crown  and  the  defendants 
equally.  We  know  no  instance,  wherein  thb  Court  has  granted 
a  rule  to  inspect  books  in  a  criminal  prosecution  nakedly  con- 
sidered. 

{q)  %  Stra^  1210. 
¥OL.  I.  D 
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Tub  Kino 


The  rule  was  discharged  per  toiam  Curicsm{r). 
»•  ^N.  B.  As  the  University  statute  book  really  contains  no- 

R.     RNELL.    ^^    which  could  aJSect  the  merits  of  this  case  in  any  ♦  degree; 
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]  and  as  (if  it  had)  printed  copies  of  it  are  very  numerous  and 
easy  to  be  met  with;  and  uie  Custos  ArcMvorum^  in  whose 
keeping  the  original  is,  might  have  been  compelled  to  have 
attended  with  it  at  the  trial :  this  extraordinary  motion  seemed 
only  to  have  been  intended,  as  an  excuse  for  dropping  a  prose- 
cution, which  could  not  be  maintained:  and  it  was  accordingly 
dropped  immediately  after,  having  cost  the  defendant  to  the 
amount  of  several  hundred  pounds*" 

(r)  S.  P.  iL  V.  Wortenham,  1  Ld.  Raym.      Mmi^ield;  May  v.  Gwytme,  4  B.  &  A. 
705 ;  Roe  v.  Harvey,  4  Burr.  2489,  perlA.      301 ;  £.  v.  Heydou,  poet,  351. 


TRINITY  TERM,— 23  Geo.  II.  1740.— K.  B. 


Information 


Darell  V.  Bridge,  or  The  King  v.  Bridge. 

JMLOTION  for  an  information  in  nature  of  quo  warranto  (a) 
£^u^^^'  against  Bridge^  for  holding  a  court  leet  at  Sittercamp  in  Cam- 
court  leet,  after  bridgeshire.  In  14  Jac.  1,  the  Crown  granted  to  Richard 
long  difoier,  Miller  and  his  heirs  and  assigns,  the  privilege  of  holding  courts 
a  tide"foMn^e*  leet.  No  mesne  conveyances  appeared  till  1702,  when,  and  in 
original  grant     1708,  1719,  and  1721  there  were  conveyances  of  the  manor 

toith  all  courts  thereunto  belonging ,  to  those  under  whom  the 
[     ♦  47      ]  defendant  claims.     In  the  *  deed  of  conveyance  to  him  A.  D, 

1739,  courts  leet  are  expressly  conveyed.  In  1740  he  held  a 
court  leet,  the  first  within  the  memory  of  any  one  living,  though 
courts  baron  had  been  frequently  held.  This  was  moved  by 
Serjeants  PHme  and  Poole,  who  argued,  that  the  defendant 
could  not  deduce  any  title  under  the  original  grant;  or,  if  he 
could,  yet  that  non-user  was  a  disclaimer  and  forfeiture  of  such 
a  franchise.  Sir  John  Strange  and  Mr.  Ford,  on  the  other 
side  argued,  that  possession  of  the  grant,  together  with  the 
land,  was  an  evidence  of  right,  and  that  it  would  be  of  very 
pernicious  consequence,  to  grant  these  informations,  whenever 
a  lord  could  not  deduce  a  title  by  mesne  conveyances.  But 
per  Cur\  As  there  appears  no  exercise  of  this  grant  till  1740, 
there  is  strong  suspicion  of  some  defect  in  title;  and  therefore 
it  must  go  to  be  tried  by  a  jury  (6). 

Rule  for  information  made  absolute. 


(a)  As  to  granting  Quo  Warranto  infor- 
mations, see  R,  V.  Marsden,  pott,  579 ;  R, 
V.  Dawei,  post^  634. 

(b)  A  Quo  Warranto  lies  for  holding  a 
court  baron ;  R*  v.  Stanton,  Cro.  Jac.  259 : 
So  lor  exercising  the  office  of  steward  of  a 
court  leet,  R.  v.  Hulston,  1  Stra.  621 ;  R, 
V.  Bingham,  2  East  308  :  but  not  for  hold- 
ing a  court  leet  in  a  manor  within  a  hun* 


dred;  inasmuch  as  there  a  private  right 
only  is  in  question,  and  the  lord  of  the 
hundred  might  bring  an  action  against  any 
person  attending  the  manor  court,  for  not 
attending  the  hundred  court ;  R.  v.  Cam, 
Andr.  14,  cited  3  Burr.  1822.  The  fran- 
chise of  holding  a  court  leet  may  be  for-, 
felted  by  neglecting  to  hold  a  court,  when 
it  ought  to  be  holden ;  at  least  if  such  ne- 
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gleets  be  oAen  repeated  and  without  a     288;   R,  v.   Steward  of  Ha»erhg  AtU        Darell 
reasonable  excuse;  2  Hawk  P.  C.  c  11,      Bower t  5  B.  &  A.  691.  9. 

s.  5:  see  also  TottertalVs  Ca.,  W.  Jon.  Bridge. 


The  King  v.  The  Inhabitants  of  Wigan, 
JM.OTION  for  an  information  against  twenty-five  persons  for  a  rising  to  quell 

a  riot.  A  treasonable 

It  was  sworn,  that  there  was  a  hunting-match  at  Newton  in  "nd  noln^lia- 
Lancashire,  at  which  many  gentlemen  were  present.     On  the  tion  to  be  grant- 
second  day,  one  witness  deposed,  that  some  of  these  gentlemen  ^  ft»  P^tty  ir- 
proclaimed  the  Pretender  and  Prince  Charles,  and  invited  the  J^»ari«i«in«« 
people  to  list  in  their  service.   Of  this  the  men  of  Wigan  being      "*' 
informed,  and  that  some  of  their  friends  were  in  custody,  they 
rose  in  a  body  by  beat  of  drum,  in  order  to  release  their  friends, 
and  quelled  the  disturbances  at  Newton:  That  they  went  thi- 
ther, and  committed  several  unwarrantable  acts  upon  the  road, 
and  broke  open  and  rifled  the  house  where  they  supposed  their 
friends  were  confined,  though  they  found  none  there. 

Lee,  C.  J. — ^This  Court  will  not  grant  the  information. 
Here  were  gross  disturbances  at  Newton:  A  levying,  or  a  ten- 
dency to  levy  war.  It  is  clear,  that  in  such  a  case  every  sub- 
ject is  to  be  considered  as  an  oflicer,  though  a  private  man. 
The  greater  the  distance,  the  greater  the  merit.  People  rising 
in  this  manner,  with  a  view  to  support  the  government,  are  *  not  [  *  48  ] 
to  be  blamed.  It  appears,  they  rose  with  this  view.  If  some 
irregular  acts  may  nave  been  committed  in  such  a  case,  there 
is  no  reason  why  this  Court  should  interpose.  Let  them  take 
the  common  remedy.  Wright,  J. — Kelynge  76,  Poph.  121  (c), 
it  was  resolved  by  all  the  Judges,  39  Eliz.  that  any  subjects 
may  arm  themselves,  to  quell  riots,  rebellions,  82^0.;  but  the 
most  prudent  way  is  to  apply  to  a  mamstrate.  Every  subject 
is  bound  by  his  allegiance,  to  do  as  tnese  people  have  done. 
Little  trifling  circumstances  are  not  to  be  regarded  in  such 
cases. 

Leb,  C.  J. — Hale,  2  H.  P.  C.  62,  cites  a  sentence  from  Brac- 
ton^  to  confirm  the  case  in  Kelynge. 

Rule  discharged  with  costs,  ^^  tot  Cur*{d), 

(c)  2  Bos.  &  Pul.  264,  n  (a).  S.  C  re-     see,  and  1  Hawk.  P.  C.  c.  65,  s.  II. 
ferred  to  in  Handcock  ▼.  Baker,  lb.  which  (rf)  See  R.  v.  Spriggmt,  ante,  p.  2. 


Poitier  V.  Croza. 

Action  by  the  plamtifl^,  who  was  a  dancer,  against  the  de-  No  pri?Hege  to 
fendant,  who  was  master  of  the  Opera  House,  for  his  salary.  JJ];^^^°(jJjJJ^ 
The  defendant  wias  retained  by  the  Sardinian  envoy,  as  his  i^nd^n^M 
master  of  the  horse.     The  motion  on  the  part  of  the  defend-  and 
ant  was,  to  oblige  the  plaintiff  to  accept  common  bail.     Sir 
Richard  Lloyd  diewed  cause,  and  insisted,  that  the  envoy  not 
having  had  an  audience  of  die  Kmg  at  the  time  of  suing  out 
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the  writ,  was  not  to  be  considered  as  one  in  a  public  character; 
and  that  the  defendant  was  not  a  domestic  servant^  nor  was 
retained  at  all  at  the  time  of  suing  out  the  writ.  Sir  John 
Strange,  and  Mr.  Hume  Campbelly  m  support  of  the  rule,  cited 
Whitmore  v.  Alvarez  (a),  M.  4  Geo.  2,  to  shew,  that  the  de- 
fendant was  within  the  statute,  that  case  being  of  an  English 
secretary,  who  did  not  lodge  in  the  house;  but  it  was  ruled, 
that  he  was  within  the  exception  of  the  law.  Per  Cur\  Lee, 
C.  J. — In  Martin  and  GurdoHf  temp.  Lord  Hardwicke,  it  was 
held,  that  swearing  a  person  to  be  a  domestic  or  menial  ser- 
vant, without  specifying  his  employment,  was  not  sufficient  to 
discharge  him.  In  the  present  affair,  it  is  only  sworn  that  he 
is  master  of  the  horse,  and  neither  a  domestic  nor  a  menial 
servant.  I  remember  a  person  swore,  he  was  master  of  the 
horse  and  clerk  of  the  kitchen  to  an  ambassador;  and  it  appear- 
ed the  ambassador  had  no  horse,  and  only  part  of  a  kitcnen. 
[♦49]  ♦Wright,  J.— In  BritweU and  CaroUna{b\  M.  17  Geo.  «, 
a  person  swore  himself  interpreter  to  an  ambassador,  and  was 
not  discharged. 

Foster,  J. — I  remember  a  case  where  a  person  swore  he 
was  gardener  to  a  pufaUc  minister,  who  had  no  garden;  and  a 
clergyman  who  swore  he  was  chaplain  to  the  Morocco  ambas- 
sador: Neither  allowed.  i>  i    j*    i.        j  /  \ 

Kule  discharged  (c). 


(a)  Fits.  SOO;  Evantv.  Hicks,  2  Stra. 
797,  2  Ld.  Raym.  1524. 

(b)  I  Wils.  7S,  reported  as  Malaehi  Ca- 
voUno*^  Case. 

(c)  See  7  Ann.  c.  12  (past,  471),  pass- 
ed for  tlie  protection  of  ambassadors,  and 
their  domestic  servants.  The  defendant 
most  be  a  bond  Jide  senrant  at  the  tifne ; 
Seaeomh  v.  Bowlney,  1  Wils.  20 ;  Masters 
T.  Manby,  1  Burr.  401 ;  Fontainier  v. 
Hey  I,  3  Burr.  1731;  Heathfield  v.  Ckil- 
torn,  4  «Burr.  2015;  DelvaUe  v.  Plomer, 
3  Camp.  47 ;  a  secretary,  Triquetv,  Bath, 
wtst,  471 ;  Hopkhu  v.  De  Roebeck,  3  T.  R. 
79;  but  not  a  trader,  or  one  subject  to  the 
bankrupt  laws,  by  s.  5  of  that  statute.  It 
extends  as  well  to  natives  as  to  foreigners. 


and  to  servants  lying  in  the  home  at  oot 
of  the  house;  but  not  to  screen  a  pertoo, 
who  is  not  a  bond  fide  servant ;  Lo€^cw9ei 
V.  Dr.  Coysgame,  3  Burr.  1676 ;  Dttrling 
V.  Atkins,  3  Wils.  33.  See  Com.  Dig. 
Ambassador,  (B),  and  the  judgment  of 
Lord  Ellenborough  in  Vweash  v.  Better, 
3  M.  &  S.  284,  in  which  case  it  was  held, 
that  a  London  merchant,  acting  as  consul 
to  a  foreign  prince  b  not  privileged.  So  the 
chorister  in  the  chapel  of  an  ambassador,  a 
British  bom  subject  residing  in  a  house  of 
his  own,  part  of  which  he  lets  in  lodgings, 
being  also  a  performer  at  the  Opera,  is 
liable  to  a  distress  for  poor-rates;  No- 
vello  V.  Toogood,  1  B.  &  C.  554,  2  Dow.  & 
Ry.  833. 


MICH.  TERM,— 23  Geo.  II.  1740.— K.  B. 


Kinchin  r.  Knight. 

S.  a  I  Wils.  253  (a). 

S^SdSi  "*^  Trespass  for  rooting  up  Ws  soa  by  turning  hogs  upon  his 
against  anodier,  land.  ^  Defendant  pleads  a  right  of  common  for  hogs  by  pre- 
where  both  ire    scription.     Plaintiu  replies,  by  allowing  the  right;  but  quali- 

contbtant 

(a)  See  also  a  true  state  of  this  case  in  2  Wils.  101* 


MICH«  TBRM,  i3  QBO.  II.  K.  B.  .  40- 

fies  it  by  insisting,  that  by  another  custom  the  swine  ought  to      Kincbin 
be  rung.    To  this  the  defendant  demurs,  and  it  was  argued,      kn*'  t 
that  the  replication  was  bad,  because  two  contrary  customs  ' 

can*t  be  pleaded,  but  the  first  custom  must  be  traversed. 


*Butj9tfr  Cur. — One  custom  or  prescription  may  be  pleaded  [ 
against  another,  where  both  may  stand  together.  And  these 
two  customs  may  certainly  stand  together,  being  consistent  with 
each  other;  the  one  beiiig  only  a  regulation  ot  the  other  (a). 

Judgment  for  the  plaintiff. 


(a)  This  case  is  recognised  in  Brook  ▼. 
Wiileti,  2  H.  Bla.  224,  and  Parkin  t. 
RadeUffe,  1  Bos.  &  P.  282.  See  also 
Bland  v.  MoteUy,  cited  9  Rep.  58  a; 
Spooner  ▼.  Day,  Cro.  Car.  432 ;  Murga- 
troid  V.  Law,  Caidu  117  r  Bac.  Abr.  Cm- 
tam  (H) ;  BuIL  N.  P.  59.  Whenever  any 
material  fact  is  alleged  in  any  pleading, 
which  will,  upon  issue  joined,  decide  the 
cause  one  way  or  other,   if  the  adverse 


party  plead  a  matter  inconsistent  with, 
and  contrary  to  such  allegation,  he  most 
traverse  it  But  where  a  material  point, 
alleged  by  one  party,  is  fully  confessed 
and  avoided,  that  is,  where  the  other  party 
sets  up  a  matter  consistent  with  such  allega- 
tion, but  which,  if  true,  b  an  answer  to  it, 
there  he  cannot  also  traverse  it  Seijeant 
Williams's  note  to  Bennett  v.  Fiikint,  1 
Wms.  Saund.  22,  n.  (2). 
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Wooden  v.  Boyntun. 

Plaintiff  had  demanded  a  plea  at  eight  o'clock  at  night,  Irregularity  by 
the  rules  for  pleading  being  then  out.  Defendant  put  in  aplea  at  winprf««« 
seven  the  next  night,  but  at  six  the  plaintiff  had  signed  judg- 
ment; which  being  within  twenty-four  hours,  the  Court  set 
aside  the  judgment,  on  the  authority  of  Henley  Bxid  Brandy 
Trin.  23  Geo.  2,  being  the  same  point  (6). 


(b)  This  was  in  K.  B.  Dyehe  v.  Bur^ 
goyne,  1  T.  R.  454;  Bowie*  v.  Edwards, 
4  T.  R.  118,  occ.  Defendant  has  twenty- 
four  hours  after  demand,  exclusive  of  Sun- 
day ;  Solomons  v.  Freeman,  4  T.  R.  557. 


In  C  P.  the  defendant  has  in  all  cases  till 
the  opening  of  the  oflice  in  the  afternoon 
of  the  following  day  to  plead;  Gas.  Pr..  C. 
P.  18,  54. 


The  King  r.  Ingram* 

JHOTION  for  a  mandamus,  to  deliver  up  books  and  papers,  be-  MandamMs  to 
longing  to  the  borough  of  Droitwich.     Mr.  Bathurst  shewed  ^*^|^^^^" 
for  cause,  that  Ingram  was  executor  of  Mr.  Wilmington,  who  ^^  ^^ 
had  laid  out  several  sums  for  the  borough,  and  never  been  re- 

Eaid;  and  that  he  kept  these  as  a  security  for  such  repayment. 
»ut  the  Court  said,  that  as  he  confessed  having  public  books 
in  his  custody,  a  mandamus  must  go;  and  if  he  had  any  just 
cause  for  keeping  them,  he  might  set  it  out  in  the  return.  The 
mandamus  granted  (c). 


(e)  R.  ▼.  midman,  2  Stra.  879;  Bo-      Hngham,   1  Sid.  31 ;  B.  v.  dapkm,  I 
rough  of  Cedne,  Id.  948;  Sheriff  of  Not--     Wils.  305. 
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HILARY  TERM,— 28  Geo.  II.  1740.— K.  B- 


Brewster  v.  Capper. 

&  a  1  Wilt.  861. 

AfiMOMerpietd-  DEFENDANT  pleaded  a  miBnomer  in  abatement  after  an  im- 
imwSuicr^  parlance  (^0;  but  it  appeared  on  the  record  to  be  thus  entered, 
mptnance.        ^^  ^^^  ^^  ^^  ^j^^  ^^  arrested  by  the  name  of  A.  C.  comes,** 

&c.  which  the  Court  held  tantamount  to  a  special  imparlance, 
on  the  authority  of  Keilw.  93  b  (6). 

Judgment  for  the  defendant* 


(a)  It  tppetn  from  1  WDi.  that  the 
plaintiiP  demurred :  he  might  have  dgned 
judgment ;  have  applied  to  the  Court  hy 
motion  to  set  aside  the  plea;  or  liave  re- 
plied the  imparlance  by  way  of  estoppel ; 

Tidd's  Prac  475  (Ed.  1821) See  Lhyd 

T.  irUKoau,  S  M.  &  S.  484. 

(b)  This  case  has  been  overruled  in 
Doughtff  V.  Latcelles,  4  T.  R.  520 :  per 
Curiam,  sudi  a  plea  can  only  be  received 


after  a  special  imparlance,  which  should 
be  stated  on  the  record.  As  to  Impar- 
lances, see  Orant  v.  Lord  Sbndiet,  po$i, 
1094,  Melhr  v.  Walker,  2  Wms.  Saund. 
1  e,  n.  (2).  In  K.  B.  a  special  impar- 
lance b  only  granted  by  leave  of  the  C^nurt, 
obtained  by  a  side-bar  rule :  in  0.  P.  it  is 
granted  as  a  matter  of  course  by  the  pr»- 
thonotary  within  the  firrt  ibur  days  of  the 
Term  subsequent  to  that  of  the  dedaratioo. 
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EASTER  TERM,— 23  Geo.  IL  1750.— K.  B. 


The  King  r.  The  Bishop  of  Ely. 

S,  C,  1  Wils.  266. 

Court  will  not     MoTION  in  Michaebnas  Term  last,  for  a  mandamus  to  the 
Sa  to*a*«isitor,  ^ishop  as  Visitor  of  Trinity  College,  Cambridge,  to  proceed  on 
ifhisautiiority'  an  appeal  brought  by  Dr.  Vernon,  against  Dr.  Walker  the 
be  dubious.        Vice-Master  of  the  College,  for  removing  him  from  his  fellow- 
ship, in  the  absence  of  the  Master;  and  also  on  a  complaint 
brought  by  the  said  Dr.  Vernon,  of  divers  enormities  commit- 
ted in  the  said  College.     It  was  sworn  that  the  Bishop  refused 
to  intermeddle,  unless  compelled  thereto  by  law. 

Dr.  Vernon  was  one  of  the  eight  senior  fellows  of  Trinity 
College,  the  statutes  whereof  direct  all  livings  to  be  given,  se- 
niori  secundum  gradus,  sive  prcescns  sit  sive  absens^  qui  nan 
habet  cdiud  sacerdotium  sive  ecclesiasticam  promotionem  ;  nisi 
prius  deponere  voluerit,  aui  nisi  ex  aliqud  gravissimd  causd  per 
magistrum  et  socios  approbandd.  Concionatores  are  allowed 
to  hold  any  living  of  30/.  per  annum,  but  not  two  cujuscunque 
summ<B;  which  bv  a  subseauent  explanation  (which  the  sta- 
tutes, cap.  42,  allow  the  fellows  to  make)  the  College  has  de- 
clared, shall  be  understood  of  the  valuation  in  the  King's  books. 
Dr.  Vernon  was  rector  of  Bloomsbury,  worth  150/.  per  annum, 
but  not  rated  in  the  King's  books;  and  the  sinecure  of  Onwell 
in  the  gift  of  the  College  becoming  vacant,  he  demanded  the 
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Presentation,  and  was  presented  (as  he  swears)  unconditionally,      tue  Kmo 
^he  other  feUows  swear,  he  promised  to  resim  at  the  end  of  »• 

his  year  of  grace ;  at  which  time  however  the  Vice-Master  cut  .  ^P*  ^[  ^^^' . 
out  his  name,  and  he  appealed  to  the  Bishop  as  visitor;  who 
decUned  acting,  it  being  a  titivated  question  ever  since  Bent- 
leffg  Case  (a),  who  was  really  me  ♦  visitor  of  the  College,  the  [  ♦  53  ] 
Kin^  or  the  Bishop.  The  King,  Hen.  8,  was  the  founder; 
but  m  a  body  of  statutes  (of  doubtful  authority)  by  Ed.  6,  it  is 
ordered,  quod  Episeopus  Eliensis  sit  vUUatar* 

RydeVf  Attorney-General,  shewed  cause  for  the  King.     Sir 
Richard  Uoydy  Mr.  Hume  Campbell^  Mr.  Ford,  Mr.  Pont, 
and  Mr.  Eliab  Harvey  for  the  College.     [But  nobody  appear-  A  CoUege  may 
ing  for  the  Bishop,  IVfr.  Henley  insisted,  that  the  rule  must  be  ^°^^P^»y| 
absolute;  which  me  Court  woidd  not  hear  of,  but  said  the  Col-  ^^a  Tiritor. 
lege  had  a  right  to  interpose]. 

It  was  argued,  1.  That  there  was  no  instance  of  a  fnanda- 
muB  finally  granted  to  a  visitor.  Colleges  are  private  societies; 
the  visitor's  jurisdiction  a  private  one.  The  Court  never  inter- 
poses, but  where  visitors  exceed  their  jurisdiction,  and  then  it 
win  grant  a  prohibition.  The  Court  cannot  inquire  into  the 
legality  of  a  visitor's  sentence  (6).  Even  if  a  visitor  exceeds 
his  jurisdiction,  and  advantage  is  not  taken  in  time  by  prohibi- 
tion; the  Court  will  not  grant  a  mandamus;  K.  v.  Bishop  of 
Chester^  T.  21  Geo.  2{c\  To  reject  and  to  determine  an  appeal 
is  the  same  thing.  Retusal  to  interpose  is  a  determination  in 
some  sort  against  the  appellant.  The  Court  was  formerly  not 
so  nice  in  granting  writs  of  mandamus;  but  now  they  will  not 
grant  them,  unless  the  person  to  whom  they  are  directed,  is 
shewn  to  be  the  proper  officer:  otherwise,  will  supersede  them 
though  granted  upon  argiunent;  K.  and  Sir  Joshua  Sharpe^  T. 
13  Geo.  2(rf);  K.  and  City  of  Norwich,  T.  23  Geo.  2{e).  The 
ground  on  which  mandamus's  are  usually  granted,  is  the  con- 
cern which  the  pubHc  is  supposed  to  have  in  the  question:  In 
visitatorial  questions,  the  public  is  not  concerned.  If  visitor  be 
unreasonable.  Holt  said  in  Philips  v.  Bury{f)y  fellows  of  col- 
leges must  take  the  yoke,  as  well  as  the  charity.  Yet  there 
can  be  no  failure  of  justice;  for  the  Chancellor  may  issue  out  a 
commission  here,  as  in  case  of  other  charities.  The  stat.  1  Geo. 
1,  concerning  the  abjuration  oaths,  orders  visitors  to  admit 
others,  into  the  room  of  nonjuring  fellows:  On  their  refiisal, 
the  Court  may  grant  a  mandamus* — Hence,  it  seems  to  have 
been  thought,  that  the  Court  had  no  such  power  over  visitors 
before,  ♦a.  The  Bishop  is  not  visitor.  His  power  is  given  [  ♦54  ] 
by  a  pretended  charter  of  the  Crown,  6  Ed.  6,  signed  indeed 
by  the  King  and  his  Commissioners,  but  no  Great  Seal  appen- 
dant thereto.  And,  except  there  be  strong  proof  of  the  exist- 
ence of  the  seal,  the  Court  will  not  presume  it,  after  so  long 

(a)  Poit,  54,  n.  (A).  R,  v.  Mayor  o(  Norwich,  1  Stra.  55;  and 

{b)  R.  r.  Bishop  of  El^,  5  T.  R.  475,  see  Pees  v.  Mayor  of  Leeds,  Id.  640;  R. 

S.  P.  V.  Mayor  of  Abingdm,  %  Salk.  699 ;  it  ▼. 

(c)  Ante,  2?.  Mayor  of  Hereford,  Id.  701. 

{d)  GUb.  Rep.  B.  R.  255.  (/)  2  T.  R.  358. 
(«)  Qmare,  if  the  case  alluded  to  Ik:  oot 
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acquiescence.  There  is  no  enrolment,  no  docket,  of  these  sta-- 
tutes.  Another  body  was  granted  by  Queen  Elizabeth,  con- 
trary to  these  in  many  respects,  which  takes  no  notice  of  them. 
In  the  annual  commemoration  of  founders  and  benefactors,  no- 
tice is  taken  of  Edw.  6,  for  confirming  hb  father  s  grants,  but 
not  for  giving  statutes.  Queen  Elizabeth  is  taken  notice  of  as 
one,  "  who  gave  us  the  statutes  by  which  we  are  now  govern- 
ed." The  fellows  and  officers  swear  to  observe  Queen  Eliza- 
beth's statutes.  Supposing  them  however  genuine,  they  are 
not  now  in  force,  being  superseded  by  Queen  Elizabeth*s :  In 
which  there  is  a  particular  visitatorial  power  given  to  the  Bishop 
of  Ely,  over  the  master  only,  for  particular  crimes.     Statutes 

S'ven  by  the  Crown  may  be  varied  by  the  Crown  ad  Ubiium(g). 
o  proof,  that  the  Bishop  of  Ely  ever  accepted  the  powers 
given  him  by  King  Edward's  statutes;  but  if  he  did,  a  non- 
user  of  two  hundred  years  will  abrogate  them.  In  Dr.  Bent- 
leys- Case  {h)y  articles  were  exhibited  against  him,  before  the 
Bishop  of  Ely.  The  House  of  Lords,  on  the  appeal,  were  of 
opinion,  that  the  Bishop  had  a  power  over  him,  by  the  statutes 
of  Elizabeth.  Accordingly,  the  Bishop  deprived  him;  but  the 
sentence  could  not  be  put  in  execution,  but  by  the  Vice-Mas- 
ter, who  refused.  Motion  for  a  mandamus  to  the  Vice-Master 
in  B.  R.  and  granted;  but  on  the  return  was  quashed (f).  Then 
a  motion  for  a  mandamus  to  Bishop  of  Ely  (^),  to  deprive  the 
Vice-Master,  as  general  visitor  of  the  College.  The  Bishop 
did  not  think  himself  such.  The  present  book  of  King  Ed- 
ward's statutes  was  then  produced  and  canvassed,  and  the 
Court  refused  the  mandamus.  For  whenever  a  doubt  exists, 
whether  there  be  a  jurisdiction,  the  Court  will  not  grant  a  man- 
damus. The  riffht  may  be  solemnly  tried  in  the  more  usual 
forms  of  law ;  it  has  already  been  decided  in  this  summary  way. 
It  seems,  there  are  holes  in  the  cover  of  the  book,  through 
which  they  suppose  the  strings  or  labels  of  the  great  seal  went: 
Perhaps  only  a  chain  to  hold  it.  One  possibility  to  the  con- 
trary destroys  that  whole  hypothesis.  *The  right  of  the 
Bishop  is  imnatural,  and  contrary  to  the  general  purview  of 
the  common  law,  which  vests  the  right  of  visitation  in  the 
founder  (/);  the  parent  being  most  likely  to  take  care  of  the 


{g)  See  fioitt  84. 

{h)  Articles  having  been  exhibiled  be- 
fore the  Bishop  of  Ely  afcainst  Dr.  Bent- 
Icy,  Master  of  Trinity  College,  for  misde- 
meanors in  office,  and  dilapidation  of  the 
college  revenues,  he  obtained  a  prohibition 
to  the  Bishop,  and  declared  therein :  the 
Bishop  for  a  consultation  avers,  that  he  is 
general  visitor:  the  Doctor  replies,  and  the 
Bbhop  demurs  to  the  replication,  and  judg- 
ment thereon,  that  the  prohibition  shall 
stand ;  Bentley  v.  Episc'  Ellens^  2  Stra. 
912,  Fitzg.  305,  Fort.  298,  1  Barnard. 
B.  R.  192,  388,  451,  2  Id.  9.  A  writ  of 
error  was  brought  thereon  in  D.  P.,  when 
the  judgment  of  B.  R.  was  reversed,  and 
the  Lords  granted  a  consultation  as  to  some 
of  the  articles,   and  a  prohibition  as  to 


others ;  2  Bro.  P.  C.  220  (2nd  ed.),  where 
all  the  proceedings  are  inserted  at  length. 
The  Bishop  proceeded  in  the  appeal  upon 
the  articles  allowed,  and  adjudged  that  the 
Doctor  had  incurred  the  penalty  of  depri- 
vation of  his  office  of  master.  For  the  sub- 
sequent  history  of  this  business  see  the 
Biographia  Britannicaf  vol.  ii.  238  (2Qd 
ed).  Consultation  is  a  writ,  whereby  a 
cause  formerly  removed  by  prohibition 
out  of  the  Ecclesiastical  Court  or  Court 
Christian,  to  the  King's  Court,  is  returned 
thither  again ;  Burn's  Ecc.  Law. 

(i)  Dr.  Walker's  Ca.,  Ca.  temp.  Hardw. 
212,  1  Bum's  Ecc.  Law,  455  (ed.  1809). 

(k)  Andr.  176. 

(/)  See  post,  82  e/  seq. 
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child.     It  is  not  law,  to  say  that  statutes  once  given  to  col-     The  Kino 
leges  cannot  be  altered.     Even  Henry  the  Eighth's  statutes  •• 

(if  any)  might  have  been  revoked.  But  Edward  the  Sixth  is  >  ^'  °  ^^'  ^ 
on  a  footing  very  different.  Any  heir,  either  the  next  or  the 
tenth,  have  the  same  powers;  therefore  one  may  rescind  an- 
other's acts;  Elizabeth  might  revoke  Edward's  statutes.  One 
visitor  may  repeal  another's  injunctions.  By  consent  of  the 
College  and  visitor,  these  statutes  might  therefore  be  rescind- 
ed (m),  and  this  consent  must  be  presumed  from  so  long  ac- 
quiescence (it).  It  may  be  presumed,  that  even  Edward  him- 
self cancelled  them. 

On  the  former  motion,  Probyn,  J.,  declared,  if  it  were  ne- 
cessary to  presume  an  act  of  Parliament,  for  annulling  these 
statutes,  he  would  presume  it.  All  the  Queen's  counsel  in 
Queen  Anne's  time  (Sir  Joseph  JekyU  excepted)  were  of 
opinion,  on  her  reference  to  tnem,  that  these  statutes  were 
invalid. 

In  support  of  the  rule,  Mr.  Henley^  Mr.  Evansy  and  Mr. 
Joddrel  argued, — I.  That  mandamus  will  go  to  a  visitor.  Visit- 
ors have  a  jurisdiction,  are  judges  over  a  large  body,  and  the 
public  is  tnerein  concerned.  Fellows  of  colleges  are  not  de- 
vested of  the  rights  of  justice;  but  the  Court  wDl  control  visit- 
ors, if  they  exceed  their  power,  a  fortiori  if  they  will  not  ex- 
ercise it(o).  If  a  Court  of  Delegates  refuses  an  appeal,  the 
Court  would  grant  a  mandamus;  or  in  any  other  case  of  a  der- 
nier resort  of  justice.  In  Usher* s  Case,  5  Mod.  452,  it  is  not 
determined  that  a  mandamus  will  not  he;  but  the  rule  was  dis- 
charged on  other  reasons.  Reason  why  no  instance  of  a  man^ 
damus  granted;  because  the  clergy  are  not  fond  of  refusing  any 
jurisdiction.  The  Bishop  of  Ely  received  the  appeal,  does  not 
now  appear  by  his  counsel,  and  has  therefore  no  objection  to 
the  jurisdiction.  To  allow  the  Crown  and  the  College  to  inter- 
pose, is  obliquely  giving  them  a  prohibition  before  they  are 
aggrieved;  which  is  contrary  to  the  general  rule.  Whenever 
the  superior  Courts  *are  ousted  of  their  general  jurisdiction  by  [  ♦SB  ] 
any  special  one,  it  is  their  duty  to  see  that  special  jurisdiction 
exercised.  This  rule  will  not  determine  Dr.  Vernon's  right, 
but  only  compel  the  visitor  to  determine  it.  Mandamus  to  re- 
store to  a  fellowship  was  granted  so  early  as  the  reign  of  Edw.  S; 
1  Lev.  ^(/>).  This  Court  must  protect  freeholds;  a  degree  is 
a  freehold,  jBen^/^y'«  Case  (9);  a/oWf org  a  fellowship.  Though 
this  right  is  subject  to  ecclesiastical  jurisdiction,  yet  the  Court 
will  compel  an  exercise  of  that  jurisdiction.  F.  N.  B.  248. 
There  are  many  new  cases  wherein  the  Court  grants  manda- 
muses: therefore,  though  no  precedent  can  be  shewn,  the  Court 
may  properly  do  it,  if  reasonable.     2.  That  the  Bishop  of  Ely 

(n)  Quart  tamen  ;  tee  post,  84.  A.  ▼.  Bp.  Elif,  5  T.  R.  475,  S.  P. 

(»)  As  to  presumption  arising  from  ac-  (p)  Cited  in  Dr.  Widdrington'tCtMe,  in 

quiescence,  see  Daniel  y.  North,  1 1  East,  which,  however,  a  mandamut  was  refused : 

378;    Barker  ▼.  Richardson,   4  B.  &  A.  S,  C.  I  Sid.  71,  1  Keh.234. 

579:   and  as  to  presumptions  generally,  (q)  2  Ld.Kaym,lZZS, arguendo,  Quare 

see  Stark.  Bv.  Part  iv.  1234.  tamen, 

(0)  R,  V.  Bp.  Lincoln,  3  T.  R.  338,  n.  (a); 
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is  the  visitor  of  Trinity  College.  If  there  are  traces  of  a  seal 
on  an  old  deed,  it  is  tantamount  to  a  seal(r^.  -^pply  ^^  ^ 
the  marks  on  Edward  the  Sixth^s  statutes.  If  these  were  never 
authentic,  what  condition  was  the  College  in,  from  the  time  of 
Henry  the  Eighth  to  Queen  Elizabeth?  A  repeal  shall  not  be 
presumed.  In  the  K.  against  Skinners'  Company,  a  recent  case, 
where  there  were  letters  patent  of  K.  Jac.  1,  which  the  corpo- 
ration had  opposed  with  great  vigour,  and  appealed  to  the 
council,  who  ordered  a  revocation;  yet  the  Court  would  not 
presume  a  repeal,  but  ordered  it  to  be  tried.  Queen  Elizabeth 
m  the  preamble  to  her  statutes  recognizes  these;  sanciis^mU 
legibus  ad  pietaiem  et  doctrinam  commendavit:  can  it  be 
doubted,  whether  the  College  ever  accepted  statutes  of  such  a 
character?  In  the  commemoration,  King  Edward  is  said  to 
have  confirmed  his  father's  grants.  But  how?  By  this  book, 
no  otherwise.  The  commemoration-day  is  appointed  by  this 
very  book.  The  College  act  under  it,  and  dispute  it  in  the 
same  breath.  It  may  be  objected,  that  the  Bishop  would  not 
have  accepted  Queen  Elizabeth's  special  appointment,  if  King 
Edward's  general  one  had  been  valid.  But  the  general  power 
of  visitation  is  only  once  in  three  years:  Queen  Elizabeth  there- 
fore removes  a  supposed  difficulty,  by  allowing  the  Bishop  to 
vbitora,  though  yisit  the  Master  as  often  as  he  pleases.  [LeCy  C.  J.,  said,  Vi- 
^^jn^dTDM  liters  (however  restrained  by  statutes)  may  visit  as  often  as 
may  visit  when-  Called  in(«).]  The  visitatorial  power,  when  once  vested,  was 
ever  called  in.  the  right  of  the  See  of  Ely,  and  the  Crown  could  not  repeal  it 
]  The  case  of  Dr.  Bentleyy  *  1 1  Geo.  2,  is  not  similar  to  the  pre- 
sent (^).  That  was  to  grant  a  tnandumus  to  one,  to  oblige  ano- 
ther to  do  an  act,  which  is  contrary  to  the  rule  laid  down  in 
Qii.  and  Mayor  of  Derby  in  Salkeld  (»).  Suppose  there  was  no 
seal  to  Edward's  statutes.  That  will  not  be  necessary  in  the 
appointment  of  visitors.  If  it  be,  the  Court  will  presume  it. 
The  statute  of  frauds  requires  three  witnesses  to  a  will,  who 
must  sign  in  each  other's  presence ;  if  there  be  three,  the  Court 
will  not  expect  it  to  appear  that  they  signed  it  in  each  other's 
presence,  but  will  presume  it(tt).  So  the  Court  will  presume  a 
seal,  if  every  other  requisite  be  there  {w).  Elizabeth's  statutes 
suppose  the  Bishop  to  continue  visitor.  On  the  Master's  mis- 
behaviour, it  directs  the  appeal  to  be,  not  episcopo  Eliensi 
simply,  but  visitatori  episcopo  Eliensi.  If  visitatorial  power  be 
suspended,  it  does  not  devolve  to  the  founder  or  his  heirs;  but 
to  the  Court  of  K.  B.     In  the  case  o{  Manc/wster  College  (x). 


[      ♦S? 


(r)  Where  the  seal  to  a  deed  is  proved 
to  have  been  torn  off  by  accident,  it  will 
be  evidence  to  be  left  to  a  jury,  where  the 
deed  is  only  given  in  evidence  to  prove 
another  issue ;  but  where  the  issue  is  di- 
rectly on  the  deed,  on  won  est  factum,  a 
deed  without  a  seal  would  not  prove  Uie 
issue,  however  tlic  loss  of  the  seal  might  be 
accounted  for;  Bull.  N.  P.  268.  See  6Va/o« 
v.  Ilemon,  2  Show.  28,  2  Lev,  220 ;  Lady 
ArgolVs  Case,  Palm.  403 ;  and  also  Smith 
V.  JFoodward,  14  East,  585. 


(s)  2  T.  R.  348,  ace.  post,  85. 

(t)  R.  V.  Bp.  of  Ely,  Andr.  176. 

(v)  2  Salk.  436. 

(u)  See,  ante,  11,  n.  (k);  post,  455. 

{iv)  So,  where  an  old  indenture  of  ap- 
prenticeship was  lost,  the  Court  presumed 
that  it  had  been  regularly  stamped ;  R.  v. 
Long  Buckby,  7  East,  45 :  see  Stark.  £v. 
Partiv.  1250. 

(j:)  By  the  name  of  i^  v.  Episc.  C/test€r, 
2  Stra.  797. 


gASTBR  TERM,  89  GEO.  II.  K.  B.  57 

the  same  person  happening  to  be  both  warden  and  visitor,  slat.      Tbb  Kinq 
2  Oeo.  2f  was  made  to  enable  the  Crown  to  visit  during  such  J^ 

suspension,  which  shews  the  sense  of  the  Legislature,  when  a  ■  ^'  ^  ^^'^ 
college  is  founded,  the  founder  may  make  what  laws,  or  appoint 
what  visitor  he  pleases;  but  on  a  change  of  statutes,  the  society 
must  accept  them;  else  not  vaUd.  By  the  charter,  power  of 
making  statutes  was  reserved  to  Hen.  8,  He  died  before  any 
made.  The  power  devolved  to  Edw.  6.  Same  evidence  that 
K.  Edw.  ^ave  statutes,  as  that  there  are  any  statutes  at  all,  be- 
cause recited  in  Qu.  Elizabeth's.  If  that  recital  false,  the 
Crown  was  deceived,  and  the  whole  grant  is  void.  Objection. 
K.  Edward's  statutes  never  acted  under.  There  might  be  no 
opportunity  to  exercise  the  visitatorial  power;  therefore  no  ar- 
gument can  be  drawn  from  non-user.  Nor  has  the  Crown  ever 
acted  as  visitor.  3.  As  to  the  circumstances  of  this  case,  a 
probable  ground  is  sufficient  to  grant  a  mandamus.  K.  and 
Ward,  H.  4  0eo.  2{y),  mandamus  to  admit  an  officer:  return 
that  the  office  was  full:  held  bad,  because  the  mandamus  gives 
no  right,  but  only  a  possession  in  order  to  try  the  right.  So 
here,  Dr.  Vernon  only  desires  to  put  the  right  in  a  method  of 
trial.  It  would  therefore  be  no  inconsistency,  should  a  man* 
damus  go  first,  and  a  prohibition  afterwards;  for  this  is  only  a 
mode  of  trial,  and  if  the  Bishop  be  really  visitor.  Dr.  Vernon 
has  no  other  way  of  trying  it.  Court  will  not  grant  a  mandamus 
*to  put  the  sentence  of  an  inferior  Court  in  execution,  and  [  *58  ] 
therefore  quashed  the  mandamus  to  Dr.  Walker,  H.  9  Geo.  2{«). 
And  in  the  K.  and  Bishop  of  Ely,  T.  1 1  Geo.  2  (a),  the  Court 
did  not  think  the  statutes  of  K.  Edw.  sufficiently  established, 
to  put  a  sentence  in  execution  by  virtue  of  them;  but  this  was 
a  different  case  from  the  present,  which  only  demands  a  trial, 
not  an  execution. 

Per  Cur\  Lee,  C.  J.— It  is  an  improper  question  for  the 
Court  to  enter  into,  upon  affidavits,  whether  these  statutes  are 
in  force.  It  was  much  controverted  in  1736,  and  then  not 
settled.  Nor  will  we  now  determine  the  power  of  granting 
mandamus's  to  visitors.  Dr.  Usher's  Case  is  ill  reported  in 
5  Mod.  453.  It  was  a  motion  for  a  mandamus  to  the  visitors  of 
University  College.  Two  questions  were  argued.  1.  Whether 
the  persons  to  whom  the  mandamus  was  prayed,  were  real  visit- 
ors. 2.  Whether  a  mandamus  woidd  go.  The  Court  considered 
only  the  first ;  and  it  went  off  for  the  consideration  of  the 
Court.  At  present,  it  does  not  appear  clearly  to  the  Court, 
that  the  Bishop  is  the  visitor.  And  it  would  be  unjust  to  force 
a  man  to  exercise  a  doubtful  jurisdiction,  by  mandamus.  If  he 
obeys,  he  is  liable  to  prohibitions;  if  he  returns  himself  not 
visitor,  to  actions.  The  Court  never  grants  a  mandamus,  except 
it  indisputably  sees,  that  there  is  a  power  lodged  in  the  person, 
to  whom  the  mandamus  is  prayed.  This  was  the  foundation  of 
the  determmation  in  the  11  Geo.  2,  Pasch.  1738,  The  K.  and 

{y)  2  Stra.  893.  («)  Cas.  temp.  Uardw.  212;  1  Burn's  E.  L.  45.'>. 

(a)  Andr.  176. 
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The  Kino     Bishop  of  Elv,  on  the  very  same  evidence  as  the  present. 
rf  p         When  this  right  is  settled,  it  is  time  enough  to  enter  on  the 
■^    ^'  ^   ^^' '   other  question. 

Wright,  J. — ^In  Brideoak's  Case,  H.  12  Anne,  the  Bishop 
of  Winchester  had  expelled  Brideoak  from  a  fellowship  of 
^  Winchester  College.     He  appUed  for  a  mandamus  to  restore 

him.  It  did  not  appear  clearly  that  the  Bishop  was  visitor, 
therefore  the  Court  refused  it;  but  by  consent  the  right  was 
tried  by  prohibition. 

Denison,  J. — In  case  of  private  jurisdictions,  the  Court  has 

inclined  not  to  intermeddle.  There  is  no  express  determination, 

and  no  precedent  of  a  mandamus  granted  to  a  visitor  in  any 

[     *59     ]  case,  therefore  it  is  certainly  a  doubtful  question.     As  ♦to 

the  present  appUcation,  if  we  grant  it,  we  may  make  a  fisdse 
suggestion.  And  it  would  be  nugatory  to  grant  a  mandamus 
first,  and  a  prohibition  afterwards. 

Foster,  J. — It  would  be  of  ill  consequence,  to  authenticate 
a  body  of  laws,  that  have  lain  dormant  for  two  hundred  years. 
The  case  of  the  Mayor  and  Corporation  of  Newcastle  is  a  strong 
one  to  shew,  that  the  Court  will  not  grant  a  mandamus,  where 
it  will  introduce  confusion  and  disorder. 

Rule  discharged  per  tot'  Cur.*  (i). 

(5)  See  more  as  to  visitors,  pott,  90  (A). 
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The  King  r.  Nottingham. 

Rule  to  inspect,  X  HERE  had  been  a  mandamus  to  fill  up  the  Corporation,  to 
wl^ngranubU,  which  the  Corporation  made  a  return;  and  then  a  rule  was 
J^  ^^  ^°^      made  to  inspect  the  books  of  the  Corporation.    Afterwards  the 

prosecutors  deserted  that  mandamus ,  and  moved  for  a  new  one. 
And  now  Mr.  White  moved  for  an  attachment  against  the 
mayor  &c.  for  not  obeying  the  rule  to  inspect  the  books.  But 
the  Court  held,  that  the  course  was,  in  informations  in  nature 
of  quo  warranto  J  to  grant  such  rule  for  inspection,  pending  the 
rule  to  shew  cause;  but  in  rnatidamus's,  not  till  after  the  re- 
turn (a);  that  on  the  return  being  allowed,  the  cause  was  at  an 
[      •60     ]  end,  and  the  rule  of  course  expired;  but  if  they  *  thought 

proper  to  bring  an  action  for  a  false  return,  a  new  rule  to  in- 
spect would  be  firranted.       cj-j^u      ^        x       ^/i:\ 
'^  °  c)o  demed  the  present  motion  (6). 

(a)  R,  V.  Hollister,  Cas.  temp.  Hardw.  quo  warranto  was  made  absolute;  in  R.  ▼. 

245  J  R,  V.  Justices  of  Surry,  Say.  R.  145,  Babb,  3  T.  R.  581. 
ace.     Bat  Athurst,  J.,  thought  the  rule  (6)  As  to  inspecting  books,  &c.  in  civil 

should  not  be  granted,  till  the  rule  for  the  actions,  see  Hodges  v.  Atkit,  pott^  877. 
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Jones  v.  Newman. 

JVlOTION  for  new  trial  in  ejectment,  wherein  the  lessor  of  the  Parol  cjt^eedoju 

plaintiff  was  heir  at  law;  and  the  defendant's  title  arose  upon  a  ^  »  ^L^S^h*^ 

will,  which  devised  the  premises  to  John  Cluer,  of  Calcot,  under  !^i*^^dencJ 

whom  the  defendant  claimed.    But  the  plaintiff  gave  evidence, 

that  at  the  time  of  making  the  will,  there  were  two  John  Cluers, 

father  and  son;  and  that  therefore  the  devise  was  to  the  father, 

who  died  before  the  testatrix,  and  so  the  devise  was  lapsed. 

Upon  which  the  defendant  offered  to  prove,  by  parol  evidence, 

that  the  testatrix  intended  to  leave  it  to  John  Cluer,  the  son; 

but  the  Judge  would  not  suffer  it,  and  a  verdict  was  found  for 

the  plaintiff,    hut  per  totam  Curiam,  the  Judge  was  mistaken. 

The  objection  arose  from  parol  evidence,  and  ought  to  have 

been  encountered  by  the  same,      g^  ^^^  ^  ^^^  ^^^^^ 

(e)  See  Lord  Walpde  ▼.  Earl  of  Choi'  .  dbn,  2  P.  Wms.  135;  Careleu  ▼.  Careleu, 

mumdetey,  7  T.  R.  138,  and  Stephemon  ▼.  1  Meriv.  384.    And  if  no  direct  proof  can 

Seaiheoie,  I  Eden,  38,  notes.  be  made  of  the  testator's  intent,  the  devise 

An  ambiguity,  amb^tdku  latent,  which  will  be  void  for  uncertainty.     As  to  parol 

18  raised  by  extrinsic  evidence,  may  be  ex-  evidence  being  admitted  to  explain  written 

plained  in  the  same  manner;  Lord  Ch$y^  contracts,  see  Preston  v.  Mereeau,  poti, 

ney't  Case,  5  Rep.  68  b;  AWum*t  Case,  1249. 
8  Rep.  155 ;  Hob.  32 ;  HanU  t.  Bp.  Lon- 


The  King  v.  Lord  Montacute  and  Others. 

5.  C.  1  Wils.  283. 

JMLOTION  for  a  mandamus  to  Lord  Montacute,  lord  of  the  Mand4miumiSi 
manor  of  Midhurst,  to  hold  a  court  baron;  and  to  certain  of  «o^  a  lord  to 
the  suitors,  to  compose  a  homage,  and  present  some  conveyances  ^^^  ^^\o 
of  burgage  tenures  within  said  manor;  upon  a  suggestion  by  the  homage  to 
affidavit,  that  several  conveyances  were  duly  executed,  and  that  present  convey- 
at  the  general  court  in  August  last,  they  were  offered  to  the  JJU^wheSS 
homage,  who  refused  to  present  them.  those  convey- 

Sir  TL  Lloud,  Mr.  Hume  Campbell,  Mr.  Green  and  Mr.  *"^pp*^  ^ 
Evans  shewed  for  cause;  that  this  was  a  dangerous  precedent.  ^  ^^  ^'  "**^ 
Mandamus  is  never  panted  without  some  complaint  of  refusal. 
There  is  no  refusal  m  the  lord.     He  held  his  court  regularly 
last  Auffust,  therefore  this  mandamus  would  not  Ue  at  common 
law.    Nor  upon  the  stat.  II  Greo.  1,  c.  4;  for  that  gives  no 
mandamuSf  except  where  the  lord  neglects  to  hold  a  court,  or 
where  something  wrong  is  done  at  that  court,  when  held  (a). 
As  for  ^the  tenants;  the  homage  is  to  present  deaths  and  [     *61      ] 
alienations  upon  oath;  and  the  Court  will  never  grant  a  man- 
damus to  present  a  fact  upon  oath,  except  the  fact  be  qmte 
evident;  if  therefore  the  Court  grants  this,  they  wiU  determine 

{aS  "VuL  Rmst.  Entr.  342  b  (Fab  Judg-  the  proceedings, and  thereupon  a  dutnngat 

sMiif)  where,  in  a  writ  of  fidse  Judgment,  the  issued  to  compel  them.    S.  P.  Fits.  Abr. 

lord  would  not  hold  his  eoort,  and  there-  Fau*  Judgmtni,  pL  7 ;  SmUk  v.  Dean  of 

upon  a  dUiHngat  issued  to  compel  him :  St,  PamFs,  Show.  Par.  Ca.  67."  MS,  Stry, 

and  afterwards  Us  suitors  would  not  return  Hill. 
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The  Kino      upon  motion  the  right  of  these  burgage  tenures.     Many  things 
Lord  MoNTA-   *^  necessary  to  be  done  in  order  to  present;  they  must  enquire 
CUTE.         whether  the  aUenation  is  according  to  the  custom,  whether  a 
"■    '    V        '   fair  or  fictitious  transaction,  &c.     A  homage  is  in  the  circum- 
stances of  any  other  jury.     There  is  no  instance,  where  a  ho- 
mage or  jury  nave  been  commanded  to  find  a  particular  fiEict. 
For  the  Court  will  not  order  persons  to  do  a  thing  sinfiil,  and  if 
they  present  contrary  to  their  persuasions,  it  is  a  sin.     The 
Court  last  Term  refiised  a  mandamus^  to  swear  in  the  Mayor  of 
Camelford,  without  an  affidavit  that  he  was  not  sworn  in  already; 
otherwise  mandamus's  would  be  endless.     The  intendment  of 
law  is  that  every  ma^  will  do  his  duty,  till  the  contrary  appears. 
No  mandamus  can  therefore  be  issued  against  the  lord.     As  to 
the  tenants,  the  Court  will  not  grant  a  mandamus  to  complete 
private  rights,  which  these  are;  for  the  consequential  privilege 
of  sending  burgesses  to  ParUament  is  immaterial:  else  a  man 
might  come  here  and  pray  a  mandamus^  to  complete  his  title  to 
a  freehold  of  40«  per  annum  in  a  county.     In  the  K.  and 
Cliiheroy  Comb.  239,  a  mandamus  prayed  to  the  jury  of  Clithera, 
to  present  two  freemen  to  the  bailiff,  and  for  him  to  admit  them. 
Holt  said,  We  will  grant  a  mandamus  to  the  bailiff  to  admit; 
but  not  to  a  jury  to  present  upon  oath.     This  is  also  a  mnndor 
mus  moved  for  by  five  persons,  and  one  writ  oi  mandamus  shall 
not  include  five  several  cases;  Salk.  433,  Case  o{  Andover.     If 
a  lord  refuses  to  hold  a  court  or  to  admit,  the  only  remedy  is 
by  subpoena  in  Chancery;  4  Rep.  28;  2  Cro.  368;  Moor  842. 
If  a  copyholder  refuses  to  present  what  is  given  in  evidence,  it 
is  a  forfeiture  of  his  copyhold;  3  Leon.  109;  Dyer  211  b.    The 
same  in  a  court  leet;  Stat.  4  Edw.  1.     There  is  no  instance  of 
a  mandamus  to  hold  a  court  on  any  particular  day,  except  in 
boroughs  for  the  admission  of  officers,  in  furtherance  of  public 
justice.     And  wherever  a  mandamus  has  gone  to  admit  free- 
men, it  is  where  they  have  an  inchoate  right  by  birth  or  servi- 
tude;  but  here,  there  is  no  inchoate  right.     Nor  will  the  end 
I        o2     J  proposed  be   *  certainly   attained   by   this   unusual    method. 

Though  a  presentment  should  be  made,  yet  the  lord  is  not 
always  bound  to  admit  on  presentment;  as  if  an  alienation  is 
made  to  a  corporation,  a  Court  of  Equity  will  not  compel  the 
lord  to  admit  them  on  presentment,  because  he  may  lose  his 
services. 

^24  GEO.T'  ^^*  Bathurst,  Mr.  Henley,  Mr.  Ford  and  Mr.  Joddrel,  in 
support  of  the  nile  argued,  that  this  was  not  merely  a  private 
right;  the  public  are  deeply  concerned  in  it.  Ail  burgage 
tenures  are  of  the  same  nature.  The  presentment  required  is 
only  relative  to  the  franchise  of  voting;  the  estate  and  freehold 
are  vested  sufficiently  without  it.  If  no  presentment  be  made, 
the  franchise  only  is  lost,  and  not  the  estate.  A  mandamus  is 
the  proper  method  to  enforce  the  King's  charter,  TFheler  and 
Trotter,  P.  8  Geo.  2.  We  have  shewn  a  refuser  in  the  jury, 
and  it  is  not  necessary  to  shew,  that  every  person  concerned 
has  refused.     Mandamus  is  certainly  necessary  to  the  homage;, 
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but  that  would  be  nugatory,  except  one  also  goes  to  the  lord      Thb  Kinci 
to  hold  a  court.     If  you  grant  tne  end  you  must  grant  the   ^o     w 
means.     K.  and  Christchurchy  M.  IS  Geo.  S,  {a)  a  mandamus        cute. 

was  granted  to  the  steward  of  a  court  leet  to  hold  one,  and  to  * v ' 

the  jury,  to  present  to  the  steward  one  Day,  who  was  chosen 
Mayor.  The  Case  o{  Andover  (as  to  five  in  one  writ)  was, 
where  there  were  separate  grievances:  here,  the  grievance  is 
one  and  the  same  to  all.  But  the  Court  *  will  judge  how  many  r  *qq  i 
writs  are  necessary,  and  grant  them  accordingly.  Objection, 
No  instance  of  mandamus  to  hold  a  court  baron,  but  that  2 
Roll.  Rep.  107  is  against  it.  Sobition,  The  sole  question  is, 
Whether  it  be  for  the  pubHc  good  or  no;  if  it  be,  the  Court  will 
grant  it  for  courts  baron  as  well  as  leets.  As  to  the  jury  being 
on  oath,  the  oath  is  the  common  oath  of  homagers ;  but  this 
presentment  is  not  made  by  them  quaienus  homagers,  but  as 
tenants  of  a  franchise  vested  in  them  by  the  Crown.  Every  offi- 
cer of  a  corporation  takes  a  general  oath  to  do  his  duty.  That 
wiU  not  pr^ude  this  Court  Lm  sending  him  a  )»a«//m»«.  In 
K.  and  Lord  Mayor  of  London,  a  mandamus  went  to  him  to  re^ 
turn  one  Brockhurst  (who  was  chose  alderman)  to  the  court  of 
aldermen,  and  also  to  the  court  of  aldermen  to  admit  him.  In 
the  K.  and  Clithero,  a  MS.  note  under  the  name  of  the  K.  and 
Willis  {b)y  states  that  a  mandamus  at  last  went  to  the  bailiff  and 
jurats  to  present  and  admit.  The  oath  is  so  far  from  being  a 
reason  against  the  mandamus,  that  it  is  a  strong  reason  for  it; 
for  the  jury  are  bound  to  present  alienations,  and  the  Court  only 
forces  them  to  carry  their  oath  into  execution.  The  cases  in 
Leon,  and  Dyer(c)  prove,  that  juries  on  their  oaths  may  be 
punished  by  amerciament  and  foneiture;  a  fortiori  this  Court 
may  interpose  by  way  of  direction,  as  in  cases  of  mindamus  to 
spiritual  judges,  to  grant  admimstration(d),  and  to  archdeacons, 
to  swear  in  cnurchwardens(e).  In  Bagg*s  case,  1 1  Rep.  98(/), 
it  was  resolved,  that  this  Court  has  autnority  to  correct  all  er- 
rors judicial  or  extrajudicial;  so  that  no  wrong  or  injury  either 
pubtic  or  private  can  be  done,  but  that  it  shaU  be  reformed  by 
due  course  of  law. 

The  Court  directed  a  search  to  be  made  for  the  K.  and  C/t- 
therOf  and  it  was  found,  that  a  mandamus  had  gone  balKvis  ei 
jurat  (with  a  dash)  M.  5  W.  &  M.  to  present  and  swear  in  two 
persons. 

Sir  jR.  Lloyd,  in  reply,  observed;  that  no  mandamus  had  ever 
gone  to  officers  in  iiaeit  judicial,  but  only  in  their  ministerial 
capacities  (jr).  This  b  an  answer  to  all  their  cases.  Mandamus 
has  indeed  gone  to  direct  an  exertion  of  their  judicial  capacity, 
as  to  grant  admission  (A);  but  liot  Aoto  they  shall  *  exert  it,  as  to  £     *64  .] 

(a)  Or  R,  Y.  Wiilis,  Andr.  279.  granting  a  mandamus  in  R,  v.  Bp.  of  £/y, 

(b)  This  must  be  a  mistake,  for  they  are     2  T.  R.  290,  post,  90,  n.  (A)  S,  C, 
quite  distinct  cases.  (h)  By  12  6.  3,  c.  21,  s.  1,  '*  where 

(e)  Cited  ante,  61.  any  person  entitled  to  be  admitted  a  citi- 

(d)  J2.  ▼.  Dr.  Half,  pott,  640.  zen,  burgess,  or  freeman  of  any  dty,  &c. 

(e)  R.  T.  Dr.  Hanrii,  pott,  430.  shall  apply  to  the  mayor,  &c.  to  be  admit- 
(/)  See  pott,  78.  ted,  and  the  mayor,  ftc.  shall  not  admit 
{g)  This  was  one  of  the  grounds  of     him  within  one  month  after  notice,  aflum- 
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CUTE. 


The  Kino  V)ham  they  shall  grant  admission.  So  in  the  case  of  the  Mayor 
Lo&o  MoMTA-  ^^  London,  the  mayor  and  aldermen  are  onlycanals,  and  could 
not  exert  any  judgment.  In  the  K.  and  fFillis  alias  Christ- 
-^  church,  the  case  was  agreed,  and  nothing  finally  done.  In  the 
K.  and  Clithero,  the  mandamus  never  went  to  the  jury  to  pre- 
sent. It  went  to  the  bailiffs  and  jury  jointly,  by  their  own  ac- 
count. 

Per  Cur\  Lee,  C.  J. — We  have  at  present  no  ground  to 
think,  that  these  were  legal  conveyances;  rather  the  contrary; 
non  constat  that  they  have^W  ad  rem.  But  if  the v  have  it,  the 
right  of  voting  for  members  is  surely  a  noble  privilege,  as  IIoU 
C.  J.  said,  in  case  oi  Ashby  and  White  it).  And  where  a  man 
has  jus  ad  rem,  it  would  be  absurd,  ridiculous,  and  a  shame  to 
the  law,  if  he  could  have  no  remedy;  and  the  only  remedy  he 
can  have  is  by  mandamus.  I  think  the  cases,  especially  the  K. 
and  Christehurch,  extremely  strong;  and  don*t  see,  that  the  act 
of  the  jury  in  the  present  case,  is  a  whit  more  judicial  than  that. 
After  the  right  is  settled,  the  presentment  is  ministerial  only. 
In  the  K.  and  Christehurch,  the  presentment  is  grounded  on  an 
election  previous ;  in  the  present,  it  is  grounded  on  the  convey- 
ances precedent.  The  K.  and  Clithero  also  shews,  that  a  man- 
damus was  granted  to  an  enquiring  jury.  As  to  putting  them 
all,  the  bailiffs  and  jury,  together,  it  must  be  taken,  reddendo 
singula  singulis.  I  am  therefore  of  opinion  on  the  whole  (it 
being  absolutely  necessary  on  the  reason  of  the  thing)  that  a 
ma»damus  shoiild  go,  to  force  them  either  to  exert  their  duty, 
or  shew  cause  to  the  contrary.  If  they  can  shew  that  there  has 
been  no  alienation,  that  will  be  a  good  return.  The  legality  of 
the  alienations  belongs  to  another  jurisdiction. 

Wright,  J. — Old  Nat.  Br.  3  e.  12  h{k).  French  4to  edition, 
mandamus  may  go  to  a  lord  of  a  manor,  to  hold  court  baron  to 
do  justice  to  his  tenants  (/). 

Rule  absolute, per  tot.  Cur.  with  leave  to  sue  out  one  or 
more  mandamus's. 


tUmms  shall  issue  to  compel  him,  and  he 
•hall  pay  all  costs." 

(0  Salk.  19. 

(k)  Pp.  6,  26,  (8th  ed.  4to.) 

(l)  The  Court  will  grant  a  mandamus  to 
the  lord  of  a  manor  to  admit  a  copyholder; 
but  not  where  he  claims  by  descent,  as  in 
that  case  he  has  a  complete  title  without 
admittance  against  all  but  the  lord;  R,  v. 
Retmett,  2  T.  R.  197 ;  so  if  the  lord  refuse 
to  admit  a  person,  to  whom  a  copyhold  is 
surrendered,  on  account  of  a  disagreement 
about  the  fine,  the  Court  will  compel  him ; 
JR.  V.  Lord  of  Uendon-manoTf  Id.  484 ;  so 


the  Court  will  grant  a  mandamtis  to  bur- 
gesses to  attend  a  court  leet  to  make  a  jury; 
Rector  of  Wigan's  Case,  2  Stra.  1207;  so 
to  compel  the  lord  to  hold  a  court  leet,  and 
court  baron  in  the  accustomed  place ;  R,  v. 
Grantham,  post,  716.  But  though  a  noii- 
damus  lies  to  the  lord  to  hold  a  court  leet, 
yet  it  lies  not  to  jurors  by  name  to  appear 
and  form  a  jury ;  R.  v.  Bankes,  post,  452 ; 
ante,  26,  n.  (o) ;  Bac.  Abr.  Mandamus{D) ; 
Com.  Dig.  Mandamus  (A) ;  and  see  A.  v. 
F.  Rigge,  2  B.  &  A.  550.  See  ako  R,  r. 
JBarker,  post,  300,  R.  v.  Cambridge  Umm, 
post,  547. 


MICH.  TERM,  SO  GEO.  11.  K.  B. 


05 


MICH.  TERM,— 30  Geo.  II.  1756.— K.  B. 


Rolls  v.  Barnes. 

S.  C,  1  Burr.  9;   1  Ld.  Kenyon.  39  L 

XT  was  held  by  the  Court,  on  the  authority  of  Adderley  and  /««mii/  cmpu- 
Evans,  H.  29  Geo.  2(o),  that  insimul  computassent  was  no  good  '^^wjobar  to 
plea  m  bar  to  an  action  on  assumpsit;  for,  though  true,  it  does  *"**'P"  * 
not  extinguish  the  original  promise  on  which  the  action  is 
founded  (6). 


(a)  Tkai  was  auumptit  by  an  executor 
for  £ —  due  to  the  testator  for  work  and 
labour,  &c. :  plea,  that  testator  and  defen- 
dant  accounted  together,  and  that  defen- 
dant was  found  in  arrear  1 2/.,  and  had  paid 
1 0i.  to  testator,  and  remaining  21,  to  plain- 
tiff:  Judgment  on  demurrer  for  the  plain- 
tiff;  1  Ld.  Ken.  250. 

(5)  It  appears  from  the  report  in  1  Ld. 
Kenyon,  (which  is  the  fullest)  that  the  de- 
fendant pleaded  a  stated  account  before  the 
bill  filed,  and  a  balance  in  favour  of  him- 
self, and  that  the  plaintiff  promised  to  pay 
such  balance;  and  Denison,  J.,  said,  that 
"  a  promissory  note  would  not  be  plead- 
able in  bar  to  this  action,  as  it  is  not  a  de- 
mand of  a  higher  nature ;  no  more  than  one 
bond  is  pleadable  in  bar  to  another :"  1 
Burr.  9,  S.  P.  But  where  in  assumptit 
for  goods  sold,  the  plea  was,  that  the  de- 
fendant, being  the  payee  of  a  promissory 
note,  indorsed  it  to  the  plaintiff,  and  that 
the  plaintiff  received  it  '*  for,  and  on  ac- 
count of  the  said  debt  ;*'  and  on  general 
demurrer  it  was  urged,  that  the  plea  should 
have  alleged,  that  it  was  received  in  tatU' 
faction  of  the  debt ;  the  plea  was,  however, 
held  good ;  Kearstake  v.  Morgan^  5  T.  R. 


513:  and  in  support  of  it,  Richardson  Vk 
Rickman,  was  cited;  there,  in  a  similar  ac- 
tion, the  defendant  pleaded  an  account 
stated,  and  that  he  was  found  in  arrear, 
for  which  the  plaintiff  drew  a  bill  on  him, 
and  delivered  it  to  A.  B.  the  payee,  which 
bill  the  defendant  afterwards  accepted.  On 
demurrer,  Ld.  Mat^field  said,  that  a  bill 
of  exchange,  unless  there  was  an  agree- 
ment that  it  should  be  so,  was  no  satisfac- 
tion, but  that  this  was  a  bill  accepted  by 
the  party  and  n^;otiable,  and  that  was  pay- 
ment :  judgment  fur  the  defendant  BeMey, 
J.,  said,  *'  that  Keartlake  v.  Morgan  was  an 
authority  to  shew,  that  if  a  debtor  pay  his 
creditor  by  a  note  or  bill,  which  the  creditor 
takes  on  account  of  his  debt;  such  taking 
of  a  bill  will  be  an  answer  to  an  action 
brought  by  the  creditor  against  his  debtor 
for  that  debt,  unless  the  creditor  gives  up 
the  bill ;  Rotoe  v.  Youngs  2  Brod.  &  Bing. 
245.  And  see  Dangerjield  v.  IFilby,  4  Esp. 
N.  P.  159;  Nornsv,  Aylett,  2  Camp.  N. 
P.  329  ;  see  also  Wilkins  v.  Casey,  7  T.  R. 
713,  per  Ld.  Kenyon,  and  the  form  of  sudi 
a  plea  in  2  Chitty's  Plead.  483  (2d  ed.) : 
alfo  Pring  v.  Clarkson,  1  B.  &  C.  1 4. 


Cooper  v.  Chitty  and  Blakiston. 

S.  a  1  Burr.  20  ;  1  Ld.  Kenyon,  395. 

Trover  against  the  Sheriffs  of  ionc^on,  by  the  assignee  of  one 
Johns,  a  bankrupt,  for  goods  sold  by  them  under  an  execution. 
It  was  stated  that  on  the  4th  of  December,  1753,  Johns  became 
a  bankrupt;  on  the  5th  of  December,  the  judgment  was  entered 
against  him  by  Godfrey,  and  the  ^eri  facias  was  executed  the 
same  day:  On  the  8th  of  December,  the  commission  was  taken 
out ;  the  same  day  assignment  made :  On  the  28th  of  Decem- 
ber, 1753,  the  defendants  sold  the  goods;  and  on  the  ^th  of 
Januaiy  returned,  that  they  had  levied  the  money. 

Sir  K,  Lloyd,  for  the  plaintiff  argued,  that  the  question  was, 
in  whom  the  property  of  the  goods  was.  That  the  Sheriff  can 
neither  sell  nor  take  goods,  in  which  the  defendant  has  no  pro- 
perty.    If  he  does,  trover  will  lie  against  him.     Two  times  are 

VOL.  I.  E 


If  a  Sheriff  takes 
goods  of  a  bank- 
rupt in  execution 
afier  the  act  of 
bankruptcy,  and 
before  the  com- 
mission issued, 
and  sells  them 
after  the  com- 
mission, trover 
will  lie  against 
him.   Vide  Tim- 
brgl  and  Mills, 
HiL  33  6.  2d. 
1760.  p.  205. 
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to  be  attended  to;  1.  Of  seizure,  2.  Of  sale.  1.  The  goods  were 
seized  the  5th  of  December;  but  after  the  ith  of  JDecember, 

^  the  defendant  had  no  absolute  property  left  in  him.  If  it  be 
asked,  Where  is  the  property  at  that  time?  The  answer  is,  the 
books  are conftised about  it.  In  Playei-'s Case,  Salk.  Ill,  HoU 
is  imintelligible,  who  says  the  assignees  are  in  by  relation,  after 
the  commission  taken  out.  But  the  question  recurs,  Where  is 
the  property  in  the  interim?  It  is  certain,  that  the  Sheri£P  can- 
not seize  more  property  than  the  defendant  has.  It  seems 
therefore  reasonable,  that  the  Sheriff  may  seize  this  imperfiset 

]  property,  and  nothhig  more.  The  bankrupt  has  a  ^speciai 
property,  like  a  carrier,  &c.  Or,  he  has  a  defeasible  property, 
like  a  distrainer  for  rent:  Or,  he  has  a  right  of  custody,  K>r  the 
benefit  of  all  his  creditors.  This  case  differs  from  an  execu- 
tion and  seizure  before  the  act  of  bankruptcy,  because  then  Uie 
defendant  has  the  absolute  dominion  of  the  goods.  3.  It  is  to 
be  considered,  whose  the  goods  were  at  the  time  of  sale.  After 
the  assignment,  the  property  is  in  the  assignees;  1  Vent.  193. 
The  Sheriff  on  the  5th  of  December  seized  a  defeasible  pro- 
perty:  The  assignment  on  the  8th  of  December  defeated  that 
property,  by  vesting  an  absolute  property  in  the  assimees.  06- 
jeciian.  The  relation  back  is  a  fiction  of  law,  and  therefore 
shall  not  damage  a  third  person.  Answer.  This  is  not  univer- 
sally true.  And,  if  true,  it  only  relates  to  fictions  arising  from 
construction  of  the  Judges,  and  not  such  as  are  created  by  ex- 
press act  of  Parliament.  Besides  it  was  absolutely  vested  before 
the  sizle.  Objection.  What  return  then  could  the  Sheriff  make, 
who  had  taken  the  goods  before  assignment?  Answer.  He 
might  have  returned  nulla  bonUy  K.  against  Brein  Sf  oT,  bai- 
liffs of  the  Savoy,  1  Keb.  901.  Objection,  The  Sheriff  might 
not  know  of  the  assignment  before  the  sale.  Answer.  It  is  his 
business  to  know  it,  he  is  paid  for  knowing  it(c).  Want  of 
knowledge  is  no  justification  in  a  civil  action.  But  probably, 
he  did  know  of  the  act  of  bankruptcy.  It  is  incredible,  he 
should  not  know  of  the  commission.  Objection.  Action  shall 
be  brought  against  the  original  plaintiff  Godfrey ,  or  against  the 
vendee ;  and  not  against  the  ofiicer.  Answer.  There  is  no  rea- 
son to  proceed  against  them,  but  what  will  equally  hold  against 
the  Sheriff:  for  their  property,  if  bad,  depends  upon  the  She- 
riff's want  of  power  to  assign  it  to  them.  Objection.  Bailey 
against  Bunning,  1  Lev.  173,  1  Sid.  272;  on  a  similar  action, 
the  ^eri  facias  was  tested  the  4th  of  June,  but  not  sued  out  till 
the  1 1th  of  June.  An  act  of  bankruptcy  was  committed  on  the 
6th  of  June ;  the  Sheriff  took  the  bankrupt's  goods  in  execu- 


(c)  The  sherifTis  bound  to  execute  the 
writ  at  hifl  peril :  and  if  he  have  any  doubt 
about  the  property  of  the  goods,  it  is  said, 
he  may  summon  a  jury  to  inquire  that  fact; 
Dalt  Sher.  146,  c.  30;  Gilb.  Ezeeutiont, 
21;  Farr  v.  Newman,  4  T.  R.  633,  648. 
But  the  return  of  such  an  inquisition  is  tra- 
versable ;  and  though  perliaps  it  might  be 
-vMence  in  mitigation  of  damages  in  tres- 


pass against  ilie  sheriff,  yet  in  an  action  on 
the  case  for  a  false  return,  an  inquisitioo 
finding  goods  to  be  the  property  of  a  third 
person  is  not  admissible  in  evidence  ;  Glct- 
sop  V.  Pole,  3  M.  &  S.  175 ;  neither  wooM 
it  be  80  in  trover  against  the  sheriff;  £•- 
tkow  v.  Eamer,  2  H.  Bla.  437  ;  where  the 
Court  doubted,  whether  the  sheriff  can 
legally  hold  such  an  inqui«timi. 
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tion.     Trover  against  the  Shei^.     And,  on  the  case  stated^       Coopee 
judgment  for  the  defendant.     Mkwer.   At  that  time,  the  goods  »■ 

were  bound  from  the  teste  of  the  writ,  and  not  from  the  emana^         ^vtrz. 
tion  of  it;  and  at  the  teste,  the  property  was  clearly  and  abso- 
lutely in  the  bankrupt:  therefore  no  wrong  done.     But  here, 
the  bankruptcy  commenced  before  the  teste. 

Mr.  Morton,  for  the  defendant,  argued,  that  the  relief  should 
have  been  against  the  plaintiff  in  the  original  action.  He  has 
given  the  bankrupt  equal  credit  with  the  rest  of  the  creditors, 
and  should  not  be  suffered  to  gain  a  preference  in  prejudice  of 
♦the  rest.  Allowed,  that  by  2  Stra.  981,  in  the  case  of  Brassey  [  ♦67  ) 
V.  Dawson^  execution  after  act  of  bankruptcy  and  before  as- 
sdgnment  is  void;  yet  1  Lev.  95,  if  even  a  judgment  be  set 
ludde  for  irregularity,  ho  relief  can  be  had  against  the  officer, 
who  acts  under  the  sanction  of  the  Court.  The  foundation  of 
the  action  of  trover  is  property  in  the  plaintiff  at  the  time  of 
conversion,  and  that  the  conversion  was  tortious.  But  both  in 
Carey  Y.  Crispe,  Salk.  108,  and  Brassey  v.  Dawson,  it  is  held, 
that  me  property  remains  in  the  bankrupt  till  assignment ;  the 
seizure  therefore  is  justifiable.  And  no  fictitious  relation  shall 
turn  this  into  a  tort.  If  seiaure  is  justifiable,  the  sale  must  be 
so  too ;  for  the  seizure  vested  a  special  property  in  the  sheriff; 
Clerk  y.  Withers,  Ld.  Raym.  1076;  so  too  Cro.  Jac.  515; 
Cro.  EKz.  440;  Cro.  Car.  457;  Hob.  206;  March.  13.  The 
law  considers  the  whole  execution,  seizure,  and  sale,  as  one 
act.  The  sheriff  may  seize  and  sell  on  the  same  day,  and  pay 
the  money  to  the  plaintiff;  his  deferring  the  sale  shall  not  make 
him  liable  to  the  assignee ;  since  he  would  not  have  been  so, 
had  he  completed  the  execution  immediately ;  Cro.  Eliz.  597 ; 
6  Mod.  293.  The  sheriff  can  make  but  five  returns  to  this 
writ  of  fieri  facias.  1.  Nulla  bona,  which  would  be  a  false  one. 
2.  Bringing  money  into  Court.  3.  That  he  has  paid  it  to  the 
plaintiff  Both  these  must  be  founded  on  a  prior  sale,  which 
is  argued  to  be  a  conversion.  4.  That  he  has  delivered  the 
goods  to  the  assignee ;  which  he  has  no  right  to  do,  without  a 
jury  to  find  a  property  in  such  assignee.  5.  That  the  goods 
remain  unsold ;  wnich  is  only  a  temporary  matter  of  excuse. 
If  an  action  be  brought  against  the  sheriff,  by  the  original 
plaintiff,  for  detaining  the  goods ;  can  he  plead  the  bankruptcy  ? 
He  cannot,  for  he  has  it  not  necessarily  in  his  power,  to  prove 
the  act  of  bankruptcy,  the  commission,  and  other  parts  of  that 
transaction.  There  are  two  cases  in  point  for  the  sheriffs; 
Leehmerey.  Thorowgood,  3  Mod.  236,  1  Show.  12,  Comb.  123; 
and  Bailey  v.  Bunning,  1  Lev.  173 :  in  which  it  is  also  stated, 
that  the  officer  had  notice  of  the  bankruptcy. 

Lord  Mansfield,  C.  J.,  dehvered  the  opinion  of  the  Court. 
The  bare  defining  an  action  of  trover  will  go  a  great  way  to- 
wards understanding,  and  solving  this  question.  The  *fonn  of  [  *68  ] 
the  action  is  a  fiction,  but  in  substance  it  is  a  remedy,  to  recover 
property  wrongfuUy  converted  to  another's  use.  The  form 
supposes  the  defendant  mi^ht  come  lawfully  by  it ;  and  if  he 
did  not,  yet  by  bringing  this  action^  the  plaintiff  waves  the 
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trespass.  No  damages  are  recoverable  for  the  act  of  taking, 
all  must  be  for  the  act  of  convertmg ;  this  is  the  tort,  or  male' 

^  fidum.  And,  to  entitle  plaintiff  to  recover,  two  things  are  ne- 
cessary :  1 .  To  shew  a  property  in  himself;  2.  To  shew  a  wrong- 
ful conversion  by  the  defendant  (rf). — 1.  In  the  present  case  it 
is  admitted,  that  the  property  was  in  the  plaintiff,  the  assignee, 
from  4th  December  (e) ;  therefore  it  was  so  before  the  seizure, 
and  notoriously  so  before  the  sale.  It  was  so  before  seizure 
by  relation  back ;  a  doctrine  established  to  prevent  fraud,  and 
which,  though  it  may  sometimes  occasion  particular  inconve- 
niences, yet  is  considered  by  the  statutes  as  conducive  to  die 
general  good  of  the  public.  The  statutes  therefore  make  idl 
conveyances  and  acquisitions  of  property  void,  by,  from  or  under 
the  bankrupt,  and  the  property  of  the  assignees  to  be  good  and 
valid,  against  even  all  executions  not  executed  before  the  act 
of  bankruptcy  committed.  The  acquisition  of  property  by  act 
of  law  has  the  same  operation,  as  an  acquisition  by  the  act  of 
the  party :  if  it  be  completed  before  the  act  of  bankruptcy,  it 
is  good ;  if  not  completed,  it  is  otherwise.  The  stat.  19  Geo.  2(/} 
relieves  as  to  contracts  in  two  particular  cases,  and  then  omy; 

'  otherwise  the  statutes  rescind  every  contract  made  or  completed 
after  the  act  of  bankruptcy.  And  in  the  present  case,  they  do 
not  make  the  original  taking  of  the  goods  in  execution  unJaw- 
fril,  or  a  trespass  ab  initioy  but  only  by  relation  preserve  a  pro- 
perty of  the  goods  in  the  assignees,  previous  to  the  taking,  in 
order  to  divide  them  rateably  among  all  the  creditors.— ^r 
To  shew  a  wrongful  conversion  by  the  defendants,  it  must  be 
considered,  1^^,  Whether  the  conversion  itself  is  wrongful; 
^dly^  Whether  defendants  are  so  far  excusable  herein,  that  the 
remedy  as  against  them  is  misdirected. —  1*/,  The  conversion  or 
act  of  sale  is  clearly  wrongful.     The  sheriff  had  a  right  to  seD 

]  the  goods  of  Mr.  Johns,  but  not  *to  sell  the  property  of  the 
plaintiff.  The  Court  of  Chancery,  in  such  a  case,  would  arrest 
the  goods,  in  a  summary  way.  The  vendee  can  maintain  no 
title  to  the  goods,  under  the  sale  of  the  sheriff,  which  proves 
the  action  of  sale  to  be  wrongful ;  neither  could  the  plaintiff  in 
the  original  action  finally  retain  the  money,  arising  from  such 
sale. — ^Mly,  The  defendants  are  not  excusable.  Three  weeks 
intervened  between  the  assignment  and  sale,  and  the  return 
was  not  made  till  near  a  month  farther.  The  notoriety  is  ex- 
tremely great.  But  had  the  sale  been  immediately  after  the 
seizure,  still  the  sheriffs  would  have  been  liable  (^).  The  re- 
turn they  have  made  is  false,  that  they  have  made  so  much, 
**  of  the  goods  of — Johns;"  whereas  they  were  not  the  goods 


(rf)  As  to  the  action  of  trover,  see  Wil' 
braham  v.  Snow^  2  Wins.  Saund.  47  a,  n. 
(1);   Taylor  y.  Wellt,  Id-  74,  n.  (1). 

{e)  See  Hitehin  v.  Campbell,  post,  827. 

(/)  Ch.  32,  8.  1 :  that  is,  in  respect  of 
goods  sold  or  bills  of  exchange  drawn  by 
a  bankrupt.  But  that  act  is  now  repealed 
by  Stat.  6  Geo.  4,  c.  16,  which  provides 
($.  82),  that  all  bond  fide  payments  made 


by  or  io  a  bankrupt  before  the  date  and 
issuing  of  a  commission  shaU  be  vatid, 
notwithstanding  a  prior  act  of  bankruptcy : 
and  that  a  creditor,  to  whom  such  payment 
shall  be  made,  shall  not  be  liable  to  refund 
the  same  to  the  assigneea,  proTided  the 
person  so  dealing  witi^  the  bankrupt  had 
not  notice  of  any  act  of  bankruptcy. 
ig)  Timbrell  v.  Mills,  contra,  post,  305. 


HICH.  TERM,  30  GEO.  II.  K.  B. 

of  Johns,  but  of  the  assignees.  Doubting,  whether  they  could 
return  nulla  bona  is  arguing  in  a  circle.  ''  They  could  not 
return  nulla  bonay  because  they  were  the  bankrupt's;  they  v. 
were  the  bankrupt's  goods,  because  the  sheriff  could  not  re- 
turn nulla  bona.''  Therefore  we  are  all  of  opinion,  that  the 
plaintiff  must  recover.  The  ingenuity  of  the  defendant's  coim- 
sel  has  thrown  a  veil  over  the  reason  of  the  case,  by  starting 
some  plausible  objections.  Objection  XsL — An  execution  is  an 
entire  thing,  and  when  once  begun  must  be  completed.  This 
execution  was  lawfully  begim,  and  therefore  must  be  completed. 
Answer. — ^All  the  cases  put  and  cited  are  between  the  plaintiff 
and  defendant,  and  do  not  relate  to  the  taking  the  goods  of  a 
third  person.  If  a  sheriff  takes  the  goods  and  dies,  his  executors 
must  complete  the  sale :  if  the  plaintiff  dies,  his  executors  may 
demand  to  have  the  execution  completed :  vnrits  of  error  can- 
not supersede  an  execution  on  ^  fieri  facias  actually  begun ; 
because  the  goods  are  of  a  perishable  nature,  and  must  not  wait 
the  determination  of  the  suit:  a  vendee  upon  a  lawful  judg- 
ment and  execution  thereupon,  shall  not  lose  his  property  upon 
a  reversal  by  a  writ  of  error ;  so  held  in  Matthew  Mannings 
Case,  8  Co.  97.  But  none  of  these  allow  the  sheriff  to  td^e 
the  goods  of  a  third  person.  The  fallacy  of  this  argument  lies 
*in  the  equivocal  use  of  words.  The  taking  is  said  to  be  law-  [ 
Jill;  but  how  lawful?  against  the  assignees?  Impossible,  in 
any  sense ;  so  as  to  gain  the  property.  No :  the  word  tawftd^ 
means  no  more,  than  that  the  sheriff  shall  not  be  held  a  crimi- 
nal or  wrong-doer,  by  the  relation  of  the  statutes ;  he  is  not  a 
trespasser.  As  if  the  sheriff  arrests  one  who  says  he  is  A.,  but  is 
not  so;  the  sheriiTs  taking  him  is  lawful;  but  his  detaining 
him  afler  the  truth  is  discovered,  would  be  unlawful  (A).  The 
case  of  Bailey  v.  Bunning  only  proves,  that  the  taking  of  the 
goods  under  the  writ,  though  after  an  act  of  bankruptcy,  yet 
before  the  commission,  was  lawful ;  that  the  officer  was  no  tres- 
passer in  so  doing,  this  being  sufficient  to  excuse  him.  This 
case  is  so  explained  per  Cur'  in  Philips  v.  Tomson,  S  Lev.  192. 
Siderfin  did  not  know  what  the  Court  went  upon  (t).  Lechmere 
V.  Thorowgood,  was  an  action  of  trespass  for  a  tort.  So  ex- 
plained in  Shower,  which  is  the  only  clear  state  of  it.  Also 
Comberbach  says,  it  was  held,  that  the  officer  should  not  be 
made  a  trespasser,  by  this  relation  back.  There  is  also  Cole, 
v.  DaivieSy  Ld.  Raym.  724,  which  says,  no  action  will  lie  against 
the  sheriff,  acting  under  process,  but  solely  against  the  vendee. 
This  is  a  mere  obiter  note,  taken  at  Nisi  Prius,  when  the  re- 

Crter  was  a  very  young  man.    And  it  seems  to  have  been  col- 
eral  to  the  case  in  hand;  which  turned  upon  a  supposed 
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(A)  See  Sanderson  v.  Baker,  post,  832. 

(t)  Wherever  trespass  for  taking  goods 
will  lie,  trover  will  also  lie ;  for  one  may 
quaUfy  but  not  increase  a  tort;  Bishop  v. 
Montague,  Cro.  Eliz.  824;  S.  C.  Cro.  Jac 
50 ;  Brameomb  v.  Bridges,  1  B.  &  C.  145 : 
but  the  converse  of  ihe  proposition  does 
not  hold,  ibr  trover  may  often  be  brought, 


where  trespass  cannot;  as  where  goods 
are  lent,  or  delivered  to  keep,  &c. ;  Pitt 
V.  Rawsteme,  Sir  T.  Raym.  472 ;  Leeh- 
mere  v.  Toplady,  2  Vent.  170;  SmUh  v. 
MtUes,  1  T.  R.  475;  see  2  Wms.  Saund. 
47  k ;  and  as  to  the  distinction  between 
trespass  and  trover,  see  Ward  v.  M&eaulejft 
4  T.  R.  489. 


70 


Cooper 

CUITTY. 


[      *71 


MICH.  TERM,  30  OEO.  II.  K.  B. 

collusion,  between  the  plaintiff  and  defendant ;  as  may  be  con- 

I'ectured  from  the  fourth  resolution  therein.  Objection  2rf. — 
t  would  be  inconvenient,  if  a  sheriff  is  not  allowed  to  justify 
the  sale  of  goods,  after  a  commission  of  bankruptcy,  which  he 
has  taken  before.  Answer. — If  the  sheriff  has  any  doubt,  he 
may  insist  on  an  indemnity  from  the  party.  But  it  is  said,  it 
would  be  hard  to  make  the  sheriff  prove  the  commission,  act  of 
bankruptcy,  &c.  Not  at  all ;  for,  by  a  bill  of  interpleader,  he 
might  make  the  original  plaintiffs  and  the  assignees  settle  that 
]  matter  be*tween  themselves.  The  inconvenience  wotdd  be 
greater  on  the  other  side.  The  doctrine  of  relation  may  be 
hard  upon  the  sheriff,  but  less  hard  than  on  any  other  third 
person,  for  he  has  his  remedy  over.  And  the  inundation  of 
frauds,  which  would  otherwise  be  let  in,  requires  the  establish- 
ment of  this  doctrine.  Every  bankrupt,  after  the  act  com- 
mitted, would  give  over  his  goods  to  some  favourite  creditor, 
by  means  of  a  legal  execution. 

Judgment  for  the  plaintiff(i(). 


(k)  This  case  was  fully  recognised  and 
confirmed  in  Smith  v.  MiUes,  1  T.  R.  475 ; 
where  it  was  held,  that  trespass  will  not  lie 
against  the  sheriff,  for  taking  the  goods  of 
a  bankrupt  in  execution  after  an  act  of 
bankruptcy,  and  before  issuing  the  com- 
mission, notwithstanding  he  seUs  them  af- 
ter commission  issued,  and  after  notice  of 
a  provisional  assignmeitt.  And  see  Clarke 
T.  Ryall,  postf  642. 

Where  a  fieri  facias  is  levied  the  same 
day  tliat  an  act  of  bankruptcy  is  committed, 
the  Court  will  take  notice,  at  what  tirae  of 
the  day  each  took  place ;  for  the  validity 
of  the  execution  depends  on  the  priority; 
Thomas  v.  Desanges,  2  B.  &  A.  58G;  Sad- 
ler V.  Leighf  4  Camp.  197,  S.  P.  This 
seems  to  be  the  only  case,  in  which  the 


Court  will  notice  the  fraction  of  m  day; 
see  R,  V.  AdderUy,  2  Doug.  468 ;  GaUm 
V.  WigUy,  Ca.  temp.  Hardw.  206 ;  CkmU 
V.  PUtt  postf  439 :  See  also  Swtm  v.  Mvr- 
land,  1  Brod.  &  B.  370,  3  B.  Mo.  740,  S.  C. 
But  now,  by  stat  6  Geo.  4,  c.  16,  a.  81, 
executions  against  the  goods  of  a  baiakrupt, 
bond  fide  executed  more  than  two  calendar 
monUis  before  issuing  the  commimoii,  shiO 
be  valid,  notwithstanding  a  prior  act  of 
bankruptcy,  provided  the  person  at  whose 
suit  the  execution  shall  have  issued,  had 
not  notice.  And  in  case  of  a  commission 
superseded  and  a  new  one  granted,  no  exe- 
cution to  be  valid,  unless  executed  more 
than  two  calendar  months  before  the  first 
commission. 


Visitor  of  an  an- 
rient  college  is 
visitor  also  of 
ingrafted  found- 
ations i  unless  a 
special  visitor  is 
appointed :  not- 
withstanding a 
remedy  by  dis- 
tress is  abo  pro- 
vided for  by  the 
new  founder. 


The  King  v.  The  Bishop  of  Ely. 

S,  C,  i  Burr.  158;   1  Lord  Kenyon,  441. 

M.OTION  for  a  prohibition  to  the  Bishop  of  Ely,  to  restrain 
him  from  proceeding,  as  visitor  of  St.  John's  College,  Cam- 
bridge, in  a  cause  of  appeal,  promoted  by  Thomas  Todding- 
ton,  clerk,  against  the  election  of  William  Craven  into  one  of 
Dr.  Keton's  fellowships,  in  the  said  College.  It  was  suggested 
upon  affidavits  hinc  inde,  that  the  College  was  founded  by 
Margaret  Countess  of  Richmond,  who  consigned  the  completion 
of  it  to  Fisher,  Bishop  of  Rochester,  and  he  finished  and  gave 
it  a  body  of  statutes,  2  Hen.  8.  The  College  is  erected  on 
the  scite  of  an  old  priory,  formerly  under  the  jurisdiction  of  the 
Bishop  of  Ely ;  and  in  Fisher  s  statutes,  there  is  the  following 
clause,  which  is  omitted  in  the  subsequent  statutes  after  men- 
tioned, viz.  "  Cap.  de  Visitaiore.  Praeter  hunc  visitationis  mo- 
"  dum,  nos  alium  nullum  Episcopo  Eliensi  concedimus,  sed 
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**  nec  a  sociis  tolerari  peniiittemus  aliquo  paeto ;  quod  etiam  iis 
*^  mandamus  per  vim  sui  juramenti.  pcimus  enim  quod  eximid 
**  Virago  DominaFundatrix  impetravit  abEIiensiEpiscopo,  qui 
**  tunc  fuerit,  jus  fundationis  ea  quidem  ratione^  ut  ex  deso- 
**  latis  iSdicuiis  tarn  illustre  Collegium  erigeret;  quod  cum 
^'  consummaverit,  par  est,  ut  Elienses  Episcopi  nihilo  majorem 
*^  in  hoc  Collegio  sibi  yendicent  autoritatem,  quam  in  eaeteris 
**  Collegiis  AciulemisB,  ubi  non  sunt  fundatores*'(l!). 

Afterwards,  Queen  Elizabeth,  as  heir  to  the  foundress,  gave 
the  College  a  new  body  of  statutes,  in  many  respects  similar  to 
♦Fisher's ;  but  without  the  foregoing  clause.    The  passages  re-  [ 
lied  on  by  either  side,  out  of  these  statutes,  in  the  present  case, 
were  principally  the  following : 

"Cap.  2.  De  Electione  Masistri. — Si  [electores]  d^  tino 
**  aliquo  non  consenserint,  tum  ad  Collegii  visitatorem  veniatur ; 
''  et  ille  pro  magistro  habeatiur,  quem  solus  visitator  duxerit 
**  prseficiendum. — Etdictus  visitator  eundemintraSO dies,  &c. — 
**  Quibus  per  EpiscopumEliensem  dicti  Collegii  visitatorem  non 
**  observatis,  tunc  ad  summum  Academise  Cancellarium  perti- 
**  neat  pro  ilia  vice  magistri  nominatio." 

"  Cap.  11.  De  Electione  Preeddis  et  aliorum  Officiariorum, 
**  — Is  erit  electus,  quem  magister,  si  intra  regnum  Angliae 
fuerit,  nominaverit ;  quod  si  extra  regnum  fuerit,  tum  is  quem 
Episcopus  Eliensis,  dicti  Collegii  visitator,  intra  regnum  ex- 
istens ;  vel  absente  aut  sede  vacante,  quem  Academiae  Can- 
**  cellarius,  nominaverit,  &c." 

"  Cap,  IS.  De  Electione  Sociorum. — Elodem  modo  proce- 
*'  datur  quo  supra,  &c." 

"  Cap.  45.  De  Modo  procedendi  contra  Magistrum  cfimi" 
''  nosum^  &c. — Si  major  criminosus,  &c.  sponte  oedere  nolue- 
rit ;  denuntiabitur  Episcopo  Eliensi,  vel,  eo  in  remotis  agente 
seu  sede  vacante,  Cancellario  dictas  Universitatis ;  vel  eo 
extra  Universitatem  existente,  praspositis  Colle^^orum  Regis, 
Trinitatis,  et  Christi,  &c.  Episcopus  vero  Ehensis  vel,  &c. 
de  criminibus,  &c.  siunmarie  et  de  piano  et  extrajudicialiter 
cognoscat,  et  magistrum  ab  officio  suo  removeat  &c,  cessan- 
tibus  appellationis,  recusationis,  querelse,  aut  cujusmodi  alte- 
"  rius  juris  aut  facti,  remediis." 

"  Cap.  50.  De  Ambiguis  et  Obscuris  interpretandis. — Abro- 
**  gatis  igitur  quibusvis  aliis  statutb,  pro  hujus  Collegii  guber- 
*'  nattone,  prius  excogitatis,  haec  praesentia  tum  vera  tum  sa- 
^*  lubria  pronunciamus.  Reservata  nobis  nihilominus  potestate 
"  vel  adiiciendi,  vel  minuendi,  mutandi,  &c. — ^Quod  si  forte 
Canceuarius,  aut  Vice  Cancellarius,  aut  Episcopus  Eliensis, 
aut  demum  quivis  alius  contrarium  attentaverit,  et  novum 
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(I)  Colleges  in  the  onivenitiea  were 
certainly  considered  by  the  popbh  clergy, 
under  whose  direction  they  were,  as  eccte- 
tUuHcaly  or  at  least  Mcterical  corporations, 
and  therelbre  the  right  of  visitation  was 
claimed  by  the  ordinary  of  the  dioceae. 
And  in  some  of  the  colleges  at  Oxford, 
where  no  special  i^itor  is  appoufited,  the 


Bbhop  of  Lincoln,  in  whote  diocese  Oiford 
was  formerly  comprised,  has  imnemorially 
exercised  visitatorial  authority.  And  poa- 
dbly  the  Bishop  of  Ely's  visitatorial  power 
at  Cambridge  may  be  derived  from  the 
same  source^  But  Mr.  Christian  dovbts 
the  latter  suppositioo ;  1  Bl«.  Comm.  482. 
See  po$i,  86. 


»  ^ 
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7«£  &:< -.  ''  7uv\\iifA  ^ta^tutuxn  adfaibere  molhus  fuerit;  ab  ejus  obBgairinnf 
*  ^  "  zuUjjhitt  nostra  maei^tnim,  Ace.  penitns  absoKimiiSy  euque 
^•'  "  tnUirdiamWij  ne  pareant  adminamre  ouoris  pacto,sali  pona 
i;  -*  ''  perjurii  et  amotionia  perpetiue.  QoM  ri  inter  magistnmi  et 
'  ''  vjckt^,  aut  inter  ministnmi  et  socioe,  aut  inter  ipaos  aodos 
"  aKfr-ve  quoscunque  nostri  CoDegii,  super  afiq[iio  articiilo  ill- 
"  tut/>nnn  nffntrfiTum  dubium  aKqiud  oriatur,  cojus  dccirif>  intn 
''  H  Alt*  necjuiverit  inter  eos  baberi:  tunc  Tofamms,  at  partes 
''  dL»«.identea  duo&  eligant,  qui  reTerendiasinum  Epiaeopm 
.**  KMenftem  pro  tempore  existentem  lin  quo  rinoeram  fidnan 
*'  p^inimus,  quemque  juxta  planum,  communem,  litenJem  cC 
"  immmaticalem  itensum.  et  ad  dulrium  pertensum  aptioren, 
**  fimntn  hujusmodi  ambiguitates  interpretaturum,  dissoliitniiiiiiy 
"  declaratunim,  arbitramur)  ubicunque  intra  r^num  Anglie 
"  fufrrity  adeant,  vel  saltem  totam  controversiam  in  scriptis  docm 
*'  reverendidsimo  patri  si^rnificent :  cujus  quidem  reverpndiwgmi 
"  P2pi4Copi  determinationi,  interpreUtioni«  et  dedarationi  super 
'*  prordicto  dubio  ita,  ut  pra^fertur,  disputato,  ac  ad  cum  delato, 
''  iaciendisy  magitftrum,  prsesidem,  socios,  &c.  omnes  died  Col- 
''  legii  obtemperarc  volumus,  et  cum  effectu  parere.  Visiti* 
"  tionem  autem  hujus  CoUegii  reverendissimis  in  Christo  pa- 
''  tribus  flpiscopis  Eliensibus  commendamus;  quibua  et  con- 
*'  cenffimus  cuju&dam  idonei  prssentationem,  qui  sit  fiitnrus  in 
**  hoc  Collegio  socius.  Idoneum  autem  intelligimus,  qui  ouaE- 
"  tatc'tt  habeat  easdem,  quae  describuntur  in  statuto  de  quaiitate 
"  HiKriorum :  iieque  enim  alium  quempiam  recipi  Yolumus  a  Col- 
"  legio.  Neminem  autem  ilii  praesentent,  nisi  talem  qui  pro 
*'  ."iiiH  iiieriti.s  hf>c  sodalitio  di^us  ftierit,  et  qui  cum  statutis 
"  [Kjr  omnia  conveniat.* 

'*  Cat.  51.  I)e  Visitatoke. — Xos  igitur  fiducia  benignitatb 

**  reverendiHsimi  in  Christo  patris  Episcopi  Eliensis,  qui  nunc 

est,  (;t  Kuccessoriun  suoruni,  freti,  confisique,  quod  haec  nos- 


pati- 
*'  cjiitur ;  MtatuiinuH,  &c.  ut  Episcopus  Eliensis,  qui  pro  tempore 
"  fuerit,  f/twtics  per  magistrum  et  quinque  ex  senioribus,  sive 
**  p(T  Hcn)tem  seniores,  reluctante  magistro,  requisitus fuerii^ 
**  'wl  Collegium  valeat  et  possit  accedere ;  magistrum,  &c.  convo- 
[      *ri'      1  "  ♦care;  Collegium  tam  in  capite  quam  in  membris  visitare; 

"  ac  (1(!  et  super  omnibus  et  singulis,  statum,  commodiun,  ho- 
*'  norcm  et  dicti  CoUe^i  statuta,  magistri,  prsesidis,  decanoruin, 
**  thcKHurariorum,  sociorum,  scholarium,  discipulonun  et  mini- 
••  Htroruni  rcformationeni  et  correctionem  concementibus  dili- 
•*  l^eiiter  in(|uirere;  juramcnta  exigere;  crimina  &c.  in  ea  visi- 
*'  tatione  comperta  debitc  punire,  corrigere  et  reformare;  ac 
**  jurisdictionem  sunni  ordinariam  (quam  volumus  et  hoc  statuto 
**  iiostro  ordinnmus  ad  eundem  Episcopum  Elienscm,  et  suc- 
"  cfKson's  Nu<»s,  in  pcri)etuuni  spectare  et  pertinere)  in  magis- 
**  truin  I't  socios  dicti  CoUegii  exercere;  caeteraque  omnia  et 
•*  singul'i  faoiTc  ct  exercere,  (juir  ad  eorum  correctionem  et 
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*'  rcfoimationem  sunt  necessaria,  aut  quovbmodo  opportuna^      Tui  Kino 

'^  etiamsi  ad  privationem  seu  amotionem  magistri,  prassidis,  &c.  Ji- 

**  contingat.     Eum  autem  volumus^  visitatione  semel  incepta  .    ^'  ^   ^^' - 

**  atque  inchoata,  quam  cito  commode  poterit,  causas  omnes 

**  dijudicet  et  determinet,  ac  finem  visitationis  suse  omnino  intra 

*'  quindecim  post  ejus  ad  Collegium  accessionem  dies  faciat. 

**  Correctionem  debitam  quilibet  subeat,  cessantibus  quibus- 

**  cunque  provocationibus,  appellationibus,  querelis  et  alus  juris 

**  et  facti  remediis.     Dissolutaque  visitatione,  pro  esculentis  et 

**  poculentis  expensis,  oneribus  et  procurationibus,  ratione  vi- 

*^  sitationis  hujusmodi,  debitis,  volumus  et  statuimus,   quod 

**  summa  pecuniaria,  in  bons  memoriae  Jacobi  olim  Eliensis 

*'  Episcopi  concessionibus  et  ordinationibus  limitata  et  decla- 

**  rata,  absque  dilatione  qualibet  solvatur.  Reverendissimi  vero 

^^  patris  Episcopi  Eliensis  conscientiam  apud  altissimum  onera- 

*^  mus,  ut— visitationis,  inquisitionis  et  reformationis  officium 

**  diligenter  impendat,  et  fideKter  in  omnibus  exequatur." 

After  the  first  statutes,  and  before  the  promulgation  of  the 
second,  by  indenture,  27th  October,  22  Hen.  8,  between  Sir 
Anthony  Fitzherbert,  and  John  Keton,  D.  D.  of  the  first 
part,  the  Chapter  of  Southwell,  Co.  Nottingham,  of  the  se- 
cond part,  and  St.  John's  College,  of  the  third  part,  it  was 
agreed,  "  That  Dr.  Keton  should  have  two  fellows  and  two 
"  disciples  sustained  at  the  costs  of  the  College  for  ever,  of  his 
"  foundation,  over  and  above  the  number  of  fellows  and  dis- 
*^  ciples  then  founded,  with  the  same  emolument  and  advantages 
**  as  other  fellows  and  scholars  of  the  said  College,  and  an  ad- 
**  ditional  stipend  of  ISs.  4fd,  per  annum^  to  each  of  said  two 
**  fellows.  *That  Sir  Anthonv  Fitzherbert  and  Dr.  Keton,  or  [  *75  ] 
**  the  survivor  of  them,  should  have  the  visitation  of  the  said 
*^  fellows  and  scholars,  during  their  respective  lives,  and  after 
*^  their  decease,  the  College  should  have  the  election  accord- 
**  ing  to  such  written  ordinance  as  Dr.  Keton  by  vrill,  or  othcr- 
*'  wise,  should  make  or  declare :  Proviso,  that  the  said  fellows 
'^  apd  scholars  should  be  elected  out  of  such  as  are  or  have 
*'  been  choristers  of  Southwell,  if  any  fit  person  could  be  found 
*^  bom  in  Southwell;  and  in  default  of  such,  then  out  of  such 
**  as  have  been  choristers  of  Southwell,  and  were  then  resident 
in  the  University  of  Cambridge ;  and  in  default  of  such,  then 
out  of  the  most  singular  in  manners  and  learning,  of  what 
country  soever,  then  resident  in  Cambridge.  That  the  mas- 
**  ter,  feUows  and  scholars  of  the  old  foundation,  as  well  as  the 
**  new,  should  take  an  oath  to  observe  Dr.  Keton's  statutes,  so 
*'  as  the  same  were  agreeable  to  those  ordained  by  the  found- 
"  ress  of  the  College.  In  consideration  of  all  whicn.  Dr.  Keton 
"  had  ^ven  and  paid  to  the  College  400/.  And  it  tea*  agreed^ 
**  thatt  if  the  College  should  fail  in  taking,  admitting,  receiving 
**  or  maintaining  the  said  fellows  and  scholars,  according  to 
the  said  ordinances  and  agreement,  they  should  forfeit  to  Sir 
A.  F.  and  Dr.  K.  and  the  Chapter  of  Southwell,  in  the  name 
of  a  penalty,  20s.  for  every  month  that  the  said  fellows,  &c. 
were  so  excluded,  restrained,  &c.  for  which,  they  should  be 
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The  Kino      '<  at  liberty  to  distrain  in  the  manors  of  Marslete,  &c.  belonging 
B     f  E         *^  ^^  ^^  ^^^  College."    Dr.  Keton  made  no  other  statute  or 
^   ^'  ^ ^    ^'  '  ordinance  than  was  contained  in  the  said  indenture. 

Toddington  had  appealed  to  the  Bishop  of  Ely,  against  the 
College  for  rejecting  him  when  candidate  for  one  of  these  fel- 
lowships, though  he  had  been  a  chorister  of  Southwell,  aad  was 
otherwise  well  qualified;  and  the  Bishop  had  cited  the  College ; 
whereupon  this  prohibition  was  prayed. 

Mr.  Yorke,  SoUcitor-General,  Sir  /J.  Lloyd,  Serjeant  Hewk 
and  Mr.  Parrot  shewed  cause;  and  they  stated  that  three  ques- 
tions had  been  made. 

1.  Whether  the  Bishop  be  general  visitor,  so  as  to  judge  of 
elections,  on  the  original  foundation? 
[     *76     ]       *2.  Whether  he  be  so  on  Dr.  Keton's  ingrafted^  or  annexed 

foundation? 

3.  If  he  be,  whether  the  clause  of  distress,  in  Dr.  Keton*s 
indenture,  excludes  the  jurisdiction  of  the  Bishop? 

1.  The  first  question  depends  on  e.  50,  51,  oi  the  statutes. 
General  words  are  sufficient  to  make  a  general  visitor;  Dr. 
Bentley^s  Case,  Fitzs.  S05{m),  Visitator  sit  Episcopus  EUentUy 
adjudged  to  vest  full  visitatorial  power  in  the  Bishop  and  his 
successors.     K.  and  Bishop  of  Lincolny  H.  2  G.  2.     No  set 
form  of  words  is  necessary  to  make  a  visitor  (n),  but  the  giving 
visitatorial  powers  is  sufficient;  the  College,  being  founded  on 
the  scite  of  an  old  priory,  did  originally  belong  to  the  Bishop's 
jurisdiction  as  ordinary;  and  (unless  it  be  afterwards  exempted) 
must  still  continue  so.     Under  Bishop  Fisher's  statutes  the 
Bishop  of  Ely  was  appointed  visitor ;  by  Qu.  Elizabeth's  he  is 
continued  so,  "  Visitationem  Episcopo  Eliensi  commendamus i" 
c.  50.     And  he  is  recognised  as  such  in  many  other  places  in 
the  statutes.     The  Queen  reserved  to  the  Crown  all  legislative 
power,  but  gave  to  the  Bishop  a  full  visitatorial  authority.     A 
visitatorial  power  must  reside  somewhere ;  and  the  uninterrupted 
exercise  of  it  will  presume  a  grant  from  the  founder.  Dr.  Martin 
and  Archbishop  of  Canterbury  {p),  Tr.  11  &  1^  Geo.  2.  B.  R.; 
motion  for  a  prohibition,  for  interfering  as  visitor  of  Merton 
College.     Suggested,  that  the  Bishop  of  Winton  was  their  vi- 
sitor; but  it  being  shewn,  that  the  Archbishop  had  continually 
exercised  this  right,  the  prohibition  was  denied ;  and  Lee,  C.  J. 
cited  1  Vent.  155,  and  held,  that  though  practice  will  not  site 
a  right,  yet  it  is  strong  evidence  to  prove  one ;  and  the  College 
have  more  than  once  acknowledged  him  their  visitor.     4  Mod. 
233,  Skinn.  368,  Comb.  279.     If  he  be   general  visitor,  the 
power  of  inspecting  elections  follows  of  course,  as  incidental  to 
his  office.     K,  and  Warden  of  All  Souls,  Oxon.,  Sir  T.  Jones 
175;  mandamus  to  the  warden  to  admit  a  fellow.     He  returned 
"A  visitor;"  and  the  Court  held  it  incidental  to  visitatorial 
r      ^pjpj      -.  power,  to  admit  and  expell.    And  if  to  admit,  then  certainly  to 
L         « «      J  examine  the  right  of  admission.    *The  particular  powers  vested 

(m)  2  Stra.  912,  2  Bro.  P.  C.  220  (ed.      S.  78;  A.  G.  v.  MiddUtm,  2  Yes.  S.  328. 
1803)  S,  C,     See  ante,  54  (/i).  (o)  Andr.  258. 

(n)  A,  G.  V.  TtUbol,  3  Alk.  662,  1  Yes. 
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in  the  Bkhop  will  not  exclude  general  incidental  powers,  K,      The  Knca 
and  Bishop  of  Chester^  Str.  797.     Though  cases  may  be  put,  ^• 

where  the  visitor's  power  is  suspended,  yet  that  does  not  destroy  .  "P'  °^  ^^* , 
it  in  other  cases.  Green  and  Rutherforth  in  Canc.(29);  a  bill 
to  compel  the  College  to  execute  a  trust.  The  College  pleaded 
a  visitor.  The  same  doctrine  laid  down.  If  the  visitor  should 
(for  instance)  become  master  of  the  College,  his  visitatorial  au- 
thority would  be  suspended  in  all  points  relative  to  himself,  and 
that  of  the  King's  Bench  would  immediately  take  place  {q).  But 
in  other  points,  and  when  he  ceased  to  be  master,  the  visitato- 
rial authority  would  remain. 

2.  In  Pete's  Case,  A.  D.  1726,  the  College  on  a  similar 
foundation  (Dr.  Berisford's)  has  submitted  to  me  Bishop's  vi- 
sitation. It  is  necessary,  from  the  policy  of  colleges  and  schools 
of  learning,  that  annexed  foundations  should  foUow  the  nature 
of  the  original.  Otherwise,  great  confusion  and  perpetual  dis- 
putes must  ensue,  when  two  jurisdictions  clash;  Jennings^s 
Case,  6  Mod.  421.  In  Mapletoft's  Case,  alias  Attorney  General 
and  Talbot  {r)y  in  Cane.  21  March,  1747,  it  was  determined^ 
that  whenever  a  new  foundation  came  into  an  old  one,  it  must 
submit  to  the  discipline  of  the  original  society,  unless  a  special 
visitor  be  appointed.  Allowed,  that  if  the  new  founder  gives 
new  statutes  or  constitutions,  such  new  policy  may  subsist;  but 
there  is  no  instance  of  this  in  either  University.  In  the  present 
case,  half  of  the  fellows  of  St.  John's  are  ingrafted  fellows; 
they  all  take  the  same  oath,  to  observe  the  same  statutes,  which 
must  mean  the  old  statutes.  Dr.  Keton  purchased  the  nomina- 
tion of  two  fellowships  and  two  scholarships  for  400/.  They 
are  emanations  from  the  old  stock,  and  therefore  visitable  by 
the  old  visitor.  Dr.  Keton  reserved  to  himself  the  power  of 
makmg  new  statutes,  which  however  must  have  been  conform- 
able to  the  old  ones;  but  he  made  none :  Therefore,  upon  all  ac- 
counts, he  left  his  fellows  under  the  same  rule  and  government, 
as  the  ancient  foundation.  The  College  is  now  governed  by 
Queen  Elizabeth's  statutes.  When  these  were  made,  Dr.  Ke- 
ton's  foundation  was  incorporated  with,  and  a  part  of  the  Col- 
lege. These  statutes  therefore  relate  to  them,  as  well  as  to  the 
old  foundation. 

*3.  The  clause  of  distress  given  to  the  church  of  Southwell,  [  *78  ] 
nomine  pcena^  cannot  exclude  the  visitor.  If  they  who  are  en- 
titled to  the  penalty  are  to  be  looked  upon  as  visitors  quoad 
hoCf  they  a^e  both  judges  and  interested  parties,  which  the  law 
will  not  allow.  Dr.  Keton's  fellows  are  entitled  to  all  the  rights 
of  original  fellows,  whereof  the  right  of  appeal  to  the  visitor  is 
one.  This  remedy  by  distress  is  not  given  to  the  party  injured, 
but  to  the  church  of  Southwell;  as  an  additional  remedy,  to 
prevent  any  collusion  between  the  visitor  and  the  CoUege. 
Had  it  even  been  given  to  the  party,  still  the  visitor  miffht  have 
interfered  to  give  specific  relief,  by  compelling  the  College  to 

(p)  1  Vet.  Sen.  462.     (g)  But  see  R.  v.  Cath.  Uali,  4  T.  R.  233  and  pott,  90,  n.  (A). 

(r)  3  Atk.  662,  1  Yes.  Sen.  78. 
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admit;  whereas  the  distress  is  of  a  different  nature^  only  a  sa* 
tisfaction  for  the  injury  committed  by  excluding  him,  and  that 
Bp.  ofELY.     satisfaction  very  inadequate,  only  13/.  a-year.     It  is  held,  2  Str. 
"        *    1061,  that  the  same  person  may  be  entitled  to  different  reme- 
dies, and  one  does  not  exclude  the  other. 

In  support  of  the  rule,  Serjeant  Prime,  Mr.  Norton,  Mr. 
Morton  and  Mr.  Winn  argued,  that  the  power  of  a  visitor  is  ex- 
tremely arbitrary,  and  therefore  the  right  to  exercise  it  should 
be  narrowly  inspected  by  the  law.  For,  what  is  laid  down  in 
James  Baggs  Case,  1 1  Rep.  99  b,  '^  that  an  assize  will  lie  to 
redress  the  sentence  of  a  visitor,"  was  ruled  not  to  be  law,  in 
the  Case  o(  Philips  and  Bury{s).  All  fundatorial  rights  arise 
from  the  property  of  the  founder,  and  to  see  this  property  rightly 
administered,  is  the  ground  of  visitatorial  power.  A  founder 
has,  eo  nomine ,  a  right  to  visit  his  own  foundation;  and  if  he 
dies  without  disposing  of  it,  it  descends  to  his  heirs ;  or  if  he 
has  no  heirs,  it  escheats  to  the  Crown.  The  College  afiects  no 
independency;  but  says,  the  King  is  general  visitor  of  the  old 
foundation,  in  right  of  the  royal  foundress ;  and  if  no  heir  of 
Dr.  Keton  appears,  then  of  his  foimdation  also,  by  right  of 
escheat  (/). 

With  regard  to  the  three  questions  in  this  cause; — 1.  A 

founder  may  give  general  or  particular  powers  to  a  visitor.     If 

[     *  '^^     ]  he  gives  only  particular,  and  the  visitor  exceeds  those  *  powers, 

such  excess  becomes  a  nullity,  and  the  proper  subject  of  a  pro- 
hibition. Visitatorial  power  is  not  to  be  inferred  from  implica- 
tion ;  it  must  be  constituted  by  express  appointment,  2  P.  W. 
325,  Case  of  Birmingham  School,  The  Bishop  is  in  no  part  of 
the  statutes  appointed  general  visitor  of  the  college,  but  a  par- 
ticular visitor  only :  therefore  the  general  power  still  remains  in 
the  Crown.  Particular  visitatorial  powers  being  given  to  the 
Bishop,  will  not  make  him  general  visitor;  even  though  he  is 
recognized  in  other  parts  of  the  statutes  under  the  general 
name  of  visitator.  An  executor  may  be  appointed  with  limited 
powers ;  and  if  such  a  one  be  spoken  of  as  executor  in  another 
part  of  the  will,  that  will  not  make  him  a  general  executor.  In 
c.  50,  the  foundress  reserves  to  herself  the  power  "  interpre- 
tandif  &c."  from  which  power  the  Bishop  is  expressly  ex- 
cluded. In  the  clause  which  gives  the  strongest  visitatorial 
power,  "  Visitationem  commendamus,''  c.  50,  the  Bishop  is  also 
complimented  with  the  nomination  of  one  fellow :  but  tne  mas- 
ter and  fellows  are  to  judge  of  the  idoneity  of  the  fellow  so 
named;  which  shews  he  is  not  universal  arbiter  and  incon- 
troUable  judge.     In  c.  45,  powers  are  given  to  the  Chancellor 


(«)  1  Ld.  Raym.  5,  2  T.  R.  346, 
(/)  **  The  right  of  being  visitor  cannot  be 
said  to  escheat;  it  is  misapplying  the  word ; 
for  that  appertains  to  estiites  held  by  tenure, 
and  where,  on  failure  of  heirs  of  the  donee, 
the  estate  reverts  to  the  donor,  as  an  es- 
cheat. There  is  nothing  incongruous  to 
say,  that  this  power,  which  at  the  time 
when  the  charitv  was  founded  was  vested 


in  somebody,  should  now  devolve  on  the 
King,  there  being  no  other  person,  who 
has  any  claim  to  it,  to  be  exercised  cy-pres 
to  the  manner  in  which  ife  was  exercised 
by  the  founder  and  his  heirs.  This  power, 
though  not  expressly  reserved  to  the  King, 
yet  belongs  to  him  by  operation  of  law :" 
per  Ld.  Kenyan  in  /f.  v.  Cath,  llaU,  4  T. 
R,  243. 
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of  the  University  and  others^  quite  inconsistent  with  the  Bishop  s  Thr  King 
claim,  as  general  visitor.  In  e.  51,  it  is  only  directed,  that  if  g  of  Ely 
the  master  and  five  seniors,  or  seven  without  the  master,  think  « — L^  '/ 
proper  to  call  him  in,  "  ad  collegium  valeat  accedere^^  &c*  If 
the  Bishop  be  not  general  visitor,  he  has  nothing  to  do  with 
elections;  for  there  is  no  special  .clause,  to  invest  him  with  the 
right  of  inspecting  them.  The  cases,  4  Mod.  233,  K*  and  Q. 
against  St,  Johns  College ,  and  Skinn.  368,  S.  C.;  K.  and 
Gower{u),  wherein  the  College  recognized  the  Bishop  as  gene- 
ral visitor,  in  a  return  to  a  mandamus ,  will  not  bind  the  College: 
it  was  the  return  of  counsel,  not  of  the  society;  or  if  of  the  so- 
ciety, the  successors  shall  not  be  bound  by  the  mistake  of  their 
predecessors.  The  case  of  Green  and  Rutherforth  was  never 
determined,  but  appeared  to  be  an  arbitrary  proceeding  on  the 
side  of  the  visitor.  In  Dr.  Bentleys  Case,  there  was  no  re- 
servation of  powers  to  the  founder  or  his  heirs,  as  in  the  pre- 
sent case;  but  the  intention  of  the  Crown  was  apparently  to 
make  an  unlimited  visitor. 

*2.  In  Pegge's  Case,  1726,  the  proceedings  were  had  in  the  [  *80  ] 
long  vacation,  when  the  Courts  were  not  open  to  move  for  a 
prohibition.  But  however,  the  exercise  of  an  illegal  jurisdic- 
tion will  never  give  a  jurisdiction.  If  the  Bishop  be  not  visitor 
as  to  elections  upon  the  old  foimdation,  a  fortiori  he  cannot  be 
on  Dr.  Ketones.  But  supposing  him  visitor  of  the  old  founda- 
tion; yet  he  cannot  be  so  of  the  new,  except  specially  appoint- 
ed by  the  founder;  which  is  not  here  the  case.  Qu.  Elizabeth, 
who  was  subsequent  to  Dr.  Keton,  could  not  make  regulations 
for  his  fellowships;  which  were  not  of  the  foundation  of  the 
Countess  of  Richmond,  under  whom  Queen  Elizabeth  claimed. 
Dr.  Keton  might  subject  his  fellows  to  the  then  subsisting  ndes 
of  government;  but  could  not  part  with  the  right  of  visitation 
inherent  in  himself  and  his  heirs,  unless  by  plain  and  explicit 
words. 

3.  As  to  the  clause  of  distress;  there  is  a  difference  between 
superadding  new  fellowships  to  an  old  foundation,  which  is 
merely  matter  of  donation,  and  thus  purchasing  two  fellowships, 
which  is  a  matter  of  contract ;  and  therefore,  Dr.  Keton  and 
his  fellows  are  not  to  be  deprived  of  their  remedy  at  common 
law,  for  enforcing  the  execution  of  this  contract.  This  remedy 
was  not  inadequate  at  the  time  it  was  made;  13^.  per  annum 
being  a  large  sum  in  22  H.  8,  more  than  equal  to  the  fellow- 
ships. But  had  it  been  inadequate,  yet  the  founder  thought  fit 
to  accept  it,  and  require  no  more.  This  common  law  remedy 
is  as  effectual  as  any  visitatorial  power,  and  therefore  would 
supersede  it;  for  that  is  only  founded  upon  necessity,  because 
no  better  can  be  had.  But  here  the  parly  injured  (as  Todding- 
ton)  may,  upon  shewing  his  right  in  a  court  of  equity,  compel 
the  church  of  Southwell  to  distrain;  which  will  bring  the  right 
to  be  determined  on  an  issue  at  law:  and  being  once  deter- 
mined for  the  candidate,  the  Court  will  grant  a  mandamus  to 

(u)  3  Salk.  230. 
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Th8  Kwo     admit  him  afterwards  (r).     But  if  the  Bishop  has  a  concurrent 

••  authority,  he  might  judge  one  way,  and  the  church  of  South- 

-  ^  ^    ^^''  ^cll  another;  and  so  the  jurisdictions  would  clash,  and  the  Cot 

[     *81      ]  lege  would  he  ffroimd  between  them.     *On  the  whole,  if  the 

Bishop's  jurisdiction  be  even  doubtftil,  the  prohibition  will  be 

fl^ranted,  or  at  least,  leave  to  declare  in  prohibition,  as  was  sl- 
owed in  Fitzgibbon,  161,  else  the  parties  will  be  totally  pre- 
cluded of  aU  remedy,  and  cannot  appeal  to  any  superior  juris- 
diction. 

Afterwards,  in  the  next  Term,  the  Court  delivered  their 
opinion. 


Hilary  Term,      Lord  Mansfield,  C.  J. — It  has  been  strongly  insisted  on, 
30  Geo.  s.     that  tjie  Court  shoidd  at  least  give  the  College  leave  to  declare 
^^^^*        in  prohibition,  that  this  matter  might  receive  a  more  solemn  de- 
termination: but  I  own  I  have  strong  objections  to  it,  and  will 
say  a  few  things  on  that  head,  before  I  come  to  the  merits  of 
the  case, 
lieavttodedare      Where  the  Court  inclines  to  grant  the  motion  for  the  pro- 
^  ,P'°'****'^"     hibition,  there  the  defendant  has  a  sort  of  right  to  insist  that 
whe/Ae^Court  *^®  plfiiitiff  shall  declare  in  prohibition;  but  where  the  Court 
inclines  to  pro-   inclines  against  granting  the  motion,  there  the  plaintiflp  has  no 
hibit;  not  when  gu^h  right  to  insist  upon  declaring  (a).     For,  since  by  the  stat. 
contoinr?  ^  *^  Winton  the  defendant  is  Uable  to  costs,  he  cannot  be  compelled 

to  defend  the  suit;  wherefore,  in  such  a  case  there  may  be 
judgment  by  default,  and  the  Court  may  be  obliged  to  prohibit, 
even  against  their  own  opinion.  The  defendant  has  his  option, 
[  *  82  ]  *  and  shall  not  be  obliged  to  stand  to  an  expense,  which  the 
thing  contended  for  may  by  no  means  answer.  And  there  can 
be  no  injury  to  the  plaintiff,  by  discharging  this  rule ;  because 
all  the  King's  Courts  have  an  equal  right  to  grant  prohibitions. 
Who  shall  take  upon  them  the  burthen  of  defending  such  a 
suit?  The  promoter,  or  fellow  aggrieved,  who  has  only  a  tem- 
porary right?  Or  shall  the  visitor  himself  run  through  all  the 
forms  of  law,  even  to  a  writ  of  error,  only  because  the  plaintiff 
desires  it?  If  neither  of  them  will  do  it,  the  consequence  must 
be,  that  every  College  shall  do  as  they  please,  even  where  the 
authority  of  their  visitor  is  well  founded. 

I  come  now  to  the  merits  of  the  case,  in  which  there  are  two 
general  questions : — First,  Whether  the  Bishop  of  Ely  is  by 
the  statute  general  visitor  of  the  College,  with  respect  to  the 
elections  of  fellows ;  for  it  is  not  disputed,  that  he  is  so  in  many 
other  respects. — Secondly,  Whether,  supposing  him  so  on  the 
original  foundation,  he  has  the  same  jurisdiction  over  Dr.  Ke- 
tones, which  are  ingrafted  fellowships. 
Visitatorial  1,  Visitatorial  power,  however  depreciated  by  the  Counsel  for 

conv*'  ?ent  esta-  ^^®  ^^^^'  ^^  Certainly  very  convenient  for  these  learned  bodies, 
biishmcnt.         ^^  ^8  ^  forum  domesHcum^  calculated  to  determine  sine  strepitu 

all  disputes  that  arise  within  themselves,  and  the  exercise  of  it 

(w)  But  see  Dr,   Widdrington' s  Case,       Gapper,  3  East,  472 ;   Graham  v.  Pott$t 
1  Lev.  23;  and  U.  v.  AUop,  2  Show.  170.      post,  295. 
(a)  Bac  Abr.  Prohibitum  (F);  Gare  v. 
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is  in  no  instance  more  convenient,  than  in  that  of  elections.    If     thb  King 
the  learning,  morals,  or  proprietary  qualifications  of  students  ^* 

were  determinable  at  common  law,  and  subject  to  the  same  re-  ,  ^*  *>^  ^^^' , 
views  as  in  legal  actions,  there  would  be  the  utmost  confusion 
and  uncertainty;  while  he  who  has  the  right,  may  possibly  be 
kept  out  of  the  profits  of  what  is  in  itself  but  a  temporary  sub- 
sistence.    This  power,  therefore,  being  exercised  properly  and 
without  parade,  is  of  infinite  use  (6).     But,  whether  convenient 
or  not,  we  must  take  it,  as  it  b  established  by  law.     A  visitor.  No  appeal  from 
it  is  determined  in  Philips  and  Bury,  is  a  siunmary  judge,  and  *  ▼^"•or. 
a  judge  without  appeal  (e).    Whatever  objection  *  therefore  is  [     *83     ] 
made,  must  be  to  the  right  itself,  and  not  to  his  manner  of  ex- 
ercising it.     And  having  premised  this,  I  will  mention  some 
other  established  rules  concerning  visitatorial  power. 

The  law  considers  these  foimdations  in  two  lights;  1.  As  Visitatorial 
corporations;  in  which  respect,  they  are  the  creatures  of  the  5^^**"^^^*** 
Crown's  charter,  and  governed  by  tne  law  of  the  land:  2.  As  raiiy^rs^-"*" 
eleemosynary  foundations;  in  which  case  they  are  the  crea-  dally. 
tures  of  the  founder's  bounty,  and  subject  to  the  power  of  visit- 
ation by  the  founder  and  his  heirs,  as  was  held  in  the  Case  of 
the  Charter-house.   But  the  founder  may  delegate  this  visitato- 
rial power,  either  generally;  or  specially,  by  prescribing  a  mode 
for  the  exercise  of  any  part  of  this  power.  But  if  a  mode  of  visita- 
tion is  prescribed  in  any  particular  case,  that  will  not  take  away 
the  general  powers  incidental  to  the  office  of  a  visitor ;  of  which 
incidental  powers,  that  of  hearing  complaints  and  doing  justice 
thereon,  was  determined  to  be  one,  in  the  Case  of  Philips  and 
Bury,     No  precise  form  of  words  is  necessary  to  the  appoint- 
ment of  a  visitor :  ^^  Sit  visitator  "  has  been  held  a  sufficient  ap- 
pointment.    You  must  look  into  the  whole  tenor  of  the  sta- 
tutes, to  see  whether  the  power  be  given  or  intended  to  be 
given.     When  the  statutes  in  question  were  made,  visitatoriid 
power  was  not  so  well  understood  as  it  has  been  since,  and  is 
at  this  day.     A  founder  may  appoint  a  particular  visitor  for  a  Appointment  of 
particular  purpose.     And  he  may  spht  tne  power  into  as  great  *  visitor  may  be 
a  variety  of  statutes,  for  particular  cases,  as  he  pleases.     But  thegeneraitenor 
when  he  does  that,  the  Court  will  collect  from  the  whole  con-  of  the  statutes. 
sidered  together,  whom  he  intended  to  appoint  as  general  visi- 
tor.    In  the  AHomey-General  and  Talbot,  the  Case  of  Clare- 
hall,  Cambridge,  in  Cane.  21st  March,  1747,  Lord  Chancellor 
argued  thus,  in  order  to  determine,  who  was  general  visitor: 
One  statute  directed  that  the  Chancellor  of  the  University 
should  visit  **  annuatim,  si  quid  sit  corrigendum:"    A  second 
gave  him  power  to  interpret  the  statutes:    By  a  third,  the 
Countess  of  Clare  reserved  to  herself  (but  expressly  not  to  her 
heirs)  a  power  to  alter  the  statutes.     And  from  this  review, 
though  tnere  were  no  general  words  *  appointing  the  Chan-  [     *84     ] 
cellor  general  visitor;  yet,  as  there  were  several  references 
to  him,  and  the  heir  was  expressly  excluded  in  one  instance, 
the  Court  collected  the  intention  of  the  foundress,  and  deter- 

(b)  4  T.  R.  243,  2  Ves.  Jtm.  619,  aee.  (e)  Cowp.  322,  S.  P. 
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The  King      mined  that  the  Chancellor  of  the  University  was  general  visi- 

••  tor.     The  founder  may  also  appoint  a  general  visitor,  and  ex- 

p.  o     LY.     ^^p^  some  particular  cases  out  of  his  general  jurisdiction;  or 

Visitor'i  power    may  chalk  out  another  method  of  proceeding  in  others,  without 

Ty* A^fou^to.   resortmg  to  the  visitor  in  the  first  instance  (rf). 

Let  us  now  consider  the  present  case  upon  the  local  statutes, 
that  is,  upon  the  statutes  of  Queen  Elizabeth.  For,  the  old 
statutes  of  Bishop  Fisher  are  no  otherwise  material,  than  as 
they  may  throw  hght  upon  the  new  ones,  which  refer  to  the 
old  in  their  preamble :  as  the  common  law,  or  an  old  act  of 
ParHament  may  throw  light  upon  a  new  act,  which  alters  the 
former  in  some  respects,  though  the  new  one  is  the  rule  to  re- 
sort to.  Where  a  body  of  statutes  is  given  by  a  founder,  and 
a  visitor  appointed,  I  much  doubt,  whether  the  visitor  can  give 
new  laws  or  injunctions,  except  the  founder  gives  him  an  ex- 
press authority;  though  I  know  there  are  cases  wherein  visi- 
tors (not  being  expressly  prohibited)  have  exercised  such  a 
f)ower.  I  mention  this,  because  I  observe  a  jealousy  in  the 
bundress  here,  lest  the  right  of  making  statutes  should  be 
taken  from  her  heirs,  i.  e.  tne  Crown.  The  Bishop  is  there- 
fore appointed  visitor,  not  legislator;  the  legislative  power  is 
reserved  to  the  Crown,  the  heir  of  the  foimdress,  c,  50.  In 
Bentlejfs  Case  (e)  it  was  held,  that  when  the  founder  had  given 
a  complete  body  of  statutes,  his  heir  (which  in  that  case  was 
the  Crown)  could  not  alter  them,  or  give  new  ones  without  the 
consent  of  the  College.  But  here  is  an  express  reservation  of 
such  a  power.  The  particular  powers  granted  to  the  Vice- 
Chancellor  and  three  heads,  in  c.  45,  and  some  other  particu- 
lar cases,  seem  only  exceptions  to  the  general  visitatorial  power. 
The  question  is,  whether  all  the  rest  of  the  visitatorial  power 
(not  so  excepted)  is  not  vested  in  the  Bishop  of  Ely.  This  de- 
[      *85      ]  pends  principally  on  three  statutes.     '^  Cap,  2  refers  to  the 

Bishop,  as  the  known  visitor  of  the  College;  and  by  words  that 
would  alone  be  sufficient  to  make  him  a  visitor,  if  there  be  no 
other  general  visitor  appointed.  And  if  the  general  power  be 
in  the  V  ice-Chancellor,  who  is  named  in  one  single  instance,  or 
in  the  Crown,  because  it  has  the  legislative  power,  this  statute 
Power  to  inter-  would  be  void.  Cap.  50,  gives  express  authority  to  the  Bishop, 
pretstatutMcon-  ^^  determine,  interpret  and  explain  the  statutes.     This  is  as 

•titutes  a  visitor.  ,  ^il      'j.      ^  -  '^  ^    ^  a  ^     •    ^ 

large  an  authority  as  a  visitor  can  have.  A  power  to  interpret 
implies  a  power  to  visit,  and  was  held,  in  Attorney-General 
and  Talbot,  to  constitute  a  visitor.  The  words  at  the  end  of 
this  statute,  "  visitationem  coinmendamus,"  are  most  strong 
Vbitors  may  vi-  and  expUcit  words  to  make  him  a  general  visitor.  Cap.  51, 
meromou,  aives^thc  Bishop  a  power  to  visit  ea:  officio,  "  ca^teraque  omnia 
facere  et  exercere,  &c."  And  though  he  is  to  visit  when  called 
in,  yet  he  is  not  restrained  to  that  time  only.  As  in  Talbofs 
Case,  the  visitor  was  to  visit  de  anno  in  annum,  yet  held  a  ge- 
neral visitor:  In  Philips  v.  Bury,  de  quinquennio  in  quinquen- 

(d)  See    Ex  parte  Kirhy  Ravenswvrth      912,  S.  C.  and  post,  550,   3  Burr.  1656, 
Sehoolf  15  Ves.  Jun.  305,  8  East,  221.  S.  P.  and  2  T.  U.  310. 

(f)  In   Fitzg.    313.     See  also   2  Stra. 
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niuniy  yet  a  general  visitor.     If  therefore  the  Bishop  be  gene-     The  Kino 
ral  visitor,  he  is  so  at  all  times.     For  if  he  is  to  visit,  it  is  inci-  ^• 

dental  to  his  office  to  hear  complaints  at  any  time.     So  held  in  ^ ^'  °^    ^^' ' 

Philips  V.  Bury,  wherein  Lord  Holt  cited  from  Roll,  . Abr.  I' "  incidental 
513,  the  case  of  the  Corporation  of  Launceston^  where  it  was  {^arcomiiiarDt^ 
held  to  be  incidental  to  a  corporation  to  elect;  and  though  they 
are  directed  to  elect  on  a  certain  day,  the  power  of  election 
always  belongs  to  them;  which  is  a  case  directly  apposite.  I 
am  the  more  confirmed  in  my  opinion,  by  the  case  of  Green  v. 
Rutberforth.  This  was  an  attempt  of  the  visitor  to  compel  the 
execution  of  a  trust  reposed  in  this  College,  to  present  [one  of] 
their  senior  fellows  to  a  particular  living.  In  which  it  was  argued, 
1.  That  the  Bishop  oi  Ely  was  not  tne  general  visitor  of  this 
College.  S.  If  he  was,  that  this  was  an  ingrafhnent  on  the  old 
foundation,  in  which  the  general  visitor  had  no  right  to  inter- 
fere. 3.  That  no  visitor  can  interfere  in  relation  to  a  trust  at 
common  law.  The  cause  was  made  up,  *but  not  till  afler  [  *86  ] 
Uardwicke,  C,  had,  assisted  by  the  Master  of  the  Rolls,  deli- 
vered his  opinion  for  the  Bishop,  on  the  first  and  second  points : 
in  the  last  of  which,  Sir  John  Strange  agreed  with  him,  though 
he  gave  no  opinion  upon  the  first.  Lord  Hardwicke,  upon  ifanyspedalcx- 
penisal  of  c.  2,  50,  51,  was  of  opinion,  that  the  Bishop  was  ge-  ^tor",^°we^* 
neral  visitor.  His  only  doubt  was  upon  that  clause  in  c,  50,  thejunsditUon 
wherein  the  master  is  directed  not  to  obey  the  Bishop  of  Ely,  devoivci  to  the 
if  he  acted  contrary  to  the  statutes.  But  this  he  said  was  a  ^*"*''  Courts. 
special  exception,  and  (whenever  it  happened)  the  jurisdiction 
would  devolve  to  the  King's  Courts,  as  in  the  case  of  Manches- 
ter College  {/),  the  Bishop  of  Chester  (being  the  appointed 
visitor)  happened  also  to  be  warden:  It  was  held  he  could  not 
visit  himself,  but  his  right  was  suspended,  and  during  this  sus- 
pension devolved  to  the  Crown.  .  There  is  no  light  thrown  in 
by  the  old  statutes  that  tends  to  impeach  this  opinion,  but  they 
rather  confirm  it.  What  words  in  them  might  have  raised  a 
doubt,  are  left  out  in  the  new  ones.  Cap.  50,  is  in  both:  The 
words  "  Visitationem  Episcopo  Eliensi  commendamus,"  are  in 
both.  So  is  also  Cap.  51.  But  the  words  at  the  end  of  this 
statute,  "  Praeter  hunc  visitationis  modum"  to  *^  ubi  non  fun- 
datores,"  are  left  out  in  the  new.  This  seems  to  have  been 
done  purposely  to  avoid  doubt.  Though  even  as  they  stood 
in  the  old  statute,  they  would  not  bear  the  construction  which 
has  been  endeavoured  to  be  put  on  them;  as  if  the  Bishop 
were  confined  to  the  special  form  there  prescribed,  or  only  to 
his  jurisdiction  as  ordinary.  The  truth  is,  the  Countess  was 
jealous  that  the  Bishop  of  Ely  might  claim  to  be  founder;  she 
was  anxious  lest  he  should  give  new  statutes,  or  set  up  a  right 
to  change  the  old  ones,  and  therefore  she  directs  he  should 
have  no  greater  power  than  in  other  colleges,  where  he  was 
clearly  not  the  founder.  It  is  to  be  observed,  that  to  visit  as 
ordinary,  and  to  visit  an  eleemosynary  foundation,  are  very  dif- 
ferent things;  and  yet  the  Bishops  of  Ely  in  Cambridge,  and 

(/)  1  Barnard.  B.  R.  52. 
VOL.  I.  F 


gg  HILARY  TERM,  30  GEO.  II.  K.  B. 

Thb  King     of  Lincoln  in  Oxford^  had  more  visitorships  because  they  were 

^'  diocesans  (jf).     It  has  been  objected,  that  this  is  a  proceeding 

Bp.ofELT.     ^^  ^^  deprivation  of  Craven,  which  cannot  be  done  without 

the  concurrence  of  the  master  and  five  seniors.     But  the  fact 

is  otherwise.     This  is  not  a  proceeding  to  deprivation.     It  is  a 

[  *87  ]  mere  question  of  *  right  between  Toddington  and  Craven  to 
determine  whether  the  latter  is  a  legal  member  of  the  College 
or  no;  the  decision  of  which  has  always  been  held  incidental 
to  the  power  of  a  visitor.  Indeed,  I  believe  it  has  never  been 
seriously  doubted  in  the  College,  whether  the  Bishop  was  die 
general  visitor  of  the  old  foundation.  Nothing  has  been  sug- 
gested at  the  bar  to  shew  it:  And  a  case  has  been  cited  of 
jPesge  V.  Burton^  where  an  appeal  was  made  to  the  Bishop, 
ana  acquiesced  in,  concerning  even  an  ingrafted  fellowship. 
This  brings  me  to  the  second  question: — ^2.  Whether  Ih*. 
Ketones  ingrafted  fellowships  are  subject  to  the  review  and  sen- 
tence of  the  visitor  of  the  old  foundation  ?  And  this  draws  on 
a  debate  of  the  greatest  consequence  to  all  the  Colleges  in  both 
Universities.  One  cannot  see  the  tenth  part  of  the  mischiefr 
which  would  arise  to  the  Colleges,  if  they  should  succeed  in 
this  point.  There  is  no  College  which  would  not  be  involved 
in  it.  It  would  subject  some  of  them  totally  to  the  King's 
Courts.  In  this  very  College  of  St.  John's,  the  ingrafted  fel- 
lows are  in  the  proportion  of  seventeen  out  of  thirty.  I  was  de- 
sirous to  know,  whether  the  form  of  ingrafting  fellowships  be- 
fore the  reign  of  Queen  Elizabeth,  was  not  usually  by  inden- 
ture with  a  clause  of  distress,  as  this  of  Dr.  Ketones  is.  I  sus- 
pected it  took  its  original  from  an  analogy  to  tenure  by  divine 
service,  which  differed  from  frankalmoign,  in  that  it  was  cer- 
tain; and,  if  not  performed,  the  donor  or  his  heirs  had,  by  com- 
mon law,  a  right  to  distrain  for  it:  whereas  in  frankalmoign, 
he  had  no  remedy,  but  to  complain  to  the  ordinary;  Litt.  136, 
137.  I  have  therefore  inquired  into  most  of  the  old  founda- 
tions in  both  Universities,  and  find  there  are  few  without  some 
ingraftments,  and  those  generally  made  by  indenture,  as  this  is. 
And  all  ingrafted  fellowships  are  upon  the  same  footing  as  the 
old  ones,  except  they  are  received  upon  particular  terms,  by  a 
_  special  form  of  foundation,  and  a  special  manner  of  acceptance. 

L  o8  J  ^nj  (except  the  new  founder  has  *  ordained  the  contrary)  the 
old  visitor,  eo  nomine,  visits  all  annexed  foundations.  In  the 
case  of  University  College ,  Oxon.  in  Cane.  ^6th  July,  1740, 
William  of  Durham  had  ingrafted  two  fellowships  under  par- 
ticular qualifications  (King  Alfred  being  the  founder)  without 
any  particular  directions  about  their  visitor.  On  an  appeal  to 
the  Crown,  concerning  the  election  of  one  of  these  fellows,  the 
case  was  determined  against  the  College;  but  there  was  no 
contest,  nor  so  much  as  a  doubt,  concerning  the  right  of  visit- 
ation. The  mode  of  donation  is  in  all  cases  the  law  of  it.  If 
Dr.  Keton  had  appointed  another  visitor,  and  the  College  had 
accepted  his  donation  upon  these  terms,  his  visitor  would  take 

{g)  Ante,  71,  n.  (/). 
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place,  but  not  otherwise.    But  he  has  directed  his  fellows  to  be      The  Kino 
fellows  of  St.  John's  College,  though  of  his  foundation ;  he  con-  ^' 

tracts,  that  they  shall  have  the  same  privileges  and  rights  as  ,  Bp.  ofELv. 
other  fellows,  and  they  are  to  all  intents  on  the  same  footing 
as  the  rest,  save  only  their  proprietary  rights.     They  are  to  be  New  visitor  can 
elected  as  other  fellows,  there  is  no  provision  made  as  to  the  °"^y  *»«  appoint- 
maimer  of  voting  for  them;  that  is  referred  to  the  constitution  ^the^ifS^- 
of  the  College,  and  so  also  their  age,  learning,  morals,  &c     If  grafiment,  by 
the  College  judge  wrong  in  these  points,  the  visitor  may  re-  ^«  College  ac- 
view  and  reverse  the  sentence.     Dr.  Keton  s  fellows  are  more-  "?^"*„^I.?®* 

1  1  n   1      r^  tt  •  t  nation  under 

over  sworn  to  observe  the  statutes  ol  the  College,  u  e,  the  sta-  that  condition. 
tntes  of  the  original  foundation;  for  Dr.  Keton  made  none  him- 
self, nor  coidd  he  have  made  any,  inconsistent  with  those  of 
the  foundress.   Had  he  by  his  sole  authority  appointed  a  fresh 
visitor,  that  would  have  been  inconsistent  with  the  statutes  of 
the  original  foundation.   But  he  goes  farther;  and  by  disclaim- 
ii^  a  power  of  making  such  inconsistent  statutes,  he  shews  his 
intention  that  his  fellows  should  be  under  the  same  regulation 
and  government,  as  the  rest  of  the. society.     And  the  general 
visitor  may  proceed  against  either  of  them,  as  against  the  other 
fellows,  even  to  expulsion.     But  even  if  there  had  been  no- 
thing more  in  the  deed,  than  naming  them  fellows,  they  would, 
eo  nomine^  have  become  members  of  the  corporate  body,  and 
subject  to  all  the  disci*pline  and  rules  of  the  College.     And  [     *89     ] 
this  way  of  reasoning  is  not  new.     The  Attorney-General  and 
Talbot  was  the  case  of  an  ingrafted  fellowship  by  one  Free- 
man, by  indenture,  (but  I  don't  recollect  any  clause  of  distress 
in  it)  and  one  question  therein  moved  was,  Whether  the  autho- 
rity of  a  general  visitor  extended  to  ingraftments ;  but  Lord 
Chancellor  said,  that  the  party  was  concluded  by  his  own  in- 
formation; he  has  considered  himself  as  a  member  of  the  Col- 
lege, and  is,  eo  nomine,  subject  to  the  general  visitor.   In  Green 
V.  Rutherforthy  his  Lordship  held  the  same,  and  Sir  John 
Strange  concurred  with  him  in  opinion.     As  to  the  special  re-  Pov?erof distress 
medy  by  distress,  and  proceeding  •  in  the  King's  Courts  there-  g/n*u*n^t?n-" 
upon;  this  would  have  very  extensive  consequences,  and  affect  consi^ent  with 
many  cases  besides  the  present,  as  several  benefactors  have  the  general  visit- 
followed  the  steps  of  Dr.  Keton,  by  inserting  the  same  clause.  ****^  P®''^'^- 
The  remedy  is  however  inadequate  in  point  of  value,  and  it  is 
not  given  to  the  party  injured,  but  to  Dr.  Keton's  heirs  and  the 
chapter  of  Southwell.     This  remedy,  and  that  by  appeal,  are 
remedies  dicerso  intuitu.     The  appeal  is  a  specific  remedy  to 
be  applied  by  the  visitor  of  the  College ;  the  distress,  as  in  te- 
nure by  divine  service,  is  left  to  the  common  law.     And  there 
are  many  instances,  besides  these,  where  the  remedy  by  dis- 
tress does  not  take  away  the  specific  remedy.     In  prescribing 
proprietary  qualifications,  the  founder  has  declared  his  will, 
and  those  who  accept  his  benefaction  are  religiously  bound  to 
observe  it;  and  are  not  to  be  allowed  to  say,  they  can  judge 
better  than  their  founder. 

Upon  these  reasons,  I  am  very  clearly  of  opinion,  that  there 
is  no  ground  for  a  prohibition  in  this  case.   If  we  were  to  grant 
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it  on  the  second  question  made,  it  would  create  great  perplexity 
in  old  societies,  where  perha^  it  is  now  difficult  to  know  the 

/  ingrafted  from  the  original  feflowships.  If  I  had  doubted,  or 
inclined  that  a  prohibition  should  go,  I  would  have  given  leave 
to  declare  in  prohibition;  but  as  I  have  no  doubt,  I  think^  I 
ought  not  to  consent  to  it,  out  of  justice  to  the  appellant  (who 

]  may  thereby  be  kept  out  of  his  ♦right  for  a  long  time)  and  also 
for  the  sake  of  the  precedent. 
Denison  and  Foster,  Js.,  concurred.     Wilmot^  J.,  absent 

^'  The  rule  was  discharged  (A). 

(h)  lu  all  lay  corporations,  the  founder, 
his  heirs  or  assigns,  are  the  visitors,  whe- 
ther the  foundation  be  civil  or  eleemosy- 
nary; and,  whatevermight  have  been  the 
opinion,  it  is  now  held  as  established  com- 
mon law,  that  colleges  are  lay  corpora- 
tions, though  sometimes  totally  composed 
of  ecclesiastical  persons;  1  Bla.  Comm. 
480,  483;  3  Burr.  1656;  that  is,  if  the 
founder  has  not  appwnted  a  visitor;  1  Ld. 
Raym..  8;  2  T.  R.  352,  S.  P.;  and  see 
Eden  v.  Foster,  2  P.  Wms.  325.  There 
are  no  particular  words  required  in  a  dona- 
tion to  a  college;  it  is  sufficient  if  the  in- 
tention of  the  founder  appears,  who  shall 
be  vbitor,  and  technical  words  are  not  ne- 
cessary :  e.  g.  Folwnua,  quod  dictus  can- 
oeUarius  magistrumf  S^c,  poterit  vititare ;  ei 
si  quid  inter  eos  repererit  corrigendum,  cor- 
rigeU  et  puniat;  Att,  Gen.  v.  Talbot,  3 
Atk.  662,  1  Ves.  Sen.  78;  Att.  Gen,  v. 
Middleton,  2  Ves.  Sen.  327;  so  a  power 
clearly  given  to  interpret  the  statutes;  15 
Ves.  Jan.  315. 

But  in  the  case  of  a  private  eleemosy- 
nary foundation,  where  no  special  visitor 
is  appointed,  and  there  is  a  failure  of  heirs 
of  the  founder,  the  right  of  visitation  de- 
volves upon  the  King  {ayite,  78,  n.  (0,)  to 
be  exercised  by  the  Great  Seal,  and  the 
Court  of  King's  Bench  will  not  interfere ; 
R.  V.  Catharine  Hall,  4  T.  R.  233;  which 
case  was  recognised  and  acted  upon  by  Lord 
Tkurlow,  C.  in  Ex  parte  Wrangham,  2 
Ves.  Jun.  609.  Application  must  be  made 
to  the  Chancellor  in  hii  visitatorial  capa- 
city, by  petition  to  the  Great  Seal;  and 
not  by  bill  or  information ;  Ibid. ;  Att.  Gen, 
V.  Earl  of  Clarendon,  17  Ves.  Jun.  491. 
And  see  particularly  the  case  of  Queen's 
College,  Cambridge,  1  Jacob,  1.  But 
where  there  is  in  point  of  substance  a  visi- 
tor, that  excludes  the  general  interfer- 
ence of  the  Court  of  Chancery,  either  by 
commission  under  the  statute  of  charita- 
ble uses,  43  Eliz.  c.  4,  or  its  ordinary  ju- 
risdiction ;  Att.  Gen.  v.  Harrow  School^  2 
Ves.  Sen.  551 ;  and  see  Ex  parte  Kirby 
Ravensworth  Hospital,  15  Ves.  Jun.  305, 
8  East,  221;  Ex  parte  Bcrkhampstead 
School,  2  Ves.  &  Bea.  134;  Att.  Gen.  v. 
Dixie,  13  Ves.  Jun.  519.  Yet  where 
there  was  a  devise  of  a  rectory  to  a  college 
upon  trust  (inter  alia)  to  |»rcsent  die  se- 


nior divine,  the  Court  of  Chanoery 
ed  a  bill  to  compel  the  College  to  ezecne 
the   trust     There   Lord  Hardtneke,  C, 
says,   '*  I  agree  in  general,   that  if  a  sub- 
sequent donor  gives  the  l^al  estate,  or  io 
trust  for  the  College,  without  a  declaration 
of  a  special  trust,  it  will  laSX  under  the 
power  of  the  general  visitor  tojudge'oftiie 
legal  property  hi  the  one  case,  or  the  cqv- 
table  in  the  other;  because,  by  giving  in 
trust  for  the  College  generally,  and  nei- 
ther creating  a  distinct  visitor  nor  a  speciil 
trust,  the  donor  has  by  plain  iooplicatioa 
intended  it  should  fall  under  the  gencul 
statutes  and  rules  of  the  Ck>llege,  and  be 
regulated  with  the  rest  of  their  property: 
although  in  the  latter  case  iddeed  a  W& 
must  be  in  equity  to  compel  the  trustees, 
if  they  refuse :  but  in  the  present,  the  tes^ 
tator  has  declared  a  particular  spedal  trmt, 
which  must  in  some  way  be  carried  ini» 
execution  and  the  will  observed;*'    Grte* 
V.   Rutherforth,   1    Ves.   Sen.    462,   473. 
But  if  there  is  a  visitor,  who  can  exercise 
jurisdiction,  the  appeal  must  be  to  him, 
and  his  judgment  is  final ;  R,  v»  GruMiesi, 
I  Cowp.  315.     This  right  of  appeal  how- 
ever is  confined  to  members  of  the  College 
upon  the  foundation ;  it  does  not  extend  to 
independent    members,    as    commoners 
pensioners,  &c.  whose  names  are  on  the 
boards,  who  are  to  be  considered  as  mere 
boarders,  and  expulsion  as  to  them  is  a 
mere  notice  to  quit,  unless  otherwise  re- 
gulated by  the  private  statutes  of  the  Col- 
lege; Ex  parte  Davison,  Id.  319;  2  T.  R. 
333 ;  R.V.  St.  John's,  Oxon,  Comb.  238, 
S.  P.     So  the  Twelve  Judges  l^ing  vis- 
tors  of  the  Inns  of  Court,  a  taoiuiaimM  will 
not  he  to  those  societies,  with  regard  to  the 
admiss^ion  of  barristers;  ^  v.  Benchers  of 
Gray*s  Inn,    1  Doug.  353 ;  and  a  bill  re- 
lating to  the  purchase  of  chambers  wsi 
dismissed  in   Chancery;    Cunningham  v. 
H^egg,  2  Bro.  C.  C.  241.    So  the  Conrtof 
K.  B.  will  not  control  their  ifUscretioa  ia 
refusing  to  admit  an  individual  a  meD:d>er 
of  their  society  ;  R,  v.  Lincoln's  Inn,  i  B. 
&  C.  855.     Yet  if  a  visitor  refuse  to  re- 
ceive or  hear  an  appeal,  the  Court  of  K.  B. 
will   compel   him   by  mandamus;   R.  r. 
Bishop  of  Lincoln,   2  T.  R.  338,  n.  (a); 
R.  V.  Bishop  of  Ely,   5  T.  R.    475:  and 
where  a  mandamus  had  been   granted  ta 
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the  master  of  a  college,  the  Court  would 
not  supersede  the  writ  on  affidavits  of  there 
being  a  visitor,  but  put  the  Master  to  make 
a  return  of  that  fact;  R.  v.  WhaUy,  2 
Stra.  1 1 39.     And  see  pott,  547. 

The  Bishop  of  Ely  is  general  visitor  of 
Peterhouse  in  Cambridge,  by  the  statutes 
of  which  College  the  fellows  are  required, 
on  a  vacancy  of  the  Mastership,  to  elect 
two  (it  persons  to  be  presented  to  the 
Bishop,  or,  vacante  sede,  to  the  custos  »pi- 
riiualium,  one  of  whom  the  Bishop  or  cus- 
Jot  is  to  nominate  as  Master.  The  Court 
of  K.  B.  granted  a  mandamus  to  the  Bishop 
to  nominate  one  of  two  persons  so  pre- 
sented, he  having  previously  nominated  a 
third  person  not  so  presented :  and  they 
considered,  that  quoad  hoc  he  was  not  to 
be  considered  as  vbitor,  inasmuch  as  the 
Mune  power  is  given  to  tlie  euttot  tpirituaU' 
iMi  vacante  sede,  and  it  is  clear  he  is  not  a 
visitor.  Another  ground  of  their  dedsion 
was,  that  in  this  case,  he  had  not  acted  in 
the  character  of  viritor,  inasmuch  as  he 
had  determined  in  nominating  the  third 
person  without  having  heard  the  parties 
concerned :  the  exercise  of  the  visitatorial 
power  being  a  judicial  office  (Id.  349,  S. 
P).  They  also  determined,  that*  this 
being  an  application  to  the  discretion  of 
the  Court,  they  had  a  right  to  inquire, 
whether  the  College  had  put  a  right  inter- 
pretation on  the  statutes  of  the  College ; 


R.  v.  Bishop  of  Eig,  2  T.  R.  290,  334. 
The  judgment  of  the  visitor  is  final  (1 
Cowp.  322),  and  his  acts,  whether  right 
or  wrong,  are  not  to  be  examined  in  courts 
of  law,  that  is,  in  cases  where  he  has  acted 
within  his  jurisdiction,  upon  the  principle 
that  he  is  the  judge,  whom  the  founder 
has  thought  proper  to  appoint ;  2  T.  R. 
336.  No  court  of  law  or  equity  can  anti- 
cipate  his  judgment,  or  take  away  his  ju- 
risdiction ;  but  his  determinations  are  final 
and  conclusive;  3  Atk.  674;  5  T.  R.  477, 
S.  P.  And  there  is  no  appeal  from  his  de- 
cision, if  the  founder  has  not  thought  fit  to 
direct  one;  2  T.  R.  353.  But  this  power 
of  the  visitor  is  confined  to  acts  within  his 
jurisdiction,  and  it  seems  an  action  would 
lie  against  him,  if  he  were  to  exceed  it; 
1  Vcs.  S.  470.  A  visitor  need  not  hear  pa- 
rol evidence ;  it  is  sufficient  if  he  receive 
the  grounds  of  appeal  and  the  answer 
thereto  in  writing;  R,  v.  Bishop  of  Ely, 
5  T.  R.  475.  Neither  can  he  compel  a 
specific  performance;  R,  v.  Dr.  Windham^ 
1  Cowp.  377;  nor  hear  evidence  on  oaths 
in  R.  V.  Benchers  of  Oray*s  Inn,  1  Doug. 
356.  In  the  exercise  of  the  visitatorial 
jurisdiction,  the  Lord  Chancellor  is  not 
bound  by  any  exact  forms  of  proceeding; 
Queen's  Coll.  Camb.  1  Jacob,  19.  See  far- 
ther as  to  the  nature  and  properties  of  a 
visitor,  C.  J.  Hold's  judgment,  2  T.  R. 
346. 


The  Kino 

V, 

Bp.  of  Ely. 


MICH.  TERM,— 31  Geo.  II.  1757.— In  Chancery. 


Case  of  Christ's  College,  Cambridge. 

S.  C.  Amb.  351,  1  Eden,  10. 

M.R.  TANCRED  by  deed,  22d  January  1721,  conveyed  his  BenefacUonfe  to 
estate  to  feoffees,  to  the  use  of  himself  for  life,  remainder  to  ^  Umvenitiet, 
his  first  and  other  sons  in  tail,  remainder  to  certain  officers  of  thJ^statutei  of 
Christ's  College,  to  maintain  certain  students  there,  in  the  sci-  mortmain. 
ences  of  physic  and  divinity,  and  four  students  of  the  law,  at 
Lincoln's  Inn;  and  also  certain  pensioners,  viz,  decayed  mer- 
chants, soldiers  and  clergymen,  who  should  reside  in  his  capi- 
tal house  at  Wicksley.     By  his  will,  20th  May,  1746,  duly  exe- 
cuted, he  confirms  mis  deed,  but  fearing  the  statute  of  mort- 
main, 9  Geo.  2  (a),  might  defeat  the  uses  thereof,  he  orders, 
that  in  case  the  said  uses  or  any  of  them  should  be  contrary  to 
law,  the  estates  so  settled  should  go  to  the  fellows  and  scho- 
lars of  Christ's  and  Caius  College,  to  be  divided  in  certain  pro- 
portions, for  augmentation  of  their  stipends. 

On  an  information  by  the  Attomey^General^  to  establish  this 


(a)  C.  36. 
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Christ's       charity,  at  the  relation  of  Christ's  College,  against  tiie  heir 

College.      *  ^t  law ;  there  arose  two  questions ;  1 .  Whether  this  was  a  con- 

[     *91     1  veyance  to  charitable  uses,  under  the  statute  of  Elizabeth  (A), 

and  therefore  to  be  aided  by  this  Court;  2.  Whether  it  feU 
within  the  purview  of  the  statute  of  mortmain,  9  Geo.  2,  and 
was  therefore  a  void  disposition. 

Per  Henley,  Keeper. — The  conveyance  o£22dJ\uie,  1721, 

is  admitted  to  be  defective  (c),  the  use  being  limited  to  certain 

officers  of  the  corporation,  and  not  to  the  corporate  body;  and 

therefore  there  is  a  want  of  persons  to  take  in  perpetual  sue* 

Court  of  Chan-    ccssion.     The  only  doubt  is,  whether  the  Court  should  supply 

fective  wnvt^r  *^^  defect,  for  the  benefit  of  the  charity  under  the  statute  of 

ance^toTe^^"    Elizabeth.     And  I  take  the  uniform  rule  of  this  Court,  before, 

charitable  uses,    at,  and  after  the  statute  of  Elizabeth  to  have  been,  that  where 

the  uses  are  charitable,  and  the  person  has  in  himself  fiiD 
power  to  convey,  the  Court  will  aid  a  defective  conveyance  to 
such  uses.  Thus  though  devises  to  corporations  were  void 
under  statute  Hen.  8(fl?),  yet  they  were  always  considered  as 
good  in  equity,  if  given  to  charitable  uses.  There  is  here  no 
doubt  of  Mr.  Tancred's  power  to  convey;  and  the  uses  are 
truly  charitable  and  very  proper  in  themselves,  the  education  of 
poor  scholars  in  the  University,  students  at  the  Inns  of  Court, 
and  poor  pensioners  in  his  own  house.  Therefore,  however 
unbecomingly  Mr.  Tancred  has  expressed  himself  in  his  wiD, 
with  respect  to  his  relations  (and  indeed  he  seems  to  have  east 
off  all  natural  affection),  and  however  reluctant  I  may  be  to 
establish  a  disposition  made  under  this  turn  of  mind;  yet  sitting 
here  judicially,  I  am  obliged,  by  the  uniform  course  of  prece- 
dents, to  assist  this  conveyance ;  and  more  especially,  because 
it  is  the  peculiar  province  of  a  court  of  equity,  to  protect  men 
in  the  freedom  of  disposing  of  their  property,  which  is  a  point 
of  the  utmost  importance  in  a  trading  country.  This  convey- 
ance therefore  being  established  under  the  statute  of  Eliza- 
beth (e),  we  are  next  to  consider  how  it  is  affected  by  statute 
9  Geo.  2,  Mr.  Tancred,  by  his  will,  makes  a  disposition,  by 
way  of  substitution :  in  case  the  dispositions  are  within  the  sta- 
tutes of  mortmain, — **  Then  to  the  fellows,  &c.  of  the  two  col- 
leges." The  relators  admit  that  part  of  the  disposition  is  void 
[      *  92     ]  with  regard  to  the  pensioners  and  law  students ;  *  but  then  they 

contend,  that  the  substitution  must  take  place,  by  reason  of  the 
exception  of  the  universities  and  their  colleges  in  the  statute. 
The  defendants  contend,  that  all  is  void,  as  well  the  substitu- 
tion as  the  original  uses ;  because  the  devise  is  not  to  the  body 
corporate,  but  only  to  the  particular  fellows  in  their  personal 
capacity.  No  cases  have  been  cited  on  either  side.  We  must 
therefore  form  an  original  consti'uction  of  this  clause  in  the 
statute  of  mortm<iin.     And  my  opinion  is,  1.  That  this  is  a  de- 

(b)  43  Eliz.  c.  I.     Sec  Bac.  Abr.  Cha-      stat.  s.  2;  most  clearly  so,  that  it  be  (ic- 
ritable  Uscfi  (C).  cording  to  the  first  point  iu  the  next  page) 

(c)  4  Yin.  Abr.  Charitable  Uses  (B).  a  devise  for  the  benefit  of  the  whole  body 
(rf)  34  &  35  H.  8,  c.  5.                               corporate.    MS.  Serj,  HiLL. 

(e)  But  against  the  express  words  of  the 


Christ's 

COLLEOE. 
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vise  for  the  benefit  of  the  whole  body  corporate ;  2,  Had  it  not 

been  so,  I  should  still  have  thought  that  the  Legislature  in- 

tended,  by  the  exception  in  the  statute,  to  save  a  devise  for  the  Devise  for  the 
benefit  of  particular  members,  as  well  as  of  the  whole  body,  benefit  of  partl- 
The  Legislature  meant  to  except  such  devises  (/)  as  were  !^J^J^* 
really  and  bona  fide  for  the  benefit  of  colleges:  not  those,  in  9  Geo.  8. 
which  the  legal  interest  only  passes  to  the  college,  in  trust  for  Devite  to  col- 
other  charitable  uses;  for  then  the  statutes  of  mortmain  might  fof^|[iJ^*3^* 
be  defeated  every  day.     And  this  devise  is  for  the  benefit  of  table  uses,  void, 
the  whole  society;  even  of  the  master  himself,  who  must  pass 
through  a  fellowship,  and  partake  of  Mr.  Tancred's  bounty  in 
his  progress  towards  the  headship.     Besides,  we  ail  know  that 
in  these  houses  of  education,  any  encouragement  for  yoyth  to 
enter  into  a  particular  college  is  a  generaf  benefit  and  profit 
to  the  whole  society.    The  Lemslature  has  thrown  no  restraint  Exception  of 
on  these  gifts,  when  made  to  the  body  corporate  of  either  uni-  ■^^^**®:  *• 
versity,  or  to  colleges  abeady  established  mere;  intending  not  "cSumw  ^ 
to  increase  the  number  of  foundations,  but  to  have  those  better  already  esu- 
endowed,  which  are  already  established.     They  judged  that  bUshed. 
leaving  this  path  open  woid  not,  for  some  tinie.  belLble  to  (A-D-im) 
much  inconvenience.     But  when  they  saw  an  inconvenience, 
they  restrained  even  gifts  to  colleges.    Livings  are  grantable  to 
these  bodies,  only  till  they  amount  in  niunber  to  a  moiety  of  the 
fellows  (^);  lest,  if  the  succession  be  rendered  too  rapid,  there 
should  not  be  persons  left,  of  sufficient  age,  temper,  and  dis- 
cretion, to  govern  the  society,  and  answer  the  great  purposes 
of  the  foundation.    This  devise  to  the  fellows  and  scholars  con- 
tains no  circumstances  that  intimate  any  intent  to  give  them  the 
estate  in  their  *  personal  capacities.     It  is  clearly  to  them,  as  [     *93     ] 
members  of  the  body  corporate,  for  a  perpetual  augmentation 
of  the  revenue  of  themselves  and  successors.    Therefore  I  shall 
decree  the  disposition  to  the  pensioners  and  law  students  void, 
under  the  statute  of  mortmain  (A);  but  shall  establish  the  ex- 
hibitions to  the  students  in  divini^  and  physic,  and  shall  direct 
the  substitution  to  take  place,  for  the  benefit  of  the  fellows  and 
scholars  of  Christ's  and  Caius  Colleges,  in  their  corporate,  not 
natural,  capacity (e). 


(/)  The  word  "  devise  "  is  not  particu- 
larly mentioned  in  the  proviso  here  alluded 
to,  which  isy  that  this  act  shall  not  extend 
to  make  void  the  disposition  of  any  lands, 
&c :  so  that  there  seems  no  Just  ground 
for  saying,  that  the  act  makes  good  any 
dupositions,  whether  by  devise  or  other- 
w!se,  that  were  not  good  before  the  act, 
bat  leaves  all  dispositions  as  they  stood  be- 
fore the  act;  that  is,  that  such  as  before  the 
act  were  valid,  should,  notwithstanding  the 
act,  continue  to  be  so;  and  those  which  be- 
fore the  act  were  not  good,  are  not  made 
good  by  the  act.  MS.  Serj,  Hill.  And 
see  3  Ves.  Jun.  728,  A.  G.  v.  Bowyer, 

{g)  But  8.  5«  of  9  G.  2,  c.  36,  restrict- 


ing the  number  of  advowsons,  is  now  re- 
pealed by  45  G.  3,  c.  101. 

{h)  The  words  of  this  part  of  the  decree 
are  these,  viz,  **  that  the  devise  of  the  ad- 
"  ditional  lands  and  hereditaments  for  the 
**  benefit  of  twelve  pensioners  and  four 
"  law  students,  is  void  by  the  statute  of 
*<  Mortmain."   MS,  Serj,  Hill. 

(•)  See  43  EUz.  c  4;  Flood'*  Case, 
Hob.  136}  Jit,'GetLv,  Gfrsea,  SBro.  C. 
C.  492;  R.  v.  Newman^  1  Lev.  284;  JiL- 
Gen,  V.  fVkorewod,  1  Ves.  S.  534;  AtU- 
Gen.  V.  Munhy,  1  Mer. 327 ;  7ft 8  W.  ft  M. 
c  37;  1  Bac  Abr.  Charitable  Utet;  and 
Bennett  Coll.  v.  Bishop  of  London,  pott, 
1182. 
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Costs  not  given 
on  information 
quo  warranto, 
unless  on 
usurpation  of 
offices  or  free- 
doms  in  cor- 
porations.   But 
there  is  Judg- 
ment of  ouster, 
though  the 
usurpation  is 
not  continued 
to  thetriaL 


[       *9*       ] 


IN   THE  KING'S   BENCH. 
The  King  ^.Williams. 

S,  C,  1  Burr.  402 ;  2  Lord  Kenyon,  68. 

Error  (A:),  from  the  great  session  in  Wales.  Defendant 
was  found  guilty,  on  an  information  in  the  nature  of  quo  war- 
rantoy  for  unlawfully  holding  a  court  in  the  corporation  of 
Denbigh;  and  judgment  was  entered  against  YkYm^  quod  capi- 
atur,  and  be  ousted  from  holding  the  same  for  the  future,  and 
that  he  should  pay  costs  according  to  the  statute:  on  the  latter 
branch  of  whicn  judgment,  the  writ  of  error  was  principaDy 
brought, 

Mr.  Miidocks,  for  the  plaintiff  in  error,  argued,  that  by  stat 
(9  Anne,  c.  20,)  costs  are  only  ^ven  upon  usurpations  of  an 
office  in  a  corporation,  or  the  franchise  of  being  a  (reemaB; 
that  here  is  no  usurpation,  unless  by  implication  and  inference, 
viz.  that  holding  this  court  was  an  usurpation  of  the  office  of 
bailiff,  before  whom  the  court  ought  to  be  held;  but  that- in- 
formations must  not  rest  upon  implications;  Hawk.  P.  C.  2. 961 ; 
Salk.  375,  Ld.  Raym.  527,  Doing  one  act  ^is  no  usurpation  of 
the  office,  except  it  had  been  stated  to  be  done  by  way  of  claim- 
ing the  right  of  that  office.  By  the  charter,  an  alderman  may 
hold  the  court,  as  well  as  the  bailiff;  therefore  this  information 
cannot  try  the  right  to  either  of  those  offices,  exclusive  of  the 
other;  neither  is  there  any  direct  charge  of  usurpation,  but 
only  of  what  is  evidence  of  an  usurpation.  Neither  ought  there 
to  be  any  judgment  of  ouster.  There  is  no  charge  of  usurpa- 
tion at  the  time  of  the  information,  but  *  only  of  a  fact  that  is 
past,  a  mere  misdemesnor,  for  which  the  defendant  is  fineable. 
Quo  warrantors  were  formerly  returnable  only  in  the  King's 
Bench ;  but  an  ill  use  was  made  of  the  writ,  by  extorting  money 
from  the  defendants,  who  prevailed  on  the  trial,  for  a  writ  (k 
Ubertatibus  allocandis,  K.  Edw.  1,  anno  regni  18,  ordained, 
that  quo  warranto' s  should  be  returnable  before  justices  in 
eyre,  and  took  away  the  writ  de  Ubertatibus  allocandis.  These 
writs  of  quo  warranto  were  of  an  inquisitorial  nature,  and  there- 
fore Non  usurpavit  was  no  plea  to  them:  Godb.  91;  3  Leon. 
184;  Lucas,  211,  2\2,  299;  for  the  demand  of  the  writ  was  to 
shew,  why  he  did  usurp,  or  else  that  he  should  disclaim  any 
warrant  at  all.  On  the  discontinuance  of  justices  itinerant^ 
temp,  E.  3,  the  Court  of  King's  Bench  revived  its  jiurisdiction 
in  the  present  shape.  For  being  Custos  Morum  of  the  nation, 
and  the  usurpation  being  a  crime,  the  Court  grafted  the  inquiry 
of  quo  warranto  upon  this  its  criminal  jurisdiction.  Hence  it 
should  seem,  that  for  a  crime  or  fact  of  usurpation  past,  there 


(A-)  The  information  was,  for  claiming 
to  hold  a  court ;  the  writ  of  error  set  forth 
the  information  to  be  for  claiming  to  be  a 
bailiff  of  a  borough;  the  Court  gave  leavr 


to  amend  the  writ  agreeable  to  the  record, 
upon  Stat.  5  G.  1,  c.  13,  s.  1 ;  .9.  C  1  LA. 
Ken.  470. 
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can  be  no  judgment  of  ouster,  but  only  for  a  present  usurpation* 
The  inquiry  of  quo  warranto  is  only  to  hear  what  defence  can 
be  made  for  the  preceding  crime. 

Mr.  H(My  for  defendant  in  error,  argued,  that  informa- 
tions, in  nature  of  quo  warranto y  relate  chiefly  to  civil  rights  (/), 
and  are  so  considered  by  stat.  9  Anne.  Facts  of  usurpation 
amount  to  the  same,  as  if  the  word  usurped  had  been  used;  for 
there  are  no  technical  words  necessary  in  informations,  as  upon 
some  indictments.  If  this  be  not  an  usurpation  of  an  office,  it 
is  at  least  an  intrusion  into  a  borough  franchise,  and  that  is 
sufficient.  For  the  title  of  stat.  9  Anne  extends  to  offices  and 
franchises  generally.  This  statute  is  a  remedial  law,  and  there- 
fore to  be  construed  favourably,  Cro.  El.  257.  The  Court  has 
often  put  a  liberal  construction  on  costs.  Stat.  7  Jac.  1 ,  extends 
to  «nc2er-sheriffs  and  ^feptf^^-constables,  though  not  mentioned 
in  the  statute.  Coiurts  have  extended  indictments  by  intend- 
ment: so  Sid.  91 ;  Cro.  Jac.  473;  Sir  T.  Raym.  84,  35.  With 
respect  to  the  judgment  of  ouster,  we  can  only  say,  that  the 
nile  of  the  Court  is  to  enter  up  jud^ent  of  ouster,  whether 
the  usurpation  be  continued  till  the  trial  or  no. 

♦P(Pr  Mansfield,  C.  J.,  et  tot  Cur.  All  corporations  consist  [ 
of  officers  and  freemen.  This  stat.  9  Ann.  was  meant  to  ex- 
tend to  both;  and  to  give  a  remedy  which  could  not  be  had  at 
common  law  in  these  disputes,  which  are  really  between  party 
and  party,  and  which  frequently  settle  the  rights  of  voting  for 
members  of  Parliament.  The  body  of  the  statute  is  very  clear, 
and  oiily  extends  to  offices  and  franchises  of  being  burgesses 
or  fireemen.  The  conciseness  of  the  title  shall  not  control  the 
body  of  the  act.  The  title  is  no  part  of  the  law;  it  does  not  Titieofattatute 
pass  with  the  same  solemnity  as  tne  law  itself.  One  reading  {J^^^®^^* 
is  often  sufficient  for  it(ar).  As  for  construing  the  statute  by 
equity;  equity  is  synonymous  to  the  meaning  of  the  legislator, 
and  it  does  not  appear,  that  the  Parliament  meant  to  ^ve  costs 
in  the  present  case.  There  is  no  charge  of  usurpation,  even 
by  implication  or  inference.  Holding  a  court  is  no  necessary 
argument,  that  he  intended  to  usurp  the  right.  He  might  hold 
it  by  deputation,  or  by  mistake.  Costs  are  only  given,  where 
two  persons  are  trying  a  civil  right;  this  is  a  mere  misdemesnor. 
The  statute  judgment  of  costs  is  therefore  wrong  (»»).     As  to 
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(0  And  therefore  a  new  trial  may  be 
granted ;  R,  t.  Franeu,  2  T.  R.  484. 

(x)  See  A,  G.  v.  Ld.  fFeymouth,  Ambl. 
22,  per  Ld.  Hardwicke,  C. 

(m)  This  case  goremeda  similar  decision 
of  the  Court  in  it  v.  WallU,  5  T.  R.  375 ; 
S.  P.  /Z.  ▼.  RiehardsoHt  9  East,  469 ;  R.  v. 
Hall,  1  B.  &  C.  237, 2  D.  &  R.  341.  The 
prosecator  of  an  information  in  the  nature 
of  Aqm  warranto  shall  pay  costs,  generally, 
for  not  proceeding  to  ^al  pursuant  to  no- 
tice, being  withm  the  equity  of  9  An. ;  iZ. 
V.  Powell^  1  Stra.  33  \An<m.  %2Ly.  R.  130.  If 
any  one  of  several  issues  on  a  quo  toarranio 
information  foe  fotmd  for  the  prosecutor,  up* 
on  which  judgment  of  ousUr  is  given,  he 


is  entitled  to  costs  on  all  the  issues ;  R,  t. 
Doumett  1  T.  R.  453.  Before  the  exhi- 
biting of  such  an  information,  the  relator 
should  enter  into  a  recognisance  in  £20  to 
prosecute  the  same  with  effect,  under  4  ft 
5  W.  &  M.,  c.  18, 8.  2;  A  v.  Mayor,  &c. 
of  Hertford,  1  Salk.  S7G ;  Garth.  503. 
And  if  he  do  not  proceed  to  trial  within  a 
year  after  issue  joined,  he  shall  pay  costs 
to  the  amount  of  the  recognizance;  R.  ▼• 
Morgan,  2  Stra.  1042  ;  A.  v.  Howell,  Ca. 
temp.  Hard.  247.  But  the  Court  will  not 
stay  proceedings,  until  the  prosecutor  give 
security  for  costs,  on  the  ground  that  the' 
relator  (being  a  corporator)  is  insolvent; 
n.  V.  Wywie,  2  M.  ft  5.  346. 
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the  common  law  judgment  of  ouster ;  it  is  nothing  to  the  pur* 
pose,  whether  the  defendant  claims,  or  does  not  claim  the  right. 
The  only  question  is,  whether  he  has  done  the  thing  which  im- 

Elies  a  claim.     In  that  case,  judgment  of  ouster  must  be  given, 
!st  he  should  repeat  the  act(9t).    Therefore  reverse  the  judg- 
ment, for  costs,  and  afiirm  the  rest. 

N.  B.  Per  Foster,  J. ;  the  stat.  9  Ann.  c.  20,  was  drawn 
by  Justice  Powell. 


(n)  See  R.  v.  Mayor  oiPenryn,  1  Stra. 
582,  8  Mod.  234,  S.  C,  there  called  R.  ▼. 
Pindar  ;  R.  v.  Hearle,  1  Stra.  627,  3  Bro. 
P.  C.  505,  (2d  ed.);  R.  v.  Clarke,  2  East, 
75.  See  also  it.  V.  Jmerjf,  2  T.  R.  515, 
where  the  subject  of  ftto  tparranto*s  is  fully 
discussed ;  Com.  Dig.  quo  warranto  (C*  5). 


See  also  32  G.  3,  c.  58 ;  and  as  to  ks 
constnicdon,  R.  ▼.  Ri^ardnm,  9  Eaatg 
469 ;  A.  V.  Stokes,  2  M. &  S.71 ;  poti,  470, 
n. ;  and  further  as  to  quo  warrantors,  JL  t. 
Bridge,  ante,  46 ;  iZ.  v.  Carmarthem,  pui, 
187;  R,  V.  Martden,  pott,  579. 
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being  actually 
paid,  were  good 
witnesses  to  that 
will  even  before 
thc8tat25G.2. 
cap.  6. 


Wyndham  V.  Chetwynd. 

S,  a  1  Burr.  414;  2  Ld.  Ken.  121. 

Creditors,  where  IsSUE  out  of  Chancery,  "  devisavit  vel  non^^  to  try  the  va- 
S  b^uf  r  lidity  of  a  will  of  one  Mr.  Chetwynd  deceased.  The  iurjj  found 
the  real  estate,  A  Special  verdict,  with  regard  to  the  attestation  of  tms  will, 
the  personal  be-  statmg,  "That  the  testator  died  17th  May,  1750(o),  leaving 
Sy  ti^m.^aif    "  the  win  in  question  behind  him,  which  was  regularly  attested 

"by  Higden,  Squire  and  Baxter:  that  testator  was  'indebted 
"  about  18,000/.  upon  mortgage  of  his  real  estate,  and  left  be- 
"  hind  him  a  personal  estate  of  13,972/.  which  was  vastly  su- 

Eerior  to  all  his  specialty  and  simple  contract  debts:  That 
e  charged  his  real  estate  with  the  payment  of  his  debts  and 
"  legacies:  That  at  the  time  of  attesting  this  will,  he  was  in- 
debted to  Higden  the  witness,  who  was  an  apothecary,  about 
11/.  and  at  the  time  of  his  death,  about  18/.  10*.  which  was 
"  paid  off  by  the  executor,  before  the  trial  of  this  issue ;  and 
"  that  he  was  indebted  to  Squire  and  Baxter  the  other  wit- 
"  nesses,  who  were  two  attornies  in  partnership,  about  280/.  at 
the  time  of  attestation ;  which  also  (except  a  small  mistake 
by  miscasting)  was  out-set  or  discharged,  before  the  day  of 
trial.    And  if  these  were  credible  witnesses  within  the  statute 
of  frauds,  they  found  for  the  plaintiff,  which  established  the 
will ;  otherwise,  for  the  defendant." 

Serjeant  Prime  for  the  plaintiff  argued,  First,  That  the  facts, 
as  stated,  did  not  make  these  witnesses,  interested  witnesses. 
They  are  no  legatees,  and  derive  nothing  from  the  gifl  or 
bounty  of  the  testator.  They  were  justly  entitled  to  payment 
of  their  debts,  though  no  will  had  ever  been  made.     The  per- 
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(o)  The  testator,  it  appears,  died  May 
17th,  1750,  23  G.  2;  and  therefore  be- 
fore the  Stat  25  G.  2,  c.  6,  by  s.  2,  of 
which  it  b  enacted,  "  That  in  case,  by 
any  will  or  codicil  already  made,  or  here- 
after to  be  made,  any  lands,  &c.  be  charged 
with  any  debts,  any  creditor,  whose  debt 
is  so  charged,  attesting  the  execution,  shall 
be  admitted  as  a  witness  to  the  execution." 
S.  8  provides,  *•  that  the  act  shall  not  ex- 


tend to  any  heir  or  devisee,  who  has  been 
in  quiet  possession  two  years  previous  to 
May  6th,  1751,  nor  to  any  will  or  codicil, 
the  validity  of  which  has  been  contested  in 
any  suit  commenced  On  or  before  May  6th, 
1751,  whether  the  same  be  detennined  or 
be  still  depending."  This  case  having  pro- 
bably been  commenced  in  Chancery  before 
tliat  period,  comes  within  that  proviso. 
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sonal  assets  were  the  proper  fund  for  them  to  resort  to,  and      Windham 
that  is  sufficient  to  pay  their  demands;  so  that  they  are  not  in-  *• 

terested  in  the  charge  on  the  real  estate.  Secondly^  That  sup-  ,  hetwywd. 
posing  them  to  have  been  interested  witnesses;  yet  that  interest 
was  removed,  before  the  time  of  trial,  their  debts  being  then 
discharged.  The  word,  ^^  credible,"  is  an  ambiguous  expression^ 
and  capable  of  many  senses.  But  there  seems  to  be  a  parlia- 
mentary exposition  of  it  in  statute  4  &dAnn.  c.  15.  §  14,  where- 
by, three  witnesses  are  required  to  authenticate  a  nuncupative 
will,  and  it  is  declared,  that  such  as  are  good  witnesses  at  com- 
mon law  in  trials,  shall  be  deemed  good  witnesses,  to  establish 
a  nuncupative  wUl.  Now,  allowing  the  same  exposition  to  take 
place  on  the  statute  of  frauds ;  then,  as  these  witnesses  would 
be  unexceptionable  on  a  trial  at  law,  in  respect  of  interest,  so 
they  are  competent,  and  therefore  credible  witnesses,  to  the 
present  devise. 

♦There  were  also  cited  in  this  and  the  former  argument,   [     *97      ] 
Plowd.  541 ;  1  Inst.  212b;  Hardr.  331 ;  1  Mod.  107;  1  Sid.  315; 
2  Keb.  128;  Ld.  Raym.  730;  Viner,  Evid.  14,  No.  53. 

Mr.  Norton  for  the  defendant  argued,  that  at  the  time  of 
attestation,  the  witnesses  were  interested,  and  therefore  incom-' 
petent;  and  that  this,  not  the  time  of  examination,  is  the  pro- 
per season  of  inspecting  their  creditnlity;  else  it  would  open 
greater  opportunities  of  perjury  and  fraud,  than  before  the  act. 
It  ^ould  be  setting  up  witnesses  to  hire,  and  would  put  the  va- 
lidity of  the  will  in  tne  power  of  the  witness,  by  releasing  or 
not  releasing  their  interest.  If  a  witness  is  unexceptionable  at 
the  time  of  attestation,  and  afterwards  becomes  infamous  or  in- 
sane, the  will  is  nevertlieless  a  good  one ;  which  proves  that  his 
condition,  at  the  time  of  attestation,  is  alone  to  be  regarded. 

To  this  purpose  were  cited  2  Ld.  Raym.  1008;  Hob.  92; 
Salk.283;  1  Mod.  21;  Skinn.  144;  1  Inst  6b;  and  it  was  ob- 
served that  the  Serjeant's  cases  were  most  of  them  prior  to  the 
statute  of  frauds. 

He  insisted  abo  that  credible  mewas  something  more^  than 
competent;  the  law  required  competency  before ;  and  it  is  not 
to  be  imagined,  that  the  learned  compiler  of  this  statute,  Lord 
Hale,  would  put  in  a  word,  which  at  best  was  superfluous.  In 
stat.  13  Car.  2(p),  against  deer-stealing,  and  in  all  the  game 
laws,  the  expression  of  "credible  witness"  is  used,  which  has 
always  been  understood^  to  mean  competent  and  somewhat 
more,  and  to  give  the  justices  a  discretion,  whether  they  will 
convict  upon  such  testimony  or  no,  though  the  witness  was  in 
law  strictlv  admissible.  There  are  two  cases  directly  in  point 
for  the  defendant,  on  which  we  must  strongly  rely,  HilUard  and 
Jenyns,  1  Ld.  Raym.  505,  and  Ansty  and  Dowsen,  19  Geo.  £. 
(see  page  8.) 

On  the  argument.  Lord  Mansfield,  C.  J.,  expressed  his  Ld.  Hale  did  not 
doubts  of  that  generally  received  opinion,  that  Lord  Hale  drew  ^f^„^*^*"** 
the  statute  of  frauds,  29  Car.^:  he  having  died  in  1676,  28 

(/>)  C.  10. 
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Reason  of  the 
definition  of 
good  witness  In 
Stat.  4  &  5  Ann. 
c.  15.  8.  14. 


Witness  to  de- 
vises sulgect  to 
the  same  niles 
(and  no  other) 
as  witnesses  to 
other  convey- 
ances. 
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Car.  2;  and  he  observed  also,  that  the  statute  4  &  5  Ann.  *  was 
enacted,  to  check  the  extravagant  notion  of  some  civilians,  by 
which  they  excluded  from  being  witnesses,  the  children  and 
family  of  the  testator,  as  well  as  of  the  legatee;  arising  from  a 
strange  fiction  in  the  Roman  law,  in  which  testaments  were 
transacted  in  the  form  of  a  sale,  between  the  devisor  and  de- 
visee, to  which  none  of  cither's  family  were  allowed  to  be  wit- 
nesses. 

Afterwards  in  the  same  Term,  Lord  Mansfield,  C.  J.,  de- 
livered the  opinion  of  the  Court. 

In  this  case,  the  real  estate  is  only  charged  with  the  payment 
of  debts,  as  an  auxiliary  fund  to  the  personalty,  which  stands 
in  need  of  no  assistance,  being  itself  much  greater  than  the 
debts:  And  at  the  time  of  trial,  the  three  witnesses  were  not 
creditors  to  either  the  real  or  personal  estate,  but  were  so,  at 
the  time  of  attestation.  And  hereon,  the  question  is,  whether 
this  be  a  vaUd  attestation,  within  the  statute  of  frauds.  This 
is  a  doubt  which  sprung  out  of  a  general  question,  in  Ansty 
and  Dowseny  whetner  a  benefit  to  a  witness,  arising  from  a 
will,  shall  annul  his  testimony ;  though  after,  or  at  the  testator's 
death,  he  becomes  totally  disinterested.  The  solution  of  this 
question  depends  upon  general  principles,  and  not  upon  the 
words  of  the  statute.  The  statute  declares  no  incapacity,  lays 
down  no  legal  conditions  for  admitting  witnesses.  The  word 
credible  is  no  term  of. art;  it  has  only  one  signification,  and 
that  universally  received;  it  is  never  used  as  synonjrmous  to 
legal  competency.  It  presupposes  evidence  to  have  been  al- 
ready given,  whereas  competency  is  a  consideration  previous  to 
the  admission  of  evidence ;  and  in  the  statutes  mentioned  at 
the  bar,  the  expression  so  frequently  used,  oi  credible  witnesses, 
is  never  construed  to  mean  competent.  To  make  the  validity  of 
a  will  depend  upon  the  credibility  of  the  witnesses,  would  be 
absurd ;  since  the  testator  can  never  foresee,  what  credit  may 
hereafter  be  given  them. — It  is  true,  that  in  Butler.and  Bakers 
Case,  3  Co.  Kep.  25,  the  third  caution  there  given  is,  "  call 
credible  witnesses,"  but  that  is  only  a  loose  and  casual  expression, 
though  perhaps  tlie  penner  of  this  statute  might  take  his  hint 
from  thence.  I  can  never  conceive,  for  the  reasons  I  formerly 
*  mentioned,  that  this  statute  was  drawn  by  Lord  Hale;  any 
farther  than  by  perhaps  leaving  some  loose  notes  behind  him, 
which  were  afterwards  unskilfully  digested  (^).  I  therefore 
think  the  epithet  credible^  in  this  statute,  is  used  as  a  word  of 
course,  but  is  unfortimately  misapplied. — If  it  siffnifies  compe- 
tent, that  is  implied  in  the  word  witness  alone;  if  it  means  any 
thing  more  than  competent,  it  is  (as  before  observed)  absurd. 
There  have  perpetual  doubts  arisen  upon  every  clause  of  this 
statute,  not  only  among  the  unlearned,  for  whom  it  ought  to 
have  been  calculated,  but  even  among  the  learned  also.  In  so 
inaccurate  a  statute,  I  therefore  think  the  word  credible  might 


iq)  Lord  EUenboroughf  however,  favours  the  opiiiiun,  that  it  was  drawn  by  Lord 

MUm  3  EifUit,  17. 
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accidentally  slip  in,  and  ought  not  to  be  attended  to,  as  if  it     Wtndham 
carried  any  special  legal  meaning.     I  shall  therefore  consider  *• 

this  statute  as  only  requiring  the  attestation  of  three  subscrib*  > 
ing  witnesses,  L  e.  legal  competent  witnesses;  and  I  cannot  but 
observe,  that  the  necessity  of  having  subscribing  witnesses  to 
any  instrument  never  existed  before  in  this  country.    The  sta- 
tute determines  no  point  of  time  for  the  competence  of  wit- 
nesses; and  as  I  think  that  competence  is  not  confined  to  the 
time  of  attestation,  so  I  think,  tnat  the  incompetence  6f  wit- 
nesses at  the  time  of  their  examination,  could  never  be  intended 
for  a  question  by  the  Legislature;  since,  however  competent  at 
the  time  of  attestation,  they  may  become  insane  or  infamous, 
before  the  time  of  examination.    This  competence  of  witnesses 
to  wills  must  therefore  depend  upon  the  general  rules  of  com- 
petence for  all  other  witnesses.     I  will  therefore  consider, — 
1.  How  this  matter  of  competent  attestation  would  have  stood 
upon  general  principles,  supposing  no  judicial  determinations 
had  been  given. — 2.  How  the  authority  of  judicial  determina- 
tions stands ;  for  if  there  are  any  in  point,  they  are  certainly 
proper  to  be  adhered  to. — 3.  How  these  two  rules  may  be  applied 
to  the  present  case.     1.  As  to  general  principles,  the  power  of 
devising  ought  to  be  favoured;  it  naturally  follows  the  right 
of  property.  It  *  subsisted  in  this  kingdom  before  the  Conquest,  [     *  100    ] 
and  tul  about  the  reign  of  Hen.  S,  when  it  ceased  by  conse- 
quence of  feodal  tenure,  not  from  any  express  prohibition. 
The  doctrine  of  uses  revived  this  power,  and  the  statute  of 
uses  accidentally  checked  it.     This  occasioned  the  statute  of 
wiUs  to  be  soon  afterwards  made;  which  received  a  great  en- 
largement, by  the  altering  of  tenures  in  the  reign  of  Car.  S. 
And  this  testamentary  power  over  property  is  more  reasonable 
in  this  kingdom,  than  it  was  even  among  the  Greeks  and  Ro- 
mans; since  by  reason  of  primogeniture  and  other  exclusive 
rules  of  descent,  the  succession  ab  intestato  among  us,  is  not 
so  equal  and  universal,  as  among  those  people.     The  statute 
^  Car.  2,  was  not  meant  to  check  this  power,  but  only  to 
guard  against  fraud.     In  theory,  it  seemed  a  strong  guard;  in 

Eractice,  it  may  be  some  guard.  But  I  believe  more  fair  wills 
aye  been  destroyed,  for  want  of  observing  it's  restrictions, 
than  fraudulent  wills  obstructed  by  it's  caution.  In  all  my  ex- 
perience at  the  Court  of  Delegates,  I  never  knew  a  fraudulent 
will,  but  what  was  legally  attested ;  and  I  have  heard  the  same 
from  many  learned  civilians.  Courts  of  justice  ought  therefore 
to  lean  rather  against,  than  in  support  of  any  too  rigid  for- 
malities. And  upon  this  principle,  before  the  statute,  it  was 
held  in  1658,  2  Sid.  109,  tnat  parishioners  might  be  witnesses, 
to  a  devise,  though  it  was  for  the  benefit  of  their  own  poor. 
Interest  in  a  witness  is  certainly  an  objection  to  his  compe- 
tency. This  arises  from  a  presumption  of  bicis.  It  is  no  post- 
tive  disability,  as  if  a  particular  age,  &c.  were  required,  and 
wanting,  in  a  witness.  It  is  only  presumptive,  and  presump- 
tions only  stand,  till  the  contrary  is  made  apparent.  There  is 
no  presumption  of  bias  in  a  witness,  who  at  tne  time  of  signing 
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frobably  knew  not  the  contents  of  the  testator's  will,  and  after 
is  death,  is  discharged  from,  or  has  renounced,  all  interest 
arising  from  thence.    Nothing  can  be  more  reasonable,  than  to 
allow  this  objection  of  interest  to  be  purged,  by  matter  subse- 
quent to  the  attestation,  and  previous  to  the  trial;  if  it  were 
only  for  the  benefit  of  third  persons.    Shall  tokens  of  kindness 
to  mends,  servants,  &c.  who  may  be  unwarily  called  in  as  wit- 
]  nesses,  vitiate  a  so^Iemn  and  well  weighed  disposition  of  a 
man's  whole  estate,  when  by  payment  or  release,  their  interest 
may  at  once  be  removed?     This  would  be  unreasonable;  and 
the  more  so,  since  there  are  methods,  by  which  the  legatees 
iJMiy,  by  circuity,  be  witnesses  to  a  devise,  in  their  own  favour. 
If  the  land  be  once  charged  with  legacies,  by  a  well  attested 
will,  legacies  may  be  given,  by  a  subsequent  unattested  codicil, 
to  the  witnesses  of  that  very  will.    2.  As  to  judicial  authorities, 
in  all  cases  of  testimony,  it  has  been  often  determined,  that  a 
release  takes  off  all  objection  in  point  of  interest;  and  there- 
fore, I  give  credit  to  the  dictum  of  Judge  Powys  in  Viner  (r), 
not  on  the  authority  of  the  Reporter,  but  because  it  is  conso- 
nant to  the  known  practice  of  Westminster  Hall,  in  other 
cases.    HiUiard  against  Jenyns  (of  which  Carthew's  is  the  best 
report  (^),  he  beihg  counsel  in  the  cause)  is  in  substance  nnich 
the  same  as  that  of  Ansty  against  Dowsen,     In  this  last  case, 
the  wife  of  one  of  the  witnesses  had  an  annuity,  charged  on  the 
lands  devised.     No  release  was  had ;  no  payment,  no  tender 
could  be  made.     And  as  husband  and  wife  are  considered  as 
one  person,  this  was  a  material  objection  to  his  testimony. 
And  it  was  on  the  particular  circumstances  of  this  case,  and 
not  upon   any  general   doctrine,   that   the  judgment   in  the 
King's  Bench  was  founded,  as  Denison,  J.,  soon  after  assured 
me.      It  is   true,  that  Lee^  C.  J.,  in   delivering  his  opinion 
went  into   the   general  point,   and   argued,  as  if  the  credit 
of  a  witness  could  not  be  purged  or  varied,  by  any  act  subse- 
quent to  the  attestation;  which  he  grounded  on  a  maxim  of  the 
Roman  law,  "  Conditionem  testium  tnspicere  debemus,  eo  tern- 
"  pore  cum  signarent,''     But  this  was  not  sufficiently  consi- 
dered; as  will  appear  from  a  short  view  of  the  Roman  testa- 
ments.    These  originally  could  not  be  made,  but  in  jjrocinctu, 
or,  as  a  legislative  act,  in  comitiis  calatis.    But  after  the  law  of 
the  Twelve  Tables,  which  gave  the  power  of  private  testaments, 
testamentary  matters  were  usually  transacted  per  ces  et  libram, 
under  the  fiction,  and  in  the  form  of  a  sale  or  contract,  between 
the  testator  and  the  legatees.    These  symbols  were  used  before 
the  introduction  of  written  instruments,  and  to  this  symbolical 
[     *102     ]  sale,  five,  and  afterwards  to  the  written  instruments,  *  seven 

witnesses  were  required;  who  must  be  citizens,  freemen,  adults, 
and  attended  with  other  qualifications.  This  positive  capacity 
was  the  condition  of  the  witnesses,  referred  to  in  the  Roman 
law;  which  was  requisite  to  be  in  them,  at  the  time  of  their  at- 
testation or  signing,  and  not  afterwards  only ;  in  Hke  manner. 


(r)  Vin.  Emd,  (F.)  pU  53. 


(j)  Garth.  514,  Com.  91,  S,C, 
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as  when  a  surrender  must  be  made  into  the  hands  of  two  copy-     wtndham 
hold  tenants^  it  will  not  be  good^  if  made  into  the  hands  of  a  v, 

stranger,  though  he  should  afterwards  become  a  copyholder.     Chetwtnp.  ^ 
The  interest  of  the  witnesses  was  not  in  the  contemplation  of 
the  law ;  for  heirs  were  admitted  as  subscribing  witnesses,  after 
the  symbolical  sale  had  ceased,  as  appears  from  Cic.pro  Milon. 
Undfuij  testamentum  simul  obsignavi,  Sfc.    And  Inst.  2,  10, 
10.     And  it  appears  also  from  sect.  11,  that  cestuy  que  trusts 
and  legatees  were  allowed  to  be  subscribing  witnesses.     The 
consequence    of  this  doctrine   of  Lee^  C.  J.,  was,   that  no 
creditors  or  legatees  (if  the  estate  was  charged  to  pay  them)         ?■•♦»  >,  ; 
could  at  any  rate  be  ^ood  witnesses.     And  yet,  when  Lord        :•'?,' 
Aylesbury  died,  10th  February,  1746,  leaving  a  will  witnessed 
by  three  servants,  to  all  of  whom  he  had  left  annuities,  &c. 
charged  on  lands,  which  they  released  before  examination; 
and  it  appearing,  that  by  a  formier  will,  dated  1744,  and  wit- 
nessed by  other  persons,  he  had  left  the  same  annuities:  Lord 
Chancellor,  in  174^,  held  them  to  be  good  witnesses  to  the 
second  will;  for,  Ist^  it  was  indifferent  to  them,  which  will 
should  stand  good;  and,  2dly^  they  had  released.     And  in 
Baugh  and  HoUo/way^  1  P.  W.  557,   Ld.  Rajrm.  lays  down 
the  same  general  doctrine,  which  I  would  now  estabUsh;  and 
also  another  point,  which  agrees  with  my  opinion,  that  an  in- 
terested witness  may  prove  a  devise  to  anotuer,  though  not  to 
himself.     In  all  judicial  determinations,  devises  have  been  con- 
sidered not  in  the  nature  of  wills  by  the  Roman  law,  but  as 
dispositions  and  conveyances  of  real  estates;   whence  it  is, 
that  by  such  disposition  of  all  one*s  lands,  estates  that  are 
purchased  subsequent  thereto,  will  not  pass.     Therefore,  the 
uiterest  of  the  witness  to  devises,  should  be  governed  by  the 
same  rules,  as  in  all  other  written  dispositions  of  real  estates. 
♦  As  to  the  notion,  started  in  the  argument  of  Ansty  and  Dow-  [    *  103    ] 
seUf  of  four  devisee-witnesses  dividing  an  estate  among  them- 
selves, by  reciprocally  attesting  for  each  other;  this  might  as 
well  be  effected  by  four  distinct  devises,  separately  attested  by 
three  of  them,  in  rotation.     But  in  either  case,  the  very  con- 
trivance would  appear  so  fraudulent,  as  alone  to  be  sufficient 
to  set  it  aside.     3.  With  respect  to  the  present  case;  my  opin- 
ion is,  that  a  charge  of  debts  upon  the  real  estate  ought  not 
to  incapacitate  witnesses,  who  are  creditors,  from  proving  a  tes- 
tament.    This  clause  ought  to  be  in  every  conscientious  will, 
and  the  man  who  omits  it  has  been  very  justly  said,  to  sin  in  his 
grave.     This  would  be  my  opinion,  even  if  the  witness  sought 
or  wanted  a  benefit  under  such  a  vdll.      But  in  this  case  there 
is  no  occasion  to  resort  to  the  real  estate;  the  personal  is  more 
than  sufficient  to  pay  the  debt  of  the  witnesses,  and  they  have 
been  already  paid :   Therefore,  we  are  all  of  opinion  that  the 
will  is  duly  attested  by  three  witnesses.     This  is  the  judg- 
ment of  the  Court.     Whatever  mistakes  may  have  been  com- 
mitted in  the  course  of  this  argument,  are  imputable  to  myself 
alone  (/)• 

{t)  The  question  as  to  who  is  to  be     tute  of  frauds;  and  at  what  time  he  is  to 
deemed  a  credible  witness  within  the  sta-      he  so  regarded,  is  now  nearly  set  at  rest, 
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by  S5  Ge<K  2,  c  6;  (the  provuions  of  which 
as  to  legatees,  see  ante,  p.  17,  n.  (o);  and 
as  to  creditors,  ante,  p.  95,  n.  (o).     But 
formerly  a  considerable  degree  of  doubt 
had  prerailed  with  regard  to  the  credibility 
of  the  attesting  witnesses  to  a  will.     In 
Jrutey  v.  Dowsing  or  Dowsen,  one  of  the 
subscribing  witnesses  was  a  legatee ;  and 
the  land  devised  was  charged  with  the 
payment  of  the  l^acy  to  him,  and  an  an- 
nuity to  hb  wife ;  the  witness  had  refused 
a  certain  sum  tendered  in  lieu  of  them : 
there  the  Court  of  K.  B.  held  it  not  to  be 
a  sufficient  attestation,  and  set  aside  the 
will ;  being  of  opinion,  that  the  time  for 
the  witnesses'  credibility  was  the  time  of 
attestation.     That  decision  was  in  E.  T. 
19  Geo.  2,   A.  D.  1746;    2  Stra.  1253. 
On  this  a  writ  of  error  was  brought  (on/e, 
p.  8):  no  judgment  was  given,  but  it  gave 
occasion  to  25  Geo.  2,  c.  6.     The  present 
case  of  WyndJtam  ▼.  Chetwynd,  (which  fell 
within  the  exception  in  s.  8  of  that  sta- 
tute), decided,  Uiat  creditors,  having  re- 
ceived the  amount  of  their  debts,  were 
good  witnesses  even  before  the  statute. 
Afterwards  judgment  was  g^ven  in  the 
case  of  Doe  d.  Hrndson  v.  Kertey,  in  E.  T. 
5  Gea  3,  A.  D.  1765.     The  facts  of  that 
case,  as  stated  in  a  special  verdict,  were  as 
follows :   J.  K.,  by  his  will  bearing  date 
Aug.  1734,  8  Geo.  2,  devised  certain  lands 
to  trustees,  in  trust  for  the  poor  of  the  pa- 
rish of  M. :  the  three  attesting  witnesses 
were  seised  in  fee  of  lands  in  that  parish, 
but  had  conveyed  away  the  same  before 
the  trial :  three  of  the  Judges  in  C.  P. 
were  of  opinion,  that  the  witnesses  were 
credible   witnesses  within  the  statute  of 
frauds,  on  the  ground  that  they  had  been 
restored  to  competency  before  their  exami- 
nation.    But   Pratt,    C.    J.,    (afterwards 
Lord  Camden),  delivered  an  elaborate  judg- 
ment to  the  contrary,  in  which  he  dif- 
fered expressly  from  the  opinion  of  Lord 
Mansfield  laid  down  in  IVyndham  v.  Chet- 
wynd, and  was  of  opinion  ;   1*^,  that  the 
credibility  was  a  necessary  and  substantial 
qualification   at  the   time  of  attestation; 
2dly,  that  if  the  witness  was  incompetent 
at  that  time,  his  competency  could  not  be 
restored  afterwards,  either  by  release  or 
payment ;  and,  Zdly,  that  he  could  not  be 


a  witness  to  set  up  any  part  of  the  wM, 
but  that  the  whole  was  void.  Tbu  case, 
and  Lord  Camden*s  opinion  at  gret  length, 
are  to  be  found  in  4  Bum's  Ecc  L.  97, 
(ed.  1809) ;  Bac.  Abr.  WUU  ^  Tesiameats, 
(D)  3,  p.  335. 

On  tids  case  it  is  to  be  observed,  that, 
this  being  a  devise  to  trustees  to  dispose 
of  the  rents  of  lands  to  the  poor  of  the  pa- 
rish, and  the  witnesses  being  only  interest- 
ed as  possessing  property  rateable  to  the 
relief  of  such  poor,  it  could  not  oome  with- 
in the  operation  of  25  Geo.  2,  c  6.  There- 
fore a  similar  case  might  have  arisen  since, 
were  it  not  for  the  statute  of  mortniaiii, 
9  Geo.  2,  c.  36,  passed  after  the  makii^ 
of  the  will.  A  curious  question  m%ht 
arise  in  the  case  of  a  devise  to  a  ooUm 
(which  is  excepted  by  s.  3  of  that  ac^, 
where  the  will  had  been  attested  by  fel- 
lows of  the  College,  but  who  had  resigned 
their  fellowships  before  the  triaL 

Again,  in  Pendock  v.  Mackmder,  a  wit- 
ness at  the  time  of  attesting  (A.  D.  1750), 
had  been  convicted  of  petit  larceny  :  WU- 
les,  C.  J.,  in  delivering  the  Judgment  of 
the  Court,  held  that  he  was  not  a  eredihU 
witness,  inasmuch  as  he  was  not  a  eoai/w- 
tent  one:    Willes   R.  665,    3   Wils.  18. 
Note,  at  that  time  persons  convicted  of  pe- 
tit larceny  always  continued  incompetent; 
while  persons  convicted  of  grand  larceny 
and  other  felonies,  within  derf^,  having 
been  burnt  in  the  hand,  or  having  under- 
gone the  punishment  substituted  in  lieu 
thereof  by   19  Geo.  3,  c.  74,   s.  3,   and 
other  felons,  having  served  their  respective 
terms  of  transportation,  under  4  Geo.  1, 
c.  1 1 ,  s.  2,  are  restored  to  competency.  But 
now,  by  31  Geo.  3,  c.  35,  no  person  shall  be 
deemed  an  incompetent  witness  on  account 
of  a  conviction  for  petit  larceny.     As  to 
the  eflfect  of  pardons  in  restorinc^  compe- 
tency, see  Bullock  v.  Dodds,  2  B.  &  A. 
258. 

It  had  been  decided  long  before  25  G. 
2,  that  an  executor,  taking  nothing  under 
a  will,  and  having  no  surplus  in  the  resi- 
due, was  a  competent  witness ;  Fountaine 
V.  Coke,  1  Mod.  107;  recognised  in  Betti- 
son  V.  Bromley,  12  East,  250;  Phipps  v. 
Pilcher,  1  Madd.  144;  see  Lowe  v.  Jo- 
liffe,  post,  365. 


HILARY  TERM,— 31  Geo.  II.  1758.— K.  B. 


GoDiN  V,  The  London  Assurance  Company. 

S,  C,  1  Burr.  489.     2  Ld.  Kenyon,  254. 

Insurance  made  SPECIAL  casc.  Meybohm,  a  merchant  of  Petersburgh, 
hL\iienon'ihe  Corresponded  with  Amyand  of  London,  and  was  greatly  in- 
good*  of  hii        debted  to  him.     Amyand  sent  a  ship  to  Petersburgh  for  goods, 
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19th  August,  1756,  and  insured  2800/.  on  her  homeward  bound        oodin 
voyage,  viz.  on  goods  from  the  Sound  to  London;  whereof      London 
1900/.  was  *  underwrote  on  or  before  the  /28th  September,  and  ass.  Company. 
900/i  on  or  about  the  28th  October:   In  the  mean  time  Mey-    — "iTuu.    i 
bohm,  on  7th  September,  writes  to  Amyand,  that  he  should  L .   .  ^^    J 
send  him  goods  as  per  invoice,  and  desires  him  to  insure.  This  Sot"«u«  hyT 
letter  arrived  in  October,  so  that  only  the  900/.  could  be  in-  consignment  of 
sured  in  consequence  thereof.     After  sending  this  letter,  Mey-  ^^  goods  msur- 
bohm  indorses  the  bill  of  lading  of  the  carso  to  one  Tamesz,  a  gonrbVthe  pr?n- 
inerchant  at  Moscow.   Tamesz  sends  them  mdorsed  to  UhthoiF,  dpai. 
his  correspondent  in  London,  desiring  him  to  insure  the  whole. 
Uhthoff  received  them  15th  November,  and  then  insured  with 
the  defendant,  at  and  from  the  Sound  to  London,  for  2300/. 
acknowledging  that  there  had  been  a  former  consignment  of 
the  goods,  and  an  insurance  thereon;  and  that  both  parties 
were  willing  to  be  safe.     In  the  voyage,  the  ship  and  cargo 
were  totally  lost.     Question,  whether  the  plaintiff  as  trustee 
for  Tamesz  ought  to  recover  the  whole,  or  only  half  of  the  sum 
iqsured? 

Lord  Mansfield,  C.  J.,  delivered  the  judgment  of  the  Court: 
The  defendants  insist,  that  in  the  present  case  there  is  a 
double  insurance ;  which  must  mean,  that  the  plaintiffs  can  re- 
cover a  double  satisfaction.     But  how  can  Tamesz  virtually 
receive  any  benefit  of  Amyand's  poUcy,  though  Meybohm*s  in- 
dorsing the  biUs  of  lading  to  him  carried  the  interest  insured? 
How  does  it  appear,  that  there  was  any  such  policy  as  Mey- 
bohm*s?  Non  constat,  that  Amyand  insured  for  him  at  all;  he 
certainly  insured  1900/.  on  his  own  account.     But,  supposing 
the  whole  to  be  Meybohm's  poUcy,  can  Tamesz  come  for  a 
satisfaction  upon  it  ?     He  certainly  cannot,  without  a  declara- 
tion of  trust  nrom  Amyand.     Amyand,  as  factor  for  Meybohm,  Factor  has  a  lien 
has  possession  of  the  policy;  and  factors  have  a  lien  on  the  ^^^J*"*^*!^'*'* 
ffoods  of  their  principals,  for  their  own  debts.     In  Kruger  v.  |^la  balance 
Wilcoxy  I  Feb.  1755(a),  before  Ltovd  Harchoickey  the  Court  due  to  him. 
decreed,  that  a  factor  has  a  lien  on  goods  consipied  to  him, 
for  the  general  balance  due  to  him,  as  well  as  ror  incidental 
charges  attending  the  particular  goods  in  his  hands;  but  this 
lien  remains  so  long  only,  as  he  keeps  the  goods  in  posses- 
sion (6).    He  has  a  special  property  for  this  purpose.   If  there- 
fore Meybohm  had  come  against  Amyand,  as  *  trustee  for  the  [    ♦  105    ] 
policy,  he  musthave  paid  the  balance  due  to  him.     But  sup- 
posing it  only  doubtful,  whether  Tamesz  could  or  could  not 
recover,  upon  Amyand's  policy;  shall  this  Court  put  him  upon 
the  experimenti  when,  there  is  no  firaud,  no  concealment  what- 


i; 


la)  Ambl.  252. 

[b)  A  factor  has  no  lien  on  goods  for  a 
general  balance,  unless  they  come  into  his 
actual  possession ;  Kmloch  t.  Craigt  3  T. 
R.  119,  783.  (As  to  thb  case,  see  Ham- 
mands  v.  Barker,  2  East,  227).  The  as- 
signee of  a  policy  of  insurance  on  goods, 
who  became  such  by  the  indorsement  to 
him  of  the  bill  of  lading  of  the  goods  by 

VOL.  I. 


the  consignor,  after  he  had  directed  his 
correspondent  to  make  the  Insurance,  takes 
it  subject  to  the  lien  of  the  correspondent 
of  the  consignor  for  his  general  balance ; 
Man  V.  Shi/neTt  2  East,  523.  And  see 
Hibbert  v.  Carter,  1  T.  R.  745;  IVright 
V.  Campbell,  post,  628  ;  Zinck  v.  Walker, 
post,  1154. 
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GoDiN        ever?     In  fact^  though  this  is,  in  sounds  a  double  insurance, 

London       y®*'  "^  reaK^,  it  is  only  two  insurances.     A  double  insurance 

Ass.  Company,  isy  where  a  ndl  value  of  interest  is  insured  on  diflferent  poli- 

' ^< '  cies,  by  the  same  man.     That  is  not  the  case  here. 

And  therefore  the  postea  must  be  delivered  to  the  plain- 
tiff(c). 


(c)  This  is  considered  a  leading  case  on 
the  subject  of  <2ott&/^  assurance.  Mr.  Jus- 
tice Parky  in  his  work  on  Insurances,  lays 
it  down,  **  that  where  a  man  has  made  a 
double  insurance,  he  may  recover  his  loss 
against  wluch  of  the  underwriters  he 
pleases,  but  he  can  recover  for  no  more  than 
the  amount  of  his  loss — ^he  shall  recover 
but  one  satisfiiction,  and  he  may  fix  upon 
which  of  the  underwriters  he  will  for  the 
payment  of  his  loss;  but  it  is  a  prindple  of 


natural  justice  that  the  Mveral  insmos 
should  all  of  them  contribute  in  tlieir  seve- 
ral proportions,  to  satisfy  that  loss,  against 
which  they  have  all  hisured;"  p.  413, 
(ed.  1817).  See  Newhy  ▼.  R§(id^  pmt, 
416.  A  double  insurance  is  not  lb  becoa- 
founded  with  a  re-ossttranee,  which  is  msde 
illegal  by  19  Geo.  2,  c  87,  s.  4,  except  ki 
certain  cases  there  specified.  See  Balk's 
Ins.  c  XV.  p.  418. 
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University  of 
Cambridge  is 
entrusted  with 
a  concurrent 
power  of  print- 
ing acts  of  Par- 
liament and 
their  abridg- 
ments, together 
with  Uie  King's 
printer. 

[    ♦106    ] 

A.  D.  1547. 


1553. 


1558. 


1567. 


1589. 


Basket  r.  The  University  of  Cambridge. 

S,  C.  2  Burr.  661.    2  Ld.  Kenyon,  397. 

XHIS  was  a  case  stated  by  order  of  the  Court  of  Chancery, 
24th  January,  1743,  and  was  then  several  times  argued;  bat 
lay  dormant  for  many  years,  till  the  suit  was  again  revived  this 
year,  and  finally  determined. 

22d  April,  1  Edw.  6,  A.  D.  1547,  The  Kmg,  by  letters  pa- 
tent, granted  to  Richard  Grafton  the  office  of  printer  of  all 
statutes,  books,  acts  and  other  volumes,  by  the  King,  his  heirs 
and  successors,  then  published  or  to  be  pubUshed,  in  the  IEj^- 
Ush  tongue,  the  Latin  grammar  excepted,  with  a  fee  of  *  lid. 
and  an  annuity  of  4/.  sterling,  to  hold  and  receive  the  same, 
from  the  death  of  Thomas  Bartlet,  King  Henry  the  Eighth's 
printer,  for  life  of  said  Richard  Grafton,  and  prohibited  all  he 
subjects  to  print  any  book  or  work  of  the  King's,  in  the  Eng- 
lish tongue.  29  December,  1  Mar.  A.  D,  1553,  The  Queett» 
on  surrender  of  Grafton,  granted  the  same  office  to  John  Ca- 
wood  for  life,  with  all  profits,  &c.  24  Mar.  1  Eliz.  A.  D. 
1558,  The  Queen  granted  said  office  to  Richard  Jugge  and 
John  Cawood  for  their  lives,  and  the  life  of  the  survivor,  if  it 
should  so  long  pleasure  her,  with  an  express  mention  of  ser- 
vice books  in  this  patent.  27  September,  19  Eliz.,  The  Queen 
granted  said  office  (including  also  bibles  and  testaments,  as 
well  as  service  books)  to  Christopher  Barker  for  life.  18  Au- 
gust, 31  Eliz.,  The  Queen  granted  said  office  (including  also 
abridgments  of  statutes)  to  Robert,  son  of  Christopher  Barker 
and  his  executors,  &c.  immediately  after  the  decease  of  Chris- 
topher, for  the  life  of  said  Robert  Barker;  or,  if  he  died  in 
the  lifetune  of  Christopher^  then  for  four  years  after  the  death 
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1627. 

*107    ] 

1635. 
1675. 


1713* 


of  Christopher.  10  May,  1  Jac.  1,  The  King  granted  said 
office  to  Christopher,  son  of  Rol^ert  Barker,  his  executors, 
&c.  immediately  after  the  death  of  said  Robert,  for  life  of 
said  Christopher;  or  if  he  died  in  the  lifetime  of  Robert,  then 
for  four  years  after  the  death  of  said  Robert.  1 1  February, 
14  Jac.  1,  The  King,  recitinff  death  of  said  Christopher  the 
father,  granted  said  ^ce  to  Robert  son  of  said  Robert  Bar- 
ker, his  executors,  &c.  immediately  after  the  death  of  Robert 
Barker  the  father  and  Christopher  his  son,  for  thirty  years. 
SO  July,  3  Car.  1,  The  King  granted  to  Bonham  Norton  and 
John  Bill,  assignees  of  said  Robert,  Christopher  and  Robert 
Bar*ker,  the  said  office,  for  the  interests  then  subsisting,  with 
more  large  and  ample  Vords  of  solely  printing  said  books,  in 
which  are  particularly  included  statutes,  ana  abridgments  of 
statutes.  86  September,  11  Car.  1,  The  King  granted  the  said 
office  in  remainder  to  Charles  and  Matthew  Barker,  their  exe- 
cutors, &c.  for  the  term  of  thirty  years  after  the  expiration  of 
the  several  terms  then  subsisting.  24  December,  27  Car.  2, 
The  King,  reciting  that  the  estates  and  interests  of  Robert 
Barker  the  father  and  Christopher  the  son,  were  determined ; 

S anted  said  office  in  remainder  to  Thomas  Newcombe,  and 
enry  Hills,  their  executors,  &c.  for  thirty  years  after  the  ex- 
piration of  the  terms  then  subsisting.  13  October,  12  Ann.,  The 
Queen  granted  said  office  in  remainder  to  Benjamin  Tooke  and 
John  Barber,  &c.  for  thirty  years,  from  the  expiration  of  the 
fonner  patent ;  which  new  grant  took  effect  10th  Januaiy,  1739, 
and  is  now  by  several  mesne  assignments  vested  in  the  plaintiffs, 
who  have  been  sworn  into  the  office  of  King's  printers.  The 
plaintiffs  and  dieir  predecessors  have,  by  virtue  of  said  letters 
patent,  printed  all  acts  of  Parliament,  and  abridgments  thereof, 
and  Bibles^  Testaments,  &c.  therein  mentioned,  and  claim  the 
sole  right  of  printing  all  acts  and  abridgments  thereof,  exclusive 
of  dl  other  persons. — 20  July,  26  Hen.  8,  The  King  granted 
to  the  Chancellor,  &c.  of  Cambridge,  licence  to  assign  three 
printers ;  who  might  lawfully  there  print  and  put  to  sale  all 
manner  of  books  approved  by  the  Chancellor  (or  his  Vice 
Chancellor)  and  three  doctors. — Stat.  13  Eliz.  c.  29,  confirms 
said  letters  patent. — 6  February,  3  Car.  1 ,  The  King,  reciting 
the  charter  of  the  Company  of  Stationers,  and  his  own  printers, 
and  a  decree  in  the  Star-Chamber,  23  June,  28  Eliz.  confirm- 
ing the  ex*clu8ive  privileges  thereby  granted,  which  decree  [  *108  j 
was  by  proclamation,  25  September,  21  Jac.  1,  commanded  to 
be  stnctlly  observed,  and  also,  that  disputes  had  arisen,  whether 
the  sud  prohibitions  extended  to  the  printers  of  the  University ; 
his  Majesty,  for  the  encouragement  of  learning,  and  to  end  all 
controversies,  ratified  and  confirmed  the  privilege  of  the  char- 
ter 26  Hen.  8,  and  declared,  it  should  be  lawfiil  for  the  Uni- 
versity printers,  with  the  approbation  aforesaid,  to  print  all 
books  contained  in  the  charters  before  recited,  or  any  others 
granted  to  any  person  whatsoever,  and  to  sell  the  same,  with- 
out incurring  any  penalty  or  forfeiture ;  any  thing  to  the  con- 
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trary  thereof  notwithstanding.  The  defendants  insist,  that  the 
plaintiffs  have  not  the  sole  right  of  printing  statutes,  abridg- 
ments of  statutes,  Bibles  and  Common  Prayer  books,  exclusive 
of  the  said  University ;  who  have  a  right,  under  the  said  letters 
patent,  to  print  the  same  with  the  approbation  afores^d.  The 
University  printers  have,  from  time  to  time,  printed  Bibles  and 
Liturgies,  and  all  such  other  books,  as  had  been  allowed  and 
approved  of  in  manner  aforesaid.  They  have  constantly  printed 
the  Acts  of  Uniformity,  and  vended  them  with  the  Books  of 
Common  Prayer ;  but  it  doth  not  appear,  that  they  have  printed 
any  statutes  or  abridgments  of  statutes,  except  said'  Acts  of 
Uniformity,  till  the  printing  of  the  book  in  question  in  this 
cause.  About  1  July,  1740,  the  University,  under  seal,  ap- 
pointed Joseph  Bentham,  a  person  duly  qualified,,  to  be  one  of 
the  said  University  printers.  19  March,  1741,  the  Chancellor 
and  three  doctors,  in  due  form,  allowed  and  approved  a  book 
entitled,  "  An  exact  Abridgment  of  all  the  Acts  of  Parliament 

relating  to  excise  on  beer,  ale,  brandy,  vinegar   or  other 

liquors,  with  some  few  notes  and  references,"  to  be  printed 
[    *  109    ]  by  said  Bentham,  who  printed  *the  same  accordingly,  and  the 

same  have  been  since  vended  and  sold  by  him  and  Charles 
Bathurst  in  London. 

The  questions  upon  this  cause  are, 

1.  Whether  the  plaintiffs  are  entitled  to  the  sole  right  of 
printing  acts  of  Parliament,  and  abridgments  of  acts  of  Parlia- 
ment, exclusive  of  all  other  persons,  during  the  term  granted 
by  the  letters  patent  dated  13th  October,  ]2  Anne?  2.  Whe- 
ther the  defendants,  the  Chancellor,  Masters  and  Scholars  of 
the  University  of  Cambridge,  by  virtue  of  the  grants  and  act 
of  Parliament  insisted  on  by  the  said  defendants  or  any  of  them, 
have  the  right  or  privilege  of  printing  acts  of  Parliament  or 
abridgments  of  acts  of  Parliament? 

Mr.  Comyns,  for  the  plaintiff*,  argued,  that  it  would  be  ad- 
mitted, that  the  Crown  by  prerogative  has  the  sole  right  of 
printing  acts  of  Parliament ;  the  question  being,  whether  the 
plaintiff  has  a  grant  of  that  right  in  exclusion  of  all  others,  or 
whether  the  University  has  a  concurrent  right  with  the  plaintiff; 
for  as  to  all  others,  his  right  is  clearly  exclusive.  The  first 
consideration  is,  whether  the  several  letters  patent,  granted  to 
the  plaintiff  and  the  University,  are  grants  of  the  same  thing. 
If  so,  then  2dlt/^  whether  they  can  consistently  stand  together. 
The  office  of  iCing's  printer  is  very  antient,  having  subsisted 
ever  since  the  introduction  of  printing  into  England.  The 
patents  stated  deduce  it  regularly  down  from  1  Edw.  6,  A.  D. 
1547;  and  during  all  that  period,  this  officer  alone  has  printed 
all  acts  of  Parliament,  and  abridgments  thereof,  till  the  Uni- 
versity printed  the  book  in  question ;  which,  however  it  might 
be  of  advantage  to  the  printer,  was  of  none  to  the  learned  body. 
Before  printing  was  introduced,  temp.  Hen.  6,  the  usage  wa^ 
[     *  110     ]  to  transcribe  all  the  acts  at  the  end  of  every  sessions,  and  *send 

them  to  the  sheriff,  with  a  writ  commanding  him,  to  proclaim 
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them  in  his  county  court,  where  the  transcripts  were  kept,  for 
the  public  to  resort  to ;  4  Inst.  26  (a).  And  this  writ  continued 
till  the  time  of  Hen.  8,  which  shews  that  the  art  made  but  a 
slow  progress.     But  from  the  first  printing  of  the  acts,  it  ap- 

Eears,  they  were  printed  by  the  King's  printer;  for  though  we 
ave  no  patent  till  Grafton's,  1  Ed.  6,  yet  that  refers  to  an  ap- 
pointment of  Thomas  Bartlett  under  Hen.  8;  and  though  we 
cannot  find  his  patent,  we  have  found  the  grant  of  the  annuity 
of  4/.  per  ann.  2\  H.  8,  which  was  five  years  before  the  patent 
to  the  University.  The  patents  from  the  time  of  Car.  1,  have 
the  words  solely  to  prints  which  might  be  inserted  to  prevent 
doubt,  but  were  not  necessary;  because  the  sole  right  of  print- 
ing statutes  belongs  to  the  office  of  King's  printer,  an  office 
which  the  law  takes  notice  of,  and  gives  credit  to :  and  there- 
fore, 16th  July,  1735,  between  Edwards  and  Vasey^  it  was 
held  by  Lord  Hardwickey  C.  J.  at  Nisi  PriuSy  that  an  act  of 
ParUament,  13  Car.  2,  not  in  the  statute  book,  might  be  given 
in  evidence,  if  printed  by  the  King's  printer.  The  Legislature 
and  pubUc  are  concerned  to  see  the  statutes  accurately  printed. 
Before  the  time  of  printing,  the  House  of  Commons  (according 
to  Lord  Coke)  used  to  depute  some  of  the  members,  to  examine 
the  transcripts.  Afterwards,  the  King's  printer  was  substituted 
in  their  room,  who  is  a  person  known  and  answerable  to  the 
public  :  but  if  it  was  left  to  the  care  of  many  persons,  there  is 
danger  of  incorrectness,  and  no  one  answerable.  There  is  a 
difierence  between  acts  of  Parliament,  which  are  the  King's  pro- 
perty, and  to  which  he  is  a  party,  and  the  works  of  individuals.  If 
therefore  the  King  hais  a  right  to  appoint  a  person  to  print  them, 
which  he  undoubtedly  has,  and  has  created  such  an  officer,  the 
right  of  such  officer  must  be  exclusive,  behaving  the  King's  first 
grant.  For  the  King  can't  grant  the  same  office,  at  the  same  time, 
to  different  persons,  nor  the  office  to  one  and  the  profits  to  another. 
*  Henry  8  could  not  intend  to  give  the  University  a  power  of  |.  *  1 II  J 
printing  acts  of  Parliament;  because  acts  of  Parliament  are  of 
a  nature  universally  binding,  and  cannot  be  the  object  of  ap- 
probation or  disapprobation,  by  the  Vice-Chancellor  and  three 
doctors.  And  though  the  patent  says,  all  manner  of  books ^  yet 
acts  of  ParKament  do  not  fall  under  that  description:  **  A  book 
is  a  writing  composed  on  some  point  of  knowledge,  by  a  person 
intelligent  therein  (or  by  some  man  of  wit  or  learning)  for  the 
instruction  or  amusement  of  the  reader:"  Chambers's  dictionary, 
roc.  Book  (6).  Acts  of  Parliament  are  more  properly  considered 
as  records,  prohibitions,  injunctions,  &c.  Thus,  by  statute  13 
&  14  Car.  2(c),  No  person  shall  print  books  or  pamphlets,  with- 
out entering  them  at  Stationers'-hall.  But  this  extends  not  to 
acts  of  Parfiament,  but  books  of  science ;  for  they  are  not  to 
meddle  with  acts  of  Parliament  or  books  of  state  (which  are  ex- 
pressly excepted)  nor  to  any  book,  to  which  the  King's  patentee 


(a)  See  Pre&ce  1o  RuflPhead's  Statutes, 
:xn.  XTii.;  Hale's  HisL  Com.  Law,  13,' 
(Rnnnington's  ed.) ;  2  Inst  526,  644, 670; 
1  Ld.  Raym.  501. 


{h)  Post,  121,  n.  (q). 
(c)  C.  33,  s.  3  :  Ruffhead's  St.  vol.  iz. 
Append,  p.  190. 


Ill 
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has  the  sole  right.  Hills  and  Universityqf  Oxan.,  1  V«ii.  275. 
The  preamble  also  of  the  statute  13  EUz.  shews  what  books 
were  allowed  to  the  University — "  for  the  advancement  €)tgoad 
and  godly  hterature."  The  patent  of  Car.  1,  gave  no  new 
privilege,  but  only  confirmed  the  old.  It  gave  not  such  a  power 
as  is  now  contended  for,  of  printing  acts  of  Parliament,  because 
it  has  not  specified  them,  which  aU  the  co-temporary  patents  of 
the  printers  have ;  and  this  power  cannot  arise  by  implication. 
This  consideration,  joined  to  that  of  requiring  the  academical 
approbation,  clearly  proves  the  Kind's  intention.  Where  the 
Crown  has  power  to  grant  many  thmgs,  and  grants  some  bj 
express  words,  the  Court  will  not  extend  the  grant  to  otfaers, 
which  are  not  mentioned.  Davis,  55;  by  a  grant  of  the  river 
Thames  to  the  city  of  London,  the  soU  under  it  did  not  pass; 
and  therefore  a  new  grant  of  the  soil  was  obtained,  by  whidi 

[  112  J  the  city  enjoys  the  bwldings  on  London  bridge.  ^But  if  the 
patent  of  Car.  1 ,  had  granted  thb  privilege  to  the  Universitjr 
in  express  terms,  it  wo^d  have  been  void,  tne  King  haring,  bitt 
the  July  before,  granted  the  same  powers  solely  to  another. 
He  was  therefore  deceived  in  his  second  grant ;  in  which  ease, 
the  first  patentee  may  bring  a  scire  facias  to  reverse  it;  Dyer 
197,  pi.  45:  Bro.  tit.  Sci.  to.  pi.  176;  Cro.  Car.  197;  1  Mod. 
256;  Skynn.  233.  There  is  no  difference  between  acts  at 
large,  and  abridgments.  Both  are  granted  to  the  King's 
ter,  but  neither  to  the  University.  The  last  argument 
from  usage,  which  is  the  best  interpreter  of  such  grants.  The 
King's  printers  have  solely  exercised  this  right,  for  two  hundred 
years,  without  interruption  from  the  University,  or  claim  of  i 
concurrent  right.  If  such  a  power  was  given  them  by  patent, 
3  Car.  1 ,  they  never  have  exerted  it  for  one  hundred  and  twenty 
years.  In  Seymours  Case,  1  Mod. 256,  the  Court  said,  "great 
regard  was  to  be  paid  to  usage."  We  have  been  in  uninte^ 
rupted  enjoyment  of  this  privilege  for  two  centuries,  under  die 
letters  patent  of  Hen.  8,  Edw.  6,  Mar.,  Eliz.,  Jac.  1,  Car.  1, 
Car.  2,  and  Ann.  Therefore,  we  hope,  it  shall  not  now  be 
taken  from  us. 

Yorke,  Solicitor-General,  for  the  defendants,  argued, — That 
though  there  are  two  questions  stated  for  the  opinion  of  the 
Court,  occasioned  by  the  different  pretensions  of  the  parties, 
this  would  not  restrain  the  Court  or  counsel,  from  considering 
them  as  a  single  question,  "  Whether  the  plaintiff  has  an 
exclusive  right  of  printing  acts,  and  abridgments  of  acts  of  par- 
liament." This  is  a  question  of  great  moment  to  the  Univer- 
sity, and  to  the  public.  To  the  former,  as  it  affects  a  right 
granted  to  them,  by  the  bounty  of  former  princes:  To  the  lat- 
ter, as  the  public  is  interested,  in  preventing  of  such  monopo- 

[        113     J  lies.     *Both  parties  admit  the  prerogative  of  the  Crown  to 

grant  such  patents;  they  both  found  their  claims  on  it(c/).  And 
it  will  be  necessary  to  open  the  grounds  of  this  prerogative,  in  the 
present  case,  to  make  the  subsequent  argument  the  more  intel- 


(d)  See /)o.«/,  304,  Tonson  v.  Collins. 
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ligible.  We  wffl  therefore  cousidery  1.  The  prerogative  at  com- 
mon law,  before  and  at  the  time  of  granting  these  patents,  and 
how  assumed  :  2.  The  construction  of  the  patents  of  the  Uni«- 
versity  and  the  King's  printer,  distinguishing  between  that  of 
Hen.  8,  and  Car.  1 ;  because,  if  any  doubt  arises  on  the  former, 
the  latter  may  be  considered  as  an  original  grant :  3.  The  usage 
in  consequence  of  those  grants,  which  is  certainly  a  very  mate- 
rial ground  of  argument. 

1.  The  King  has  no  power  at  common  law  over  the  art  of 
printing.  The  art  is  mechanical;  and  admitting  that  the  first 
printer  in  England  was  brought  to  Oxford  by  Archbishop 
Bourchier,  at  the  expense  of  Hen.  6,  that  would  not  make  it  a 
royal  art.  But,  in  fact,  the  King  has  no  pretence  to  such  a 
right  by  purchase;  for  the  story  itself  is  false,  as  is  proved  by 
Dr.  Middleton  in  bis  dissertation  on  printing.  In  the  Stationers* 
Company  and  Partridge,  M.  1 1  Ann  (e),  it  was  said,  that  by  the 
same  rule  you  might  make  a  monopoly  of  die  art  of  an  apothe- 
cary; and  Moor  675,  was  cited  to  shew,  that  the  iirst  apothe- 
cary wa3  brought  into  England,  at  the  King's  expense,  from 
Flanders.  No  previous  licence  for  mere  printing  was  necessary 
at  common  law;  the  Crown  never  pretended  to  such  a  preroga- 
tive. This  would  have  been  treating  things  as  nuUa  in  se,  be- 
fore their  existence,  which  are  only  so  by  accident.  If  a  man 
publishes  any  thing  of  an  immoral  tendency,  the  Court  will 
punish  it  after  publication,  but  cannot  animadvert  on  it  before, 
or  restrain  the  liberty  of  printing.     This  doctrine  has  always 

f  prevailed  more  or  less,  but  more  especially  since  the  revolution, 
n  1664,  a  dispute  happening  between  the  Stationers'  Com- 
Eany  and  Col.  Atkyns  (who  was  a  vain  man)  the  law  patentee, 
e  invented  this  fiction,  that  printing  was  a  flower  of  the  Crown, 
acquired  by  Hen.  6,  by  purchase,  as  above  mentioned;  *  Carter  [ 
89(/).  Hale,  C.  J.,  gave  judgment  for  his  patent;  but  26 
May,  1675,  that  judgment  was  reversed  by  the  House  of  Lords. 
Lord  Anglesey,  who  with  many  others  spoke  long  and  learnedly 
in  the  debate,  proposed  to  refer  the  question  to  all  the  judges; 
but  was  outvoted  and  entered  his  protest,  though  without  any 
reasons,  according  to  the  practice  of  those  times.  The  King 
indeed  by  prerogative  has  several  copy-rights.  1.  Of  all  acts 
of  state,  to  promulge  them  to  the  people  :  2.  Since  the  supre- 
macy has  been  est«uiUshed,  of  all  books  of  the  rites  and  services 
of  the  church  (fif):  8.  The  translation  of  the  great  English 
^ble,  under  Grafton,  was  performed  at  the  King's  expense, 
which  gave  him  another  kind  of  right:  4.  So  the  year-books, 
taiken  at  the  expense  of  the  Crown,  gave  the  King  a  property 
by  purchase.  Thus  was  Seymour's  Case,  1  Mod.  256(A),  ar- 
gued by  Serjeant  Pemberton;  and  it  is  the  only  rational  way  of 
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(«)  10  Mod.  105. 

(/)  Po$t,  805,  327. 

{g)  The  ezdusiTe  right  of  the  Crown  to 
^rint  acts  of  Parliament  and  books  of  di- 
vine service,  was  established  in  Eyre  v. 
Caman,  Bac.  Abr.  Prerogatwe  (F)  5,  pa. 
597  :  see  also  Com.  Kg.  Trade  (B.  D.  4.) 


(h)  S.  C.  3  Keb.  792.  In  that  case  it 
was  held,  that  the  Company  of  Stationers 
had  an  exclusive  right  to  print  almanacks. 
But  the  contrary  was  afterwards  decided 
in  Stationers*  Comp,  t.  Caman,  which  see, 
and  the  cases  there  cited>  poet,  1004 : 
mentioned  also  in  13  Ves.  Jun.  508. 
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treating  the  subject.  The  Crown  never  exercised  the  arf  of 
printing  solely,  by  its  own  servants  or  patentees,  neither  in  the 
time  of  Hen.  8,  nor  at  any  time  since;  not  even  in  the  memo- 
rable aera  of  43  Eliz.,  when  such  a  catalogue  of  monopolies  was 
laid  before  the  House  of  Commons,  that  one  of  the  members  said, 
they  should  soon  hear  of  a  patent  for  the  sole  making  of  bread. 
The  first  printers  in  England  exercised  the  art,  without  any 
licence  for  that  purpose.  Caxton,  whose  merit  is  so  conspi- 
cuous, and  who  printed  here  so  early  as  1471,  though  in  great 
favour  with  Edw.  4,  the  Duke  of  Clarence  and  Hen.  7,  and 
therefore  might  certainly  have  obtained  such  a  privilege,  if  it 
had  been  thought  necessa^,  yet  in  all  his  books  modestly 

S)eaks  thus  of  himself,   "Done  by  me  simple  man  William 
axton,"  and  has  no  imprimatur  or  cum  privilegio ;  as  may  be 
seen  in  Ames's  Typographical  Antiquities,  which  contains  the 
title-pages  of  all  books  printed  in  England  from  1471.     Even 
Hen.  8,  however  arbitrary,  never  claimed  a  prerogative  over 
the  press.     Imprimaturs  were  first  introduced  by  the  acts  erf 
uniformity,  and  borrowed  from  the  Inquisition.     There  is  but 
one  instance  of  a  prohibition  of  printing  any  book  previous  te 
[    *  115    ]  Hen.  8th's  grant  to  the  University  in  1533 ;  viz.  in  1526,  •men- 
tioned by  Fox  (Martyrs  ^90),  and  plainly  founded  on  stat  S 
Hen.  4.  c.  15,  against  heresy,  and  not  on  any  royal  preroga- 
tive.    About  seven  years  after,  the  grant  to  the  University 
was  made ;  and  in  about  five  years  after,  1539,  an  injunction 
issued,  prohibiting  the  importation  of  books  from  abroad  {i); 
but  this  did  not  relate  to  books  printed  here,  and  was  only  in 
consequence  of  stat.  25  H.  8,  c.  15.    From  this  time,  there  was 
no  act  of  the  Crown  relative  to  this  matter,  for  twenty  years, 
when  by  stat.  3  &  4  Ed.  6.  c.  10,  the  Parliament  interposed 
with  respect  to  superstitious  books.     In  1555,  2  &  3  P.  &  M. 
there  was  a  proclamation  against  importing  heretical  books,  (as 
they  stiled  all  the  writings  of  the  reformers )  and  this  likewise 
was  founded  on  stat.  2  H.  4,  against  heresy.     In  1556,  4  P.  & 
M.  came  the  Stationers'  patent,  requiring  all  printers  to  be  of 
that  company.     In  1558,  1  Eliz.,  their  charter  was  ratified,  and 
a  right  given  them  to  seize  books  printed  without  their  hcence. 
And  in  1559,  a  proclamation  was  issued  against  heretical  books, 
containing   also   injunctions   with  respect  to  the   morality  of 
pamphlets,  &c.,  and  other  provisions,  which  required  all  prin- 
ters or  authors  to  be  licensed  per  the  King,  Archbishop  or 
Chancellor  of  the  Universities.     As  soon  as  the  Company  of 
Stationers  became  a  corporation,  the  Starchamber  interposed 
to  support  what  neither  the  law  nor  the  subject  will  ever  en- 
dure.    Ilence  several  ordinances  in   1566,  signed  per  Lord 
Burleigh  and  the  commissioners  for  religious  matters.     These 
were  enforced  in  1586.     And  afterwards  in  21  Jac.  1,  the  fa- 
mous decree  of  the  Starchamber  was  made,  which  is  recited  in 
the  letters  patent,  1627.     In  1643,  several  ordinances  of  Par- 
liament were  made  or  transcribed  from  these  decrees ;  and  all 


(i)  Stationers'  Comp.  v.  Lee,  2  Show.  258,  S,  P. 
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were  united  together  in  the  licensing  act  13  &  14  Car.  2.  This 
statute  subsisted  in  full  force  till  1692^  four  years  after  the  re-, 
volution,  when  the  liberty  of  the  press  was  restored.  Thus  we 
have  traced  the  history  of  licensing  to  its  source,  and  shewn  its 
commencement  to  have  been  twenty-five  years  after  the  grants 
to  the  University  of  Cambridge.  There  are  some  instances  of 
particular  patents,  by  way  of  protection  to  authors,  in  the  na- 
ture of  new  inventions,  to  be  found  in  Rym.  Feed,  but  those 
were  only  temporary.  *  The  King  claimed  copy-rights  of  acts  [  *  116  ] 
of  Parliament,  before  this  grant  of  Hen.  8 ;  being  proclaimed 
by  his  servant  the  sheriff,  and  printed  by  his  printer.  For 
Bartlet  stiles  himself  printer  to  Hen.  7,  and  Hen.  8,  from  1503 
to  1528,  and  is  recognised  by  the  latter  as  impressor  nosier. 
But  these  grants  of  the  office  of  printer  were  not  of  an  excliH 
sive  nature,  as  may  be  gathered  from  civil  and  Uterary  history. 
But  the  copy-right  of  the  King  was  still  asserted,  as  well  to 
books  of  religion  as  acts  of  Parliament;  for  divers  learned  men 
of  both  Universities  obtained  a  grant  of  these,  about  the  year 
1531  and  1533;  notwithstanding  which,  R.  Grafton  (who  was 
a  zealous  friend  to  the  Reformation,  and  had  begun  a  transla- 
tion of  the  Bible  into  English,  under  Francis  I.  of  France)  was 
in  1540  entrusted  to  print  the  great  EngUsh  Bible,  and  enjoyed 
his  patent  some  years ;  though  Queen  Mary  afterwards  obUged 
him  to  resign  it,  for  printing  Lady  Jane  Gray's  proclamationj^ 
Rym.  XIV,  766.  A  like  copy-right  was  claimed  to  Lilly's 
grammar,  recommended  to  be  used  in  all  schools,  they  being 
then  subject  to  the  ordinary's  visitation.  See  Wood's  preface 
to  Lilly's  grammar,  A.  D.  1754.  The  Crown  therefore  has  no 
prerogative  at  common  law  over  the  art  of  printing;  but  is 
merely  entitled  to  some  special  copy-rights. 

2.  With  respect  to  the  construction  of  the  patents;  we  wiD 
consider  first,  the  patent  26  Hen.  8,  to  the  University,  and  the 
several  patents  of  the  King's  printers,  down  to  3  Car.  1 ;  Se-. 
condly.  The  patent  3  Car.  1,  and  other  subsequent  grants. 

First,  The  patent  Hen.  8,  as  well  as  Car.  1,  is  general,  ^^am-. 
nes  et  omnimodos  libros;*  those,  to  the  King's  printers,  com- 
prehend "all  statutes,  acts,  &c.,  except  grammars,"  and  in 
Queen  Elizabeth's,  there  are  additional  words,  "Bibles,  New 
Testaments,  &c."  The  right  of  the  University  is  heal,  of  the 
printers,  is  unconfined.  We  admit,  that  the  King  cannot  de- 
rogate  from  his  own  grant;  and  therefore,  all  clauses  of  non 
obstante  are  useless.  It  will  ♦also  be  admitted,  that  where  [  *117  ] 
there  is  any  particular  thing,  within  the  description  of  the  grant, 
on  which  it  may  operate,  it  shall  not  be  extended  farther  by  any 
implication.  To  what  then  do  the  words  of  the  patent  Hen  8, 
extend?  Not  to  exempt  the  University  printers  from  the  re- 
view of  a  royal  licenser;  for  no  such  power  then  existed.  It 
must  operate  therefore  on  the  copy-rights;  it  hath  no  other 
subject  matter  to  operate  upon ;  the  King  had  no  other  right  to 
grant.  As  to  the  exclusive  right  to  print  these  copies,  said  to 
be  incident  to  and  inherent  in,  the  office  of  King's  printer;  thq. 
law  knows  no  such  officer  by  prescription,  nor  by  act  of  Par- 
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Bamwt       liamcnt.    It  will  not  therefore  protect  him,  and  say,  that  the 

*•  King  (who  made  him)  shall  not  grant  the  same  concurrent  pri- 

UvivMiiTY     ^^1*^8®  ^^  another.  In  the  case  of  judicial  offices,  the  Kjng  (upon 

-  general  grounds  of  policy)  cannot  sever  the  powers  of  the  ot- 

nee:  e,  g.  If  the  Kin^  should  grant  to  the  Chief  Justice  of  the 

King*8  bench  the  sole  power  to  issue  writs  of  mattdamus,  it 

would  be  void ;  but  the  power  would  remain  incident  to  the 

{reneral  jurisdiction  of  the  Court.  But,  in  ministerial  offices, 
ike  this,  it  is  otherwise :  e.  g.  The  clerk  of  the  Crown  in  Chan- 
cery is  an  ancient  office  by  prescription;  but  K.  Jac.  1,  granted 
away  many  powers,  which  were  before  incident  to  that  office; 
as,  that  of  granting  licences  of  alienation,  which  continued  froni 
tliat  time  a  distinct  office,  till  the  abolition  of  the  ccmrt  of 
wards.  The  clerk  of  the  patents  was  also  severed  from  thai 
office  by  Jac.  1,  and  so  remains  to  this  day.  Upon  these  priD- 
cipkii  therefore,  supposing  printership  to  be  an  office,  the  King 
may  name  as  many  printers,  as  he  pleases.  But,  in  Uyd^  tfe 
Kinff*6  printer  is  not,  as  said,  an  officer  introduced  in  the 
of  the  ancient  transcribers,  &c.  The  records  of 
are  now  made  up,  exactly  as  they  formerly  were.  Besides^  of 
a  mere  private  act  a  printed  copy  is  no  evidence  (i) ;  it  most  jid 
be  examined  by  the  rolls;  and  the  case  of  public  acts  (as  dial 
before  Lord  Itardwicie)  is  thb,  that  the  law  supposes  them  m 
/kfHottjwdicis  already,  and  only  allows  the  statute  book  to  be 
read,  to  assist  the  judge's  memory.  Lord  MamsfieU^  C  J., 
here  obsen*ed,  *'  that  such  assistance  was  now  indeed  qake  ae- 
ceMary.  for  the  acts  of  39  Geo.  2,  were  as  numerous  as  At 
[    ^118     ]  whole  rei^n  of  Elisabeth  i^ri."'     *  As  to  the  definition  of  a  book 

fn\m  Mr.  Chambers,  Pliny  is  at  least  as  good  an  authoritr;  wh» 
in  his  Natural  Historv  savs«  that  iiber  is  the  inner  bai)^  cf  a 
titH>«  and  was  used  for  writing  on,  and  when  rolled  up 
was  called  roimmt'M.  VoiMmt^M  then  and  liber  are  s\tioq^ 
and  as  the  statutes  are  certainly  rolMmina^  the  right  of  _ 
thorn  may  well  pass  under  the  name  of  libros  ^m  \  The 
tioti,  that  statutes  are  not  the  objects  of  academical  appiv- 
bat)\>n  or  disauprohadon,  extends  equally  to  Bibles  and  cc«i 
pra\^rs,  whicn  they  have  always  printed:  and  yet  the  fo 
caimot  be  rt^viewed  but  bv  the  authority  of  a  iien 
iK^r  the  tatter«  but  bv  the  authority  of  Parliament.  Axid  d 
tofv,  the  appn>hatkm  extends  only  to  the  propr«T  oi 
in  such  time«  pUoe  and  manner  as  is  desired.  Is  v-.bs 
ar^exie\l«  in  Carter  ^L  that  it  was  one  thin?,  to  sav  a  boira 
iW^wned  to  be  printed,  and  anodier  ihin*:.  to  cr^v  k  M 
im^trimMmr  of  the  I'niversiry.  TThe  List  ob^ectkc:  is  li^  :^ 
^pMieraUn  of  the  wcwds  in  tius  ^raat.     I  arr4^.  tKtj  •i-  tmc 
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cannot  convey  special  prerogative  rights  by  general  words,       9asut 
where  there  are  general  prerogative  rights,  that  may  pass  to  ^* 

satisfy  the  grant.     In  this,  the  King's  grant  differs  from  that  of   UMrJiwirY. 

a  private  person;  but  to  illustrate  this  rule:  1.  If  imder  a  ge-  ' — ^—v -^ 

neral  name,  a  grant  comprehends  things  of  a  royal  and  of  a 

base  nature;  the  base  only  shall  pass :  2.  If  the  thing  expressly 

granted  cannot  pass,  without  implying  something  not  granted; 

it  shall  be  void  rather  than  operate  to  two  intents:  e.  g,  A 

grant  of  lands  to  an  aUen  born  shall  not  make  him  a  denizen^ 

by  imphcation;  or,  if  to  a  felon,  shall  not  amount  to  an  implied 

pardon;  Bro.  Patent,  pi.  63,  5  Rep.  56:  3.  If  two  things  are 

mentioned  in  the  Kind's  grant,  equally  in  his  power  to  grant, 

and  it  is  dubious,  which  was  intended ;  it  is  void  for  uncertaintVf 

\2  Rep.  86;  and  therefore  also,  by  a  grant  for  no  certam 

estate,  nothing,' not  even  an  estate  at  will,  shall  pass;  Dav.  35 

— 45.    But  this  case  stands  on  different  groiuuls;  for  if  the 

general  words  comprehend  two  things,  not  equally  in  the  King's 

power  to  grant,  that  which  is  in  nis  power  shall  pass.    So 

*here,  it  was  not  in  the  Kind's  power  to  ffrant  a  right  of  print-  [    *  119    ] 

ing  in  general,  that  being  of  common  ri^t  before ;  but  it  was 

in  his  power  to  srant  the  privilege  of  printing  copy-rights: 

and  therefore,  as  the  general  words  will  comprehend  both,  the 

latter  must  necessarily  pass,  that  the  grant  may  take  effect,  and 

not  be  a  void  grant.    8  Rep.  56,  167 ;  2  Inst.  4£^,  497,  upon 

the  statute  of  qtio  warranto^    This  reasoning  is  strencth^ied 

by  the  statute  13  Eliz.  which  confirmed  the  grant  of  Hen.  8, 

(in  its  general  description)  *'  According  io  Us  true  meaning  and 

"  intent:' 

2d. — Let  us  now  consider  the  patent  of  20  JuL  3  Car.  1,  to 
the  assignees  of  the  Barkers,  and  the  patent  6  Feb.  follow- 
ing, to  me  University.  The  former  (in  which  the  words  soleljf 
to  print  are  first  fomid)  gave  an  alarm  to  the  University ;  where- 
upon the  King^  reciting  the  doubts  that  had  arisen,  gave  them 
a  power  to  print  all  books  mentioned  in  the  patents  of  his 
printer,  &c.  This  charter  contains  words,  both  of  confirmation 
and  original  grant.  If  therefore  the  patent  of  die  King's 
printers  was  an  exclusive  one,  it  was  only  for  the  term  then 
subsisting,  which  expired  in  1679 ;  and  from  that  moment  the 
charter  of  Car.  1,  to  the  University  might  have  been  pleaded, 
either  as  an  original  grant,  or  as  a  confirmation  of  the  charter 
of  Hen.  8.  But  I  wul  argue  it  now  as  an  original  grant ;  and, 
in  that  light,  it  was  good  by  way  of  reversionary  grant,  as  much 
as  if  it  had  been  in  possession,  notwithstanding  it  is  granted  by 
general  description;  6  Rep.  56,  Ld.  Chandos^s  Case.  The 
King  will  suffer  no  detriment  by  such  a  construction;  he  was 
not  deceived  in  his  grant  (n).  He  intended  to  pass  the  whole 
interest  then  subsisting  in  himself,  havmg  recited  the  whole  in 
the  patent.  So  that  from  1679,  the  University  became  as  fully 
entitled  to  the  King's  copy-rights  (o),  by  way  of  reversion,  ex- 

(n)  Se«  Com.  Dig.  Grani  (G  8,  9);  (o)  Lord  JS^doii,C.,  speaking  of  the  au- 

Bac  Abr.  Pratreg.  (F  2);    Scire  faeiat     thorities  of  the  Univeruties  to  print,  said, 
(C  3).  "  This  is  said  to  be  a  mere  licenae.  There 
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Eectant  on  the  determination  of  a  particular  estate,  as  if  they 
ad  been  in  immediate  possession  from  the  year  1627.  The 
King  is  not  restrained  to  any  particular  mode  of  granting/  as 
bishops,  &c.  are.  Show.  Pari.  C.  The  Case  of  The  Master  of 
the  King's  Bench  Office. 

*3.  Upon  the  head  of  usage,  which  is  to  be  regarded  as  the 
exposition  of  time,  and  has  so  much  weight,  that  the  King 
himself  is  bound  by  it ;  2  Roll.  Abr.  (Prerog.)  E.  195;  in  com- 
mon construction,  by  a  grant  of  goods  and  chattels,  choses  in 
action  shall  not  pass.  But  in  a  ^ant  of  bona  et  cataUaJeUmmn 
(as  a  liberty)  debts  due  to  the  felon  shall  pass ;  because  by  such 
grants  of  liberties,  choses  in  action  have  used  to  pass.     How 
men  has  the  usage  stood  in  this  case  ?  Have  the  King's  printers 
excluded  all  others  ?   History  will  inform  us  to  the  contrary. 
Nay,  statutes  printed  by  others  are  now  to  be  purchased.     Jn 
19  H.  7,  Berthelet  was  the  King's  printer,  but  there  are  statutes 
of  that  date  printed  by  Wynkyn  de  Werde  and  others.     In 
1553,  the  statutes  are  printed  by  Grafton,  though  Berthelet 
was  then  aUve,  and  Grafton's  patent  did  not  take  effect  till 
Berthelet's  death.     )So  in  latter  times,  the  law  patentees  have 
exercised  a  concurrent  right  with  the  King's  printer.    In  1636, 
the  statutes  were  printed  by  the  assignees  of  Moor.     In  1667 
and  1670,  by  the  assignees  of  Atkins,  without  naming  the  King's 
printer.     Keble's  edition  has  the  assigns  of  Sayer,  the  law  pa- 
tentee, joined  with  the  King's  printer ;  and  so  has  the  late  edi- 
tion.    As  to  law  books;  in  1605,  John  Legat  printed  for  the 
University  Dr.  Cowel's  Institutes ;  and  the  right  was  not  dis- 
puted :  and  had  the  University  printed  Rolle's  Abridgment  (p), 
as  the  Company  of  Stationers  did,  they  would  have  shewn  a 
very  different  title  for  so  doing.    But  it  is  stated,  that  the  Uni- 
versity have  all  along  printed  the  Acts  of  Uniformity ;  and 
though  with  the  Prayer-book,  yet  the  Act  is  the  principal,  and 
the  Prayer-book  only  an  accessory :  and  printing  one  act  is  the 
same  to  maintain  a  right,  as  printing  the  whole  body  of  statutes. 
Besides,  the  argument  is  much  stronger  in  favour  of  abridg- 
ments ;  which  are  works  of  a  different  species,  requiring  labour, 
judgment,  and  learning  in  the  author :  and  therefore  Mr.  Co- 
mynss  reasoning  is  not  applicable  to  them.     As  to  the  incon- 
venience the  public  may  sustain  by  giving  this  power  to  the 
University,  none  such  can  arise  by  allowing  two  or  three  con- 
current rights.     An  emulation  will  be  excited,  which  will  pro- 
bably produce  correcter,  as  well  as  cheaper  editions.     For  se- 
J  vera!  editions  printed  by  the  King's  printer  are  *so  incorrect, 
that  the  record  has  been  frequently  resorted  to,  to  guard  against 


is  considerable  doubt,  whetlier  it  is  not  in 
its  nature  very  like  tbat  to  the  King's 
printer ;  though  he  has  it  under  the  deno- 
mination of  a  grant  of  the  office ;  which, 
however,  as  to  the  execution  of  the  duty, 
is  nothing  but  an  execution  of  authorities 
given  to  it.  I  doubt  whether  Mr.  Yorke 
is  correct  in  considering  these  patents  as 
vesting  the  King's  copy -rights.     It  may 


very  well  be  argued,  that  they  remain  still 
vested  in  the  King;  and  the  grants  are 
nothing  mure  than  authorities  to  exercise 
the  right  of  multiplying  thosecopies,  which, 
if  not  granted,  remain  vested  in  the  King, 
exercising  them  according  to  the  public 
necessity,  charging  reasonably,"  6  Ves. 
Junr.  712. 

(/?)  Carter,  89, 
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the  infidelity  of  the  copy.  The  public  then  will  be  advantaged 
by  it,  and  a  dangerous  monopoly  overthrown,  which  construc- 
tion is  the  most  consistent  with  law  and  reason. 

Mr.  ComynSj  in  reply,  observed,  inter  alia,  That  the  King's 
printer  might  be  restrained  from  setting  exorbitant  prices  on 
his  books,  by  stat.  25  Hen.  8,  c.  15,  and  another  of  Queen 
Anne,  but  that  the  Universities  were  therein  excited,  and 
therefore  under  no  restraint. 

17th  November,  1758,  On  the  argument.  Lord  Mansfield, 
C.  J.,  observed,  that,  whether  the  Crown,  in  fact,  meant  to 
assume  a  power  over  the  art  of  printing  in  general,  when  these 
patents  were  granted,  or  whether  only  over  copy-rights,  it 
is  clear,  they  can  only  operate  in  point  of  law  as  to  the  copy- 
rights of  the  Crown;  for  the  construction  of  law  is,  that  the 
Crown  intended  only  to  do  that,  which  by  law  it  is  entitled  to 
do.  It  is  admitted,  that,  by  the  words  omnes  et  ommmodos 
libros,  the  University  may  print  Bibles,  &c.  The  whole  dis- 
tinction then  is,  between  those  and  acts  of  ParUament,  or,  in 
other  words,  whether  acts  of  Parliament  are  books?  (j). — Great 
pains  have  been  taken,  and  the  subject  exhausted.  The  Court 
is  well  satbfied  in  opinion,  and  wul  certify  into  Chancery  this 
Term. 

Copy  of  the  Certificate. 

"  Having  heard  counsel  on  both  sides,  and  considered  of 
this  case,  we  are  of  opinion,  that,  during  the  term  granted 
by  the  letters  patent,  dated  the  13th  October  in  the  12th 
year  of  the  reign  of  Queen  Anne,  the  plaintiffs  are  entitled 
to  the  right  of  printing  acts  of  Parliament,  and  abridgments 
of  acts  of  Parliament,  exclusive  of  all  other  persons,  not  au- 
thorized to  print  the  same  by  prior  grants  from  the  Crown. 
"  But  we  think,  that,  by  virtue  of  the  letters  patent,  bearing 
date  the  20th  day  of  July,  in  the  26th  year  of  the  reign  of 
King  Henry  the  8th,  and  the  letters  patent,  bearing  date 
♦the  6th  of  February,  in  the  3d  year  of  the  reign  of  King 
Charles  the  1st,  the  Chancellor,  Masters,  and  Scholars  of  the 
University  of  Cambridge,  are  intrusted  with  a  concurrent 
authority,  to  print  acts  of  Parliament  and  abridgments  of 
acts  of  ParUament,  vnthin  the  said  University,  upon  the  terms 
in  the  said  letters  patent  (r). 

"  Mansfield. 
"  24M  November,  1758.  "  T.  Denison. 

**  M.  Foster. 

"  E.  WiLMOT." 
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(g)  The  etymology  and  meaning  of  the 
word  Book,  and  what  may  be  considered 
a  book  within  the  meaning  of  the  Copy- 
righi  Act,  8  Ann.  c.  19,  s.  1,  b  ingeniously 
di8cu«$ed  in  Hime  ▼.  TkUe,  2  Camp.  27,  n. 
(6),  1 1  East,  244,  n.  (a).  A  musical  com- 
position on  a  single  sheet  is  privileged  as 
a  book ;  ClemenH  t.  Golding,  2  Camp.  25, 
11  East,  24i. 


(r)  The  right  of  printing  in  the  Uni- 
versities, and  by  the  King's  printer,  under- 
went considerable  discussion  in  a  case, 
where  the  two  Universities  had  obtained 
an  injunction  against  certain  booksellers, 
to  restrain  them  from  importing  and  pub- 
lishing in  England,  Bibles,  &c.  printed  in 
Scotland  by  the  King's  printer  there.  The 
King's  prmter  in  England,  having  refused 
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N.  B. — In  a  letter  from  Mr.  Justice  Foster  to  W.  B.  at  Ox- 
fordy  dated  December  11,  1758,  and  enclosing  the  foregoing 
certificatCi  he  expresses  himself  in  these  terms : 

"  I  thought  it  would  be  agreeable  to  you,  to  know  the  issue 
of  the  cause,  between  the  King's  printers  and  the  University 
of  Cambridge,  as  far  as  concerns  the  proceeding  in  our  Coiurt: 
**  and  have  therefore  enclosed  our  opinion.  What  hath  been 
"  done  in  the  Court  of  Chancery  upon  our  certificate,  I  have 
**  not  heard.  The  words  underlined  were  thrown  in,  by  way 
"  of  an  intimation  to  the  University,  that  we  consider  the  powers 
"  given  by  the  letters  patent,  as  a  trust  reposed  in  that  learned 
body,  for  public  benefit,  for  the  advancement  of  literature, 
and  not  to  be  transferred  upon  lucrative  views  to  other  hands. 
I  hope  both  the  Universities  will  always  consider  the  Royal 
grants  in  that  light.'* 
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The  plaintiff's  bill  was  (I  apprehend)  dismissed  in  Chancery, 
and  the  injunction,  restraining  the  sale  of  the  book  in  quesition, 
was  dissolved. 


to  Join  in  the  Utt,  was  made  a  defendant 
Upon  a  motion  made  to  dissolve  the  in- 
junction, upon  the  answer  put  in,  the 
Lord  Chancellor  considered  the  plaintiflb 
entitled  to  have  it  continued  till  the  hear- 
ing, and  there  said, — *'  Tliere  is  also 
ground,  in  the  certificate,  in  Basket  v. 
Sie  University  of  Cambridge,  for  consider- 
ing the  grant  of  the  office  as  really  nothing 
more  than  a  grant  of  authorities.  The 
expression  is,  that  the  Universities  '  are 
entrusted  with  a  concurrent  authority.* — 
Whether  others  have  more  authority  must 
depend  upon  the  effect  of  the  instruments. 
But  if  tlie  grant  is  nothing  more  than  of 
the  King's  authority,  there  is  a  necessary 
exclusion.  The  officer  must  of  necessity 
have  the  duty  as  well  as  the  right  of  ex- 
clusion, from  the  duty  of  the  Crown  on 
behalf  of  the  subject  to  exclude  others. 
The  effect  of  that  certificate  is,  that  with 
respect  to  prior  patents  to  the  King's  pa- 
tentees, they  had  the  effect  of  preventing 
the  King  from  granting  concurrently  to  the 
Universities;  which  could  have  no  opera- 
tion till  the  prior  patents  ceased.  If  the 
grant  to  the  Universities  had  been  as  uni- 
versal in  point  of  extent,  instead  of  being 
limited,  upon  the  same  principle  it  must 
have  been  held  that  the  grant  to  the  King's 


printer,  subsequent  to  that  to  the  UniTonity, 
could  have  had  no  effect :  but  it  was  held 
a  grant  of  part  of  that  interest,  which  had 
been  granted  by  the  prior  grant,  and  whidi 
would  talce  effect  when  the  prior  grants 
ceased  to  have  effect;  that  it  has  become 
split  i  tills  grant  being  only  to  print  in  the 
Universities,  and  sell  everywhere  in  Eng- 
land :  the  other  to  print  everywhere :  diey 
are  consistent  in  this  sense.  The  two  pa- 
tents amount  to  an  apportionment  into 
different  proportions  of  the  authority,  car- 
rying along  with  it  the  duty,  and  therefore 
in  some  degree  the  right  to  exclude.  Mr. 
Yorke  so  considers  it,  and  puts  it  strongly, 
as  a  concurrent  right  to  print,  and  then  it 
must  be  to  exclude ;"  Unwerriliss  v.  Bieh' 
ardsonf  6  Yes.  Junr.  689,  712;  see  also 
Grierson  v.  Eyre^  9  Ves.  Junr.  341,  post, 
371,  n.  BXidiAiion»  1  Vcrn.  120. 

It  has  been  determined,  that  a  copy  of 
every  book,  composed  since  8  Ann.  and 
published  for  the  first  time,  shall  be  de- 
livered to  the  Stationers'  Company,  for 
the  use  of  the  Cambridge  University  li- 
brary, though  such  book  has  not  been  re- 
gistered with  the  Stationers'  Company, 
under  the  provisions  of  that  act ;  Cambridge 
University  y.  Bryer,  16  East,  817;  See 
54  G.  3,  c.  156,  s.  2. 
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Burgess  t?.  Wheats. 

S.  a  1  Eden,  177  (a). 

C  Lord  Keeper,  Henley;  Chief  Justice  of  the  King's 
Present  <     Bench,  Lord  Mansfield;  Sir  Thomas  Clarke^ 
(     Master  of  the  Rolls. 

Master  op  the  Rolls. 

±HE  matters  in  question  between  the  parties  come  before  the  A  tnut  estate 
Court  in  two  several  causes:  one  is  set  down  for  further  direc-  "  ^* ^i^^ 
tions,  in  consequence  of  a  reservation  in  a  decree  of  the  late  ^^hnds 
Lord  Chancellor,  referring  a  case  and  several  questions  to  the  held  by  descent 
Judges  of  the  Court  of  K^ig's  Bench,  for  their  opmion.  They  ^i'"^  *^]^^^" 
have  certified  their  opinion  to  the  Lord  Keeper,  and  he  seems  ^here^  cesM 
inclined  to  confirm  tnat  certificate:  and  that  cause  is  now  set  que  tnut  dies 
down  for  further  directions.  71^'^^^^er 

They  come  before  the  Court  in  another  cause,  on  an  informar  ^^'tru^' 
tion  filed  by  the  Attorney-General,  on  behalf  of  the  Crown«  shaUretainthein 
The  Attorney  was  a  defendant  in  die  original  cause;  so  that  for  his  oun  be- 
the  information  here  is  in  the  nature  of  a  cross  bill.  iJ^i^tdM^eir 

The  case  on  which  the  matters  arise  is  this: — Lawrence  ex  parte  mater- 
Bathurst  was  seised  in  fee  of  the  manor  of  Lechlade,  &c.  in  "^»  f*J^^' 
com.  Glouc.  and  he  having  a  mind  to  raise  a  sum  of  money  out  jgg  by  e^heTt 
of  part  of  the  estate,  by  deed,  25th  March,  22  Car.  2,  creates  25  March, 
a  term  of  one  thousand  years,  and  vests  it  in  trustees,  in  trust  22  Car.  2. 
for  himself  and  his  heirs,  executors,  and  administrators.  *Law-  [     *  124    ] 
rence  Bathurst,  in  his  life-time,  as  he  had  created  a  term  to  One  thousand 
raise  money,  made  a  mortgage,  ITor  five  hundred  years,  of  that  piJ^h^n'drcd 
part  of  the  premisses,  for  securing  the  payment  of  8002.  and  years'  mortgage 
400/.,  and  that  mortgage,  by  several  mesne  assignments,  be-  ^nn*  ymt^  in 
came  vested  in  John  Chandler.     Soon  after  this  he  died,  leav-  Chandler. 
ing  issue  Sir  Edward  Bathurst,  his  only  son  and  heir,  and  two 
daughters,. Ann  and  Mary;  and  the  premisses  descended  to  his 
son,  subject  to  the  mortgage  as  to  part.     The  widow  of  Law-  Assignment  of 
rence  Bathurst  (Q.  how  entitled?) (6),  after  his  death,  borrowedi  ^^^'^JJ^J^ 
a  sum  of  money,  and  assigned  over,  as  a  security,  the  residue  of  yga„'  j^n^. 
the  one  thousand  years'  term.     Sir  Edward  Bathurst  died  an  Descent  in  co- 
infant;  in  consequence  of  which,  the  estate  descended  to  Ann  5f^"S^Blar 
and  Mary  Bathurst,  his  sisters  and  co-heirs.     Ann  intermarried    ^  *°        ^' 
with  John  Greening,  and  Mary  with  John  Coxeter ;  and  there- 

(a)  In  vrhich  report,  the  judgments  of  stance  the  same, 
the  Master  of  the  Rolls  and  Lord  Maiufield         (5)  By  his  will  he  made  his  widow  Sn- 
are precisely  the  same  as  those  given  here :  sannah  his  sole  executrix,  who  thereby  be- 
but  there  is  a  considerable  difference  in  came  entitled  to  the  residue  of  the  term  of 
the  judgment  of  the  Lord  Keeper,  which  1000  years, 
is  given  there  more  at  large,  but  is  in  sub* 
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BuROEss      upon  the  husbands  and  wives  (m  right  of  the  wives)  became  en- 
"•  titled  to  this  estate^  in  undivided  moieties. 

Greening  and  his  wife  made  a  settlement  of  their  moiety. 


Settiement  of     21  August,  1686,  and  covenanted  to  levy  a  fine  to  the  use  of 
srAuR^m'    ^^^^   persons,  &c.   as  the  husband  and  wife  should   jointly 

appoint,  by  any  deed  or  will  duly  attested;  and  for  want  of 
such  appointment,  to  themselves  for  their  Uves,  and  the  life  of 
the  survivor;  remainder  to  the  heirs  of  their  bodies;  remainder 
to  the  right  heirs  of  the  .survivor. 
M.i689.bmof  Mich.  1689;  Coxeter  and  his  wife  filed  a  bill  of  partition  of 
partidon.  ^j^^  estate ;  and  the  usual  directions  were  given  on  the  decree, 

and  also  that  the  incumbrances  should  be  discharged  in  equal 
Allotment.         moieties.     Afterwards  an  allotment  was  made  by  commission; 

and  Greening  and  his  wife,  being  dissatisfied  with  their  allot- 
ment, appUed  to  the  Court  for  a  new  commission;  but  the  other 
[    *  125    ]  sister,  agreeing  to  give  up  her  allotment,  and  to  make  an  •ex- 
Bxchange.         change  with  her  sister,  that  was  accordingly  accepted ;  and  the 

allotments  were  exchanged,  and  conveyances  executed. 
Ann  died.  March  1693;  Ann  Greening  died,  not  having  joined  with 

her  husband  in  any  appointment.  In  consequence  of  which, 
Husband  en-  the  husband,  by  the  settlement  of  1686,  became  entitled  to  die 
titled,  and  died,  inheritance  of  her  moiety.  And  in  December,  1694,  he  died 
DeaoenttoEiiza-  gans  issue,  and  the  moiety  descended  to  EUzabeth  Greening, 
SSfeof^!"^'  his  niece  and  heir,  ^x  joar^^  joo/erwa,  being  the  only  chUd  of 
Harding.  Thomas  Greening,  his  eldest  brother.    She  afterwards  married 

Marriage  settle-  with  Nicholas  Harding,  but  previous  to  that  marriage,  a  setde- 
"*"^'  ment(c)  was  made,  on  15th  and  16th  August,  1695^  of  this 

moiety  to  the  use  of  the  husband  for  life ;  then  the  wife  for 
life;  remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  trustees  for  ninety-nine  years,  on  a  trust  that 
never  arose ;  remainder  to  their  first  and  other  sons  in  tail  male 
successively ;  remainder  to  trustees  for  five  hundred  years,  on 
trusts  that  never  arose ;  remainder  to  the  right  heirs  of  Eliza- 
beth Greening. 
Bill  to  perfect  Michaelmas  1G95;  Harding  and  his  wife  brought  a  bill  to 

the  partition.       perfect  the  partition,  and  to  divide  other  lands,  omitted  in  the 

former  partition.     A  decree  was  accordingly  made  for  mutual 
Conveyances  ac-  conveyances;  and  a  commission  issued,  to  divide  the  rest  of  the 
ngy-  premisses.     And  in  January,  1698,  conveyances  were  mutually 

Mary  releases  executed.  Coxeter  died,  and  his  wife  survived  him ;  and  re- 
equi^^of  re  leased  her  interest,  in  a  moiety  of  the  equity  of  redemption  of 
demption  to  the  the  premisses  mortgaged,  to  the  mortgagee  or  some  person  in 
mortgagee.  trust  for  hhn.  Harding  and  his  wife  do  not  release  their  right 
awee"to  do  u^e  ^^  *^^  mortgaged  premisses,  but  agree  to  convey  their  moiet)' 
same.  in  the  same  way,  22  February,   1713.      And  the  mortgagee 

Mortgagee  agrees,  that,  in  consideration  of  .500/.  paid  jjer  Harding,  he  or 

part  to  Harding^  ^^®  trustee  shall  convey  to  Harding,  his  heirs,  executors,  and 

administrators,   as  he  should  appoint,  the  mill  and  closes,  with 

(c)  This  must  have  been  made  by  fine,      be  implied,  tliat  there  was  a  fine:   and 
though  no  fine  is  stated :  therefore  it  must      what  follows  shews  it. 
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the  appurtenances,  and  the  inheritance  thereof,  ♦  ITFebruary,       Burgess 
1715,  Hardin&r  and  his  wife  performed  their  part  of  the  agree-       ,„  *'• 

/i  °.  •i.x'xi-  ^j  ••  Whbate. 

ment,  by  conveying  a  moiety  ot  the  mortgaged  premisses,  m 


trust  for  Chandler  and  his  heirs.     But  the  mortgagee  does  not  [    *  1^     ] 
convey  the  term  and  inheritance  of  the  mill  and  two  closes  to  Harding  per- 
Harding  and  his  wife  and  the  heirs  of  the  survivor  {d).     But  J'uuhe^OTvenant 
there  was  a  special  covenant,  that  till  a  conveyance  should  be  of  the  mortgagee 
executed,  he  was  to  stand  seised  to  the  same  uses:  and  Harding  still  subsists. 
and  his  wife  continued  in  possession  of  the  premisses.  in^liptoint  s^^h 

]  1  January,  1718,  There  being  no  issue  male  of  the  marriage,  conveyance?) 
an  indenture  was  made,  between  Harding  and  his  wife  of  the  (Q««-  ^  <»«•) 
one  part,  and  Sir  Francis  Page  and  Robert  Simmons  of  the  HStfding^^mof- 
other  part;  reciting  the  settlement,  16th  August,  1695,  and  etytotueofthe 
covenanting  to  levy  a  fine,  to  assure  the  premisses  to  the  use  daughters  of  the 
of  the  daughters  of  the  marriage,  as  tenants  in  common ;  and  jJJJJ'alnder  to 
in  default  of  such  issue,  to  Page  and  Simmons,  and  their  heirs,  trustees  in  trust, 
in  trust  for  the  said  Elizabeth  Harding,  her  heirs  and  assigns,  to  attend thedis- 
to  the  intent,  that  she  might  at  any  time  during  her  hfe,  vrith-  '^^^'^  ""^^ 
out  her  husband's  concurrence,  dispose  of  the  reversion  of  the 
moiety  aforesaid,  to  such  uses  as  she  should,  by  her  will  or 
other  writing,  appoint,  and  for  no  other  use,  inteiit,  or  purpose 
whatspeyer(e).     A  fine  was  accordingly  levied.     There  was  in  Fine, 
fact  no  daughter  of  the  marriage;  but  the  wife  survived  the  No  daughter. 
husband,  and  died  without  making  any  appointment,  and  with-  no  appoint- 
out  heirs  on  the  part  of  the  father^  from  whence  the  land  de-  ment. 
scended.     But  Burfiress,  the  plaintiff  in  the  orifrinal  cause,  was  J^^!*^?  ^^ 

,         ,     .  ^,  ?     nV        ^  ..L  ^  her  huihand, 

ner  heir,  on  the  part  of  the  mother.  ,an9  heir  ex 


(d)  By  indenture,  bearing  date  the  26th  except  as  to  the  mill  and  closes,  without 
and  27th  of  February,  1713,  N.  Harding,  alteration  of  the  course  of  descent,  and 
and  B.  his  wife,  conveyed  their  moiety  of  there  was  no  need  of  any  argument ;  and 
tbesaid  mortgaged  premises  to  the  trustees  it  is  strange  that  Lord  Hardwicki  should 
and  their  heirs,  in  trust  for  the  mortgagee,  have  sent  it  to  B.  R.,  and  still  more  so, 
James  Chandler  (son  of  John  Chandler),  that  it  should  have  been  so  much  argued 
and  his  heirs,  who,  with  the  personal  re-  in  Chancery,  after  the  cases  of  Ahhot  v. 
presentative  of  John  Chandler,  covenanted  Burton,  and  Godbolt  v.  Freestone  [3  Lev. 
that  they  would  at  any  time  thereafter,  at  406],  directly  in  point,  and  many  other 
the  request  and  charges  of  the  said  N.  H.  authorities  founded  on  the  like  principles, 
and  E.  his  wife,  assign  and  convey  the  said  Yin.  Abr.  Uses.  Notwithstanding  all  which 
several  terms,  and  the  inheritance  of  the  it  appears,  that  the  principle  of  the  deter- 
said  mill,  &c.  to  the  said  N.  H.  and  E.  his  mination  of  this  case,  according  to  Clarke's 
wife,  or  the  survivor  of  them,  and  the  heirs  opinion,  has  been  doubted.  Add  to  these 
and  assigns  of  such  survivor.  No  assign-  authorities,  above  referred  to,  that  of  Jenk. 
ment  was  ever  made,  not  4id  the  trustees  220,  which  I  apprehend  is  clearly  right, 
make  any  conveyance  of  the  inheriunce ;  that  the  course  of  lands  cannot  be  idtered, 
1  Eden,  180. — "  No  alteration  was, made  but  by  act  of  Parliament:  and  that  it  is 
by  the  setdement  of  1695,  except  giving  also  clear,  that  tlie  heir,  taking  either  by 
Harding  an  estate  for  life,  becaiise  the  last  express  limitation,  or  for  want  of  a  limita- 
limitation  to  the  right  heirs  of  E.  H.  was  tion  or  disposition  from  him  of  a  reversion 
her  old  estate;"  MS,  Setj,  Hill.  after  particular  estates,  which  is  called  by 

(e)  "  The  rule  of  law  was,  as  to  the  some  a  resulting  use,  takes  by  descent, 
estates  in  this  deed,  determined,  according  and  not  by  purchase :  though  if  the  heir 
to  Clarke's  argument,  in  4hbot  v.  Burton,  had  taken  by  purchase,  t.  e,  by  description 
an  the  reports  of  which  are  cited  in  14Vin.  under  a  devise  in  a  will  to  the  testator's 
Abr.  2S9,  pi.  6  [Salk.  590,  11  Mod.  181,  heir; — at  common  law;— or  even  in  a 
1  Com.  R.  160,1  and  long  before  in  2  Roll,  deed  of  uses,  perhaps  it  might  have  been 
Abr. [l^ses,  (D)],  or  22  Vin.  Abr.  Uses (D),  otherwise :  2  Vem.  733."— ATA  Serjeant 
pL  4;  and  even  as  to  an  equitable  estate  Hill. — See  also  Mien  v.  Heber,  ante,  22| 
also ;  lb,  pL  2,  7.  The  tetate  by  this  deed  and  the  cases  there  referred  to,  n.  (e)  t 
waa  therefore  to  go  to  the  paternal  heir,  and  Harg.  Co.  Lit.  12  a,  et  seq. 
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Wheate. 


Tniftee  in  pos- 
session. 
BiU. 

Answer. 


Decree. 

Case  stated  in 
B.  R. 


Questiona  and 
Answera. 


After  the  death  of  Elizabeth  Harding,  Sir  Francis  Page  got 
into  possession;  and  in  July,  1739,  this  bill  was  filed  against 
him  by  Burgess;  and,  he  dying,  it  was  revived  against  his  per- 
sonal and  real  representatives.  Bill  prayed,  that  if  there  was 
any  legal  interest  in  Sir  F.  Page,  he  should  be  compelled  to 
convey  to  plaintiff^,  deliver  up  possession,  and  account  for  the 
tents  and  profits.  Sir  F.  Page,  by  his  answer,  insisted,  that  he  was 
[    *  127    }  *lawfiilly  seised  of  the  inheritance  of  the  estate,  and  entided  to 

the  rents  and  profits. 

On  the  14  July^  1741,  the  cause  came  on  to  be  heard,  and 
Went  ofi^,  for  want  of  parties.  The  Attorney-General  was  made 
a  party,  and  the  cause  came  on  again  before  Lord  HarthtAekty 
Chancellor,  the  II  Februarv,  1744,  when  a  decree  was  made, 
that  a  case  should  be  settled,  and  questions  stated,  for  the 
opinion  of  the  Judges  in  B.  R.  The  case  was  argued  there, 
and  they  have  certified  their  opinions  to  the  Lord  Keeper. 

Qu.  1.  Whether  by  virtue  of  the  indenture  of  the  11  Ja- 
nuary, 1718,  and  the  fine  therein  mentioned,  any  and  what 
estate  in  law,  did  pass  to  Page  and  Simmons,  or  either  of 
them? 

Answ.  That  by  the  indenture  of  the  11  January,  1718, 
and  fine,  the  reversion  in  fee-simple  after  the  death  of  Hard- 
ing and  his  wife  without  issue  male,  did  pass  to  Page  and 
Simmons. 

Qu.  2.  In  case  no  estate  passed  to  Page  and  Simmons,  or 
either  of  them,  by  virtue  of  that  indenture  and  fine,  Whedier 
the  inheritance  of  the  premisses,  or  any  part  thereof,  did,  on 
the  death  of  Elizabeth  Harding,  descend  to  Burgess,  as  heir 
at  law,  on  the  part  of  the  mother? 

Answ.  In  case  no  estate  had  passed  to  Page  and  Simmons, 
by  virtue  of  the  said  indenture  and  fine ;  we  are  of  opinion, 
that  the  inheritance  of  the  premisses  in  question,  or  any  part  of 
them,  would  not,  on  the  death  of  the  said  Elizabeth  Harding, 
have  descended  to  Burgess,  as  heir  at  law  on  the  part  of  the 
mother. 

Qu,  3.  In  case  the  said  deed  of  the  11  January,  1718,  had 
not  been  executed,  or  the  fine  levied,  but  the  same  were  en- 
tirely out  of  the  case;  Whether  the  inheritance  of  the  said 
premisses,  or  any  part  thereof,  would  have  descended  to  the 
said  Richard  Burgess,  as  heir  at  law  on  the  part  of  the 
mother  ? 

*  Answ.  In  case  the  deed  of  the  11  January,  1718,  had 
not  been  executed,  or  the  fine  levied,  but  the  same  were  en- 
tirely out  of  the  question ;  We  are  of  opinion,  that,  upon  the 
death  of  Elizabeth  Harding,  the  inheritance  of  the  premisses, 
or  any  part  thereof,  would  not  have  descended  to  Burgess,  as 
heir  at  law  on  the  part  of  the  mother.  But  we  are  of  opinion, 
that,  if  the  mill,  &c.  had  been  conveyed  to  Nicholas  Harding 
and  Elizabeth,  his  wife,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  according  to  the  covenant  in  the  release 
of  the  22d  February,  1713,  they  would  have  descended  to  the 
said  Burgess,  as  heir  at  law  on  the  part  of  the  mother. 


[     *128    ] 
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After  this  certificate  was  returned,  the  Attorney-General,  on      Burqess 
behalf  of  the  Crown,  filed  an  information;  insisting  that  Sir  F.      y.  *• 
Page,  by  the  deed  of  1718,  had  no  beneficial  interest  in  the 


estate  in  his  own  right,  but  was  a  mere  trustee  for  the  benefit  informaaon  by 
of  Mrs.  Harding,  or  her  appointee  or  heir;  and  in  default  of  Se^ntrS!."^^" 
such  appointment  or  heir,  that  he  was  a  trustee  for  the  benefit  Onbehaif  of  the 
of  his  Majesty,  who  stands  in  the  place  of  such  heir;  and  that  Crown. 
the  premisses  were  escheated ;  and  that  the  representatives  of 
Sir  F.  Page  ought  to  convey  to  the  use  of  his  Majesty.     To  Answer  anu 
this  there  is  an  answer  put  in,  and  issue  joined;  and  the  in-  »^'*'^^- 
formation  is  now  at  hearing,  and  the  original  cause  is  now  set 
down  for  farther  directions.     This  is  the  state  of  the  case,  of 
the  cause,  and  of  the  several  claims  of  the  parties. 

I  shall  now  proceed  to  consider  these  claims  in  order. 

first,  the  claim  of  the  plaintiflP,  Burgess,  as  heir  at  law,  ex 
parte  meUemd,  in  default  of  an  heir  ex  parte  patemd, — This 
claim  I  see  no  ^ound  for,  considering  the  certificate  of  the 
Judges,  which  Lord  Keeper  proposes  to  confirm.  The  ques- 
tions stated  for  B.  R.  have  left;  the  point  open  to  the  maternal 
heir,  if  there  was  any  ground  of  right;  and  ♦their  answers  [  *129  ] 
have  effectually  precluded  him,  in  case  he  has  no  equity.  And 
what  ground  of  equity  has  he?  What  has  been  insisted  on  is 
mere  matter  of  law,  and  would  open  the  questions  again  which 
are  concluded.  For,  by  the  deed  of  1718,  'tis  held  he  took 
nothing; — that  the  trustee  thereby  took  the  legal  estate,  and 
no  new  use  was  created  by  Mrs.  Harding.  Tne  only  thing 
suggested  by  that  side,  that  has  the  colour  of  equity,  is, — That 
Mrs.  Harding  might  have  prayed  and  compelled  a  conveyance 
from  the  trustee,  while  she  lived,  by  which  she  would  have 
been  seised  to  new  uses;  which,  in  default  of  heirs  ex  parte 
patemd,  would  have  gone  to  the  heirs  on  the  part  of  the  mo- 
ther: and,  that  it  is  a  rule  in  equity,  "  That  what  ought  to  be 
done,  or  is  agreed  to  be  done,  is  looked  upon  as  done."  Had 
such  a  conveyance  been  executed,  it  would  have  been  like  a 
feofiSnent  and  re-feofiment,  and  have  made  her. seised  of  a  new 
U8e(y*);  but  as  it  was  not  done,  the  consequence  insisted  on 


(/)  "  A  fine,  with  grant  and  render,  is 
by  some  apthorities  said  to  be  tantamount 
to  a  feoffinent  and  re-feoffioaent ;  14  Vin. 
Abr.  288,  pi.  5:  but  the  principal  case 
there  is  contra;  but  all  the  authorities  are 
agireed  as  to  a  feo£Ehient  and  re-feofiinent: 
5  T.  R.  105  iRee  ▼.  Baldwere] :  and  note, 
that  it  does  change  the  descencUble  quality. 
On  the  other  hwid,  all  the  latter  authori- 
ties are,  that  a  fine,  if  it  be  not  tttr  grant 
et  render,  will  not  change  the  descendible 
quality,  and  that  there  is  no  difTerence, 
whether  the  us^  result  or  be  expressly  de- 
dared.  Hob.  31  [Cotmden  t.  Clerke],  to 
the  contrary,  is  denied  in  2  P.  Wms.  138, 
139  IHarrit  y.  Bishop  of  Lincoln'],  Yet 
though  there  is  a  fine  and  uses  declared  to 
make  a  tenant  to  the  pracipe,  and  a  reco- 


very against  the  tenant,  to  which  the  te- 
nant in  tail  conies  in  as  vouchee,  the  course 
of  descent  will  not  be  altered  by  the  ex- 
press declaration  of  the  uses  to  the  tenant 
in  tail  and  his  heirs ;  Salk.  590  {Abbot  v. 
Burton];  18  Vin.  Abr.  374,  pL  11."— 
MS,  Sery.  Hill. — That  a  fine  sur  done, 
grant  et  render  alters  the  descent,  see 
Priee  v.  Longford,  1  Show.  92,  1  Salk. 
337,  Garth.  140,  Holt,  253.  If  a  tenant 
in  tail  by  purchase  under  a  marriage  set- 
tlement made  by  his  maternal  ancestor, 
with  the  reversion  in  fee  by  descent  ex 
parte  matemd,  suffers  a  common  recovery 
to  the  use  of  himself  in  fee,  the  estate  will 
descend  to  hu  heirs  ex  parte  patemd;  be- 
cause the  fee  acquired  by  die  recovery 
will  descend  in  the  same  manner  as  the 
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BvROMM      mSl  not  follow;  for  nothing  is  looked  upon  in  equity  as  done, 
«•  but  what  ought  to  have  been  done ;  not  what  might  nave  been 

HEATB.  ^OQ^^  ^or  wiU  equity  consider  things  in  that  B^ht  iii  fisivoar 
of  every  body;  but  only  of  those,  who  had  a  right  to  pray  it 
might  be  done.  The  rule  is,  that  it  shall  either  be  between 
the  parties  who  stipulate  what  is  to  be  done,  or  those  who 
stand  in  their  place.  Here  Mrs.  Harding  never  prayed  a  con- 
veyance, and  one  cannot  tell  whether  she  ever  would ;  and  the 
maternal  heir  is  not  to  be  considered  as  a  privy  in  blood,  but  a 
mere  stranger.  This  very  cause  warrants  the  distinction  here 
taken;  i.  e.  with  regard  to  the  miU,  &c.  mentioned  in  the 
opinion  on  the  last  question.  It  stands  thus :  Nicholas  Hard- 
ing, after  having  agreed  to  release  to  Chandler  the  equity  of 
redemption  of  a  moiety  in  the  mortgaged  premisses,  agrees  to 

|)urchase  of  Chandler  the  mill,  &c.  and  makes  Chandler  stipa- 
ate  to  convey  these  premisses  to  him  and  his  heirs,  or  such 
person  as  he  should  direct.    The  equity  of  redemption  was  re- 


[    ♦ISO    ]  leased,  and  then  *  Chandler  stipulates  to  convey  to 

and  his  wife,  and  the  siurvivor  of  them,  and  the  heir  of  the 
[Thertfinre  the    survivor.     The  consequence  is,  that  Mrs.  Harding  takes  this 

r'tat^'^b'  ®®^*^>  °^^  ^  *^®  ^'^  ^^®»  ^^^  ^y  purchase  under  me  appoint* 
pofait]   "^        ment  of  her  husband;  which  enlarges  the  course  of  aescent 

beyond  that  of  the  old  use.  And  since  what  is  covenanted  to 
be  done  is  considered  as  done,  the  mill  goes  in  a  course  of  de- 
scent (in  default  of  paternal  heirs)  to  the  heir  ex  parte  materwi 
In  the  deed  of  1718,  there  is  nothing  like  such  a  covenant,  nor 
any  thing  which  shews,  she  intended  to  enlarge  the  course  of 
descent.  Wherefore,  under  these  circumstances,  as  the  opinion 
of  the  Judges  is  proposed  to  be  confirmed,  I  think  there  is  no 
ground  for  the  claim  of  the  maternal  heir. 

Secondly,  The  next  claim  is  on  behalf  of  the  Crown;  to 
which  there  are  two  preliminary  objections. 

1st.  That  the  claim  of  the  Crown  is  premature;  there  being 
no  office  found,  or  inquisition  taken,  to  find  a  title  in  the 
Crown.  There  are  cases  where  such  previous  step  is  neces- 
sary: where  the  Crown  wants  to  make  a  seizure,  and  to  take 
possession  of  the  freehold  and  inheritance ;  there  its  title  must 
appear  by  matter  of  record,  whether  judicial  or  ministerial,  or 
whether  the  conveyance  itself  be  matter  of  record,  or  matter  of 
fact  founded  on  record. — This  is  the  constant  barrier  between 
the  Crown  and  the  subject;  and  the  effect  of  it  is,  to  put  the 
subject  on  interpleading  with  the  Crown,  by  traversing  its  titfe 
or  setting  up  a  better,  in  a  niotistrans  de  droit ,  or  petition  of 
right.  The  judgment,  if  the  subject  succeeds,  is  amoteai 
manus;  but  he  loses  the  intermediate  profits,  which  are  im> 
counted  for  in  the  Exchequer ;  4  Co.  55.  Baxter's  Case,  To. 
Finch.  325. — It  is  the  prerogative  of  the  Crown  not  to  inter- 
plead with  the  subject  before  they  take  possession. — But  it  is 

C8t&te  tail  acquired  by  purchase  from  the  ante,  22»  n.  (e) :  see  also  Goodright  t. 
maternal  ancestor ;  that  is,  to  his  paternal  Jf^elU,  2  Doug.  771;  Dae  v.  Jtforjflh 
heirs;  Martin \,  Strachan,  5  T.  R.  107,  n.      7  T.  R.  103. 
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«Md,  may  not  the  Grown,  where  it  has  a  legal  title,  in  lenity  to  Buboiw 
the  subject,  waive  that  prerogative,  and  interplead  with  the 
subject,  as  one  subject  may  with  another? — 'Tis  clear  the 
Crown  may.  The  office  is  circuitous,  expensive,  and  attended 
with  the  loss  of  mesne  profits  to  the  subject.  •  The  Crown  may 
refuse  to  alter  the  possession,  till  the  right  is  determined,  and 
*only  proceed  by  information  of  intrusion ;  even  where  they  have  [  •  1 3 1  ] 
a  legal  right,  on  an  office,  which  may  warrant  a  seizure.  But 
the  present  case  is  stronger;  for  if  a  finding  for  the  Crown  had 
been,  under  office  and  inquisition,  it  must  have  been  firuitless, 
ineffectual,  and  felo  de  se.  It  must  have  found  all  the  matters 
aforesaid :  Mrs.  Harding's  seisin ;  conveyance  to,  and  the  legal 
title  in,  Page ; — and  an  inquisition  will  not  entitle  the  Crown 
to  seize,  where  there  is  a  legal  title  in  possession  in  another. 
The  Crown  might  have  recourse  to  equity,  if  the  Crown  has 
any  equity.  It  was  said,  there  might  be  a  finding  for  the 
Crown,  on  an  equitable  title ;  Holland's  Case,  Aleyn  14.  But 
then  it  was  answered,  this  was  a  copyhold,  and  the  Crown 
could  not  hold  of  a  mesne  lord.  It  is  true,  that  in  fact  an  office 
was  foimd;  but  an  amoveas  mantis  was  awarded,  not  on  the 
ments  of  the  case  or  the  exceptions  there  taken  to  the  venire, 
but  an  objection  was  taken  by  the  Court  itself  to  the  commis- 
sion, that  there  was  no  direction  for  seizing.  This  was  an  ob- 
jection taken  probably  on  a  foresight,  that  as  to  the  merits  of 
the  case,  they  could  not  succeed.  Lord  Hale  was  of  council 
for  the  Crown  in  Hollands  Case ;  and  he,  in  Sandys  Case, 
Hardr.  488,  shews,  that  the  only  proper  remedy  for  the  Crown 
to  pursue  was  by  bill  in  equity.  He  says,  the  King  could  not 
have  entered  in  point  of  law,  and  a  hiU  of  intrusion  did  not  lie ; 
and  tlie  only  proper  remedy  was  in  equity.  It  is  properly  said, 
that  the  estates  being  copyhold  might  be  a  reason,  why  the 
equitable  remedy  was  not  pursued.  This  case  is  rather  an 
authority,  to  justify  the  remedy  now  pursued  by  the  Crown, 
than  one  to  found  an  objection  on.  Therefore  the  objection 
for  want  of  office  is  groundless;  and  a  bill  or  information  is  the 
only  proper  remedy  (^). 

Objection  2.  This  is  not  the  proper  Court  for  the  Crown  to 
institute  a  suit  in ;  but  it  should  have  been  a  Court  of  Revenue. 
This  is  a  strange  objection  to  be  made  in  any  case.  And,  as 
the  circumstances  are,  it  is  stiU  stranger  to  be  made  in  this ; 


{jg)  **  Where  the  Kmf^t  tenant  is  in  pos- 
•esslon,  and  dies  without  heir,  the  King 
liBth  not  only  a  legal  seisin,  as  in  the  like 
case  subjects  have ;  but  he  hath  an  actual 
seisin.  Therefore  if  any  enter,  and  take 
the  pro6ts,  though  no  office  be  found ;  yet 
an  inibrmation  of  intrusion  may  be  pre- 
ferred against  him,  who  entered;  but  when 
another  is  in  seisin  and  possession  at  the 
time  of  the  escheat,  as  if  the  king's  tenant 
is  disseised  and  dies  without  heir,  or  if  an 
aiien  born,  or  the  alienee  in  mortmain  is 
disseised,  and  all  this  is  found  by  office ; 
ki  these  cases  the  King  shall  not  be  in  pos- 
session, till  the  possession  and  sebinof  the 


terre-tenant  is  removed;  4  Rep.  58  a, 
Comminalty  of  Sadlers.  In  the  present 
case,  the  heir  of  the  surviving  trustee  was 
in  seisin  and  possession,  and  therefore  the 
want  of  an  office  found  would  have  been 
a  good  objection,  if  the  Crown's  title  had 
been  legal.  For  wherever  an  office  is  ne- 
cessary to  vest  the  estate  in  the  Crown,  as 
in  the  case  of  a  purchase  by  an  alien,  there 
there  must  be  an  office  found,  before  the 
title  of  the  Crown  can  be  determined; 
Parker,  152,  153,  161, 162  {A.  G,  v.  Da- 
pksnty  MS.Serj.HiLU—SeeahoRiem 
v.  jt.  G,  2  Atk.  233;  16  Vin.  Abr.  Qfiet 
(D;  pL  15 ;  Com.  Dig.  Pheref.  (D  70)« 
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Buju3£8s      because,  though  the  Crown  may  insist  on  being  sued  in  its  oihi 

ft  prosper  Court,  yet  it  may  sue  in  what  Court  it  pleases :  Finch, 

HEATE.      ^^  ^^^^    j^  j^^^y  bring  a  quare  impedit  or  writ  of  escheat  in  B.  R. ; 

[     *  \S2    ]  it  may  have  a  quare  impedit  in  B.  R.y  though  there  has  beoia 

recovery  in  C.  B.     But  it  is  yet  more  extraordinary  in  this 
case,  as  the  Crown  might  have  made  the  objection ;  and  yet 
waived  it,  and  filed  its  information  in  the  same  Court,  where 
the  cause  was  instituted ;  otherwise,  all  the  proceedings  in  die 
original  cause  had  been  fruitless,  and  the  Crown  might  baye 
then  gone  into  [the]  Exchequer :  in  return  for  which  indulgcboey 
this  objection  is  now  made.     But  if  any  one  else  could  hxffi' 
made  the  objection,  Burgess  cannot;  for  he  brought  the  Cioita 
here  first,  and  so  is  estopped.     In  Sir  John  Warden*^  Cam 
before  Lord  Talbot^  there  was  an  objection  for  want  of  juris-  * 
diction  here,  and  that  the  matter  was  properly  triable  at  law. 
But  it  being  disclosed,  that  he  had  filed  a  cross  bill,  the  Court, 
did  not  enter  into  that  objection ;  but  said,  the  defendant  had* 
given  a  jurisdiction.    This  brings  me  to  consider  the  merits  of 
the  claim  of  the  Crown. 

The  great  question  is,  whether  the  Crown  has  a  ri|^t  to 
a  conveyance  of  the  legal  estate  from  Mrs.  Harding's  trustee, 
9s  an  equitable  escheat,  by  the  death  of  Mrs.  Harding  without 
heirs  on  the  part  of  the  father,  from  whom  the  efitate  descended 
to  her. 

I  shall  consider  the  right  of  escheat,  in  three  lights. 

Firsts  In  what  situation  it  stood  in  respect  to  conveyance  at 
common  law,  before  the  invention  of  uses. 

Secondly y  In  what  situation  it  stood  with  respect  to  convey- 
ance to  uses,  before  the  statute  of  uses  was  made. 

Thirdly f  How  it  stands  since  that  statute,  and  now,  with 
regard  to  trusts. 

The  result  and  application  of  the  whole  will  decide  the 
question,  how  far  the  Crown  is,  or  is  not,  in  equity  entitled  to 
[  '*  I  ii.S  ]  a  conveyance,  from  a  trustee  or  those  in  his  place.  *In  treat- 
ing these  points,  one  might  expatiate  into  a  curious  field  of 
learning,  from  the  writers  on  allodial  and  feodal  property ;  but 
as  the  doctrine  of  tenures  was  never  wholly  adopted  into  our 
constitution,  the  different  periods  of  our  laws  cannot  be  ac- 
counted for  from  a  strict  notion  o(  feuds.  So  that  it  would  be 
perplexing  the  case  to  go  into  the  general  learning.  I  shall 
therefore  only  have  recourse  to  it  occasionally,  so  far  as  I  find, 
by  our  own  writers,  it  is  now  adopted  into  our  constitution.  In 
other  respects,  that  law  is  of  no  more  use  than  the  Roman  law. 
It  serves  for  ornament  and  illustration. 

1 .  Consider  how  escheats  stood  at  common  law,  before  uses 
were  invented.    An  escheat  was,  in  its  nature, yi?oefa/,    A  feud 

{h)  *'  Vide  Cecil's  Ca.  in  Exchequer,  7  A.  G.  perceiving  the  opinion  of  the  Court* 

Rep.  18  b,  where  Cecil  filed  a  bill  in  the  uUerius  prosequi  nonvuU;   Ibid.  20  a.     It 

Exc.  Chamb.  for  relief  against  a  bond  to  the  is  not  mentioned,  who  was  the  defendant; 

Uucen,  for  which  process  was  bucd  out  of  but  it  seems  it  must  have  been  the  A.  G. 

the  Exch.,  and  his  bill  was  founded  on  only,  for  the  Queen  could  not.'*  MS.  Serj. 

Stat   33  H.  8,  c.  39,   s.  79.     The  Court  Hill.     See   16  Vin.  Abr.  Praroe    (Z.). 

was  of  opinion  to  relieve  him;   hut  the  Com.  Dig,  Id.  (D  85). 
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was  the  right  which  a  tenant  had  to  enjoy  lands,  &c.  rendering      Bubqess 
to  the  lord  the  duties  and  services  reserved  to  him  by  con-  v. 

tract.     On  the  other  hand,  a  right  remained  in  the  lord  (after  .  Wheate. 
a  grant  made)  called  a  seignory,  consisting  of  services  to  be 
performed  by  the  tenant,  and  a  right  to  have  the  land  returned, 
on  the  expiration  of  the  grant,  as  a  reversion :  a  right  afterwfirdr- 
called  an  escheat.  And  as  the  grant  was  more  or  less  extensive^ 
the  reversion  was  more  or  less  remote :  for  the  feuds  were  some- 
times temporary,  sometimes  hereditary ;  and  a  temporary  one 
ended  on  the  grantee's  death.     Sir  Henry  Spelman  takes  notice 
only  of  hereditary  feuds,  nor  do  our  own  laws.     And  though 
it  may  seem  a  paradox  to  modem  ears,  a  feoffinent  tq  A.  and 
his  heirs  did  not  pass  a  fee-simple  originally,  in  the  sense  we 
now  use  it;  but  only  an  estate  to  be  enjoyed  as  a  mervm 
beneficium^  without  power  of  alienation,  in  prejudice  of  the 
heir  or  the  lord.    And  the  heirs  took  it  successively  as  an 
usufructuary  interest ;  and  in  default  of  heirs,  the  land  escheated 
or  reverted  strictly  speaking.  If  there  was  an  heir,  and  by  legal 
impediment  he  could  not  take ;  the  land  eschecUecL     Bracton 
fo.  23  a;  46  Edw.  3,  pi.  4;  Bro.  Escheat,  pL  2.    In  short  the 
reverter  took  place,  when  the  grant  expired  naturally,  and  the 
heirs  failed  in  length  of  time.     In  case  of  *  escheat  ^  it  was  cut  [     *  134    ] 
off  by  civil  law  impediment,  and  was  an  accidental  determina- 
tion of  it.     The  heir  took  by  purchase,  and  independent  of  the 
ancestor.     He  could  not  alien :  nor  could  the  lord  alien  the 
seignory,  without  the  consent  of  the  tenant.     Afterwards  the 
right  of  the  lord  gradually  underwent  several  variations;  which 
tended  to  diminish  the  interest  of  the  heir  and  the  lord,  and  to 
increase  that  of  the  tenant:  so  is  Spelman,  c.  1.     The  first  var 
riation  was,  when  the  power  of  alienation,  with  leave  of  the 
lord,  was  introduced,  then  the  heir  no  longer  took  independent 
of  the  ancestor;  but,  what  the  ancestor  pleased  to  leave  him, 
and  by  descent  from  him.     In  Bracton's  time,  a  doubt  arose 
how  the  heir  took.    Some  thought  be  was  co-infeoffed  with 
the  ancestor,  and  that  he  took  by  purchase  from  the  don<Mr. 
Others  held  (which  opinion  prevailed  in  Bracton's  time)  that  he 
took  by  descent     This  accounts  for  what  is  said  in  SInst.  336, 
that  a  formedon  in  descender  did  not  lie  at  common  law  of  an 
estate-tail,  because  the  issue  took  by  descent :  but  though  he 
lays  down  the  law,  he  don't  give  the  reason.     Therefore,  if  the 
ancestor  aliened,  the  heir  was  defeated;  and  the  effect  to  the 
lord  was  only  in  the  chance  of  the  escheat,  firom  the  change  of 
the  tenant,  viz,  from  grantee  to  alienee. 

The  next  step  in  favour  of  the  tenant  was,  to  alien  without 
licence ;  for  which  purpose,  a  larger  grant  was  necessary,  f .  e. 
to  him,  his  heirs,  and  assigns*  This  gave  the  standing  right 
of  alienations.  Bracton,  1.  2,  c.  6,  s.  1,  fol.  17.  So  the  tenant 
could  alien  and  change  the  escheat,  and  the  lord  was  obliged 
to  warrant  such  alienee.  The  only  restriction  on  the  tenant 
was,  that  he  could  not  prejudice  the  lord,  by  lessening  the 
services  reserved.     Bract  fo.  23  b. 

The  next  privilege  to  the  tenant  was,  that  he  might  alien,   - 
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Burgess      Where  the  grant  was  only  to  him  and  his  heirs.     2  Inst.^  66, 

»•  gives  the  reason,  that  such  a  tenant  was  not  to  be  restrained 

.  ^"^J^^^-  ,  from  alienation.     It  was  against  the  nature  and  purity  <rf  an 

estate  infeofFed  at  common  law.  This  was  in  effect  only  a  right 

of  alienation  sans  notice. 

The  next  step  effected  the  right  of  escheat;  which  was  not 

only  to  aUen,  but  to  charge  or  incumber,  the  feud.  And  the  lord 

[     *  135     ]  *was  to  take  it,  subject  to  such  inciunbrance.     Wright^s  Ten. 

117;  Spehn.  21,  ^;  Bract.  382,  §  8.  This  power  of  incum- 
bering  was  more  prejudicial  to  the  right  of  escheat,  than  the 
power  of  alienation  was.  That  only  changed  the  chance;  but 
by  the  incumbrances,  more  or  less,  the  escheat  was  in  propor- 
tion defeated.  However,  it  was  still  only  subject  to  tbe  acts 
of  the  tenant. 

The  lord's  right  was  still  farther  affected  by  acta  of  Paifia- 
ment  and  judicial  determinations ;  which  subjected  the  land, 
not  only  to  acts  of  the  tenant,  but  of  the  law  on  the  tenant's 
account.  Stat.  Westm.  2,  subjected  the  moiety  of  the  tenant's 
land  to  elegit;  statutes  Merchant  and  Staple  (13  Ed.  1,  and 
27  Ed.  3),  affected  the  whole  feud  for  the  tenant's  debt,  even 
in  the  hands  of  the  heir.  Bro.  Dower,  pi.  64:  It  became  also 
subject  to  the  dower  of  the  wife.  The  books  hava  onutted 
the  title  of  original  reverter;  but  the  escheat  is  said  to  be  a 
compensation  to  the  lord,  for  the  loss  of  services:  Quia  hcmor 
gium  et  servitium  amisit.  So  is  F.  N.  B.  tit.  Escheat,  A.  The 
right  of  reverter  is  quite  omitted  out  of  the  definition.* — ^This, 
before  the  invention  of  uses. 

2.  How  escheats  stood  after  the  introduction  of  uses,  when 
the  tenant  might  sever  the  legal  from  the  beneficial  interest. 
Then  the  two  interests  were  considered  as  two  distinct  sorts  of 
property,  in  different  persons.  The  cestuy  que  use  was  no 
longer  tenant  at  law,  nor  was  the  land  liable  to  be  subjected 
to  his  incumbrances,  as  dower,  executions,  &c.  ChudUeigKs 
Case  (i).  But  though  the  land  was  not  liable  at  law,  on  ac- 
count of  the  cestuy  que  use,  yet  it  was  still  liable  on  account  of 
the  feoffee  to  uses.  Bro.  Feoffment  to  Uses,  pi.  10.  Poph.  (i). 
This  defeated  the  creditors  of  cestuy  que  use,  and  was  found 
inconvenient.  Persons  having  actions  against  him  were  de- 
feated. Tenancy  in  dower,  and  by  curtesy,  was  gone;  and 
therefore,  several  statutes  in  favour  of  creditors  were  made  to 
restore  all  the  claims  against  cestuy  que  use.  Bacon,  vol.  2,  of 
Uses.  Thus,  4H.  7,  19  H.  7,  c.  15,  and  others  were  made, 
to  restore  the  fruits  of  tenure  to  the  lord,  against  cestuy  qve 
[     *\S6     ]  use;  *as  wardship,  heriot,  relief.     Yet,  none  were  made  to 

restore  the  loss  of  escheat ;  which,  as  Spelman  observes,  is  not 
only  the  fruit  of  tenure,  but  the  very  tree  itself. — Thus  it  was, 
till  the  making  of  statute  of  uses. 

S.  That  statute  united  them,  but  they  still  continued  under 
the  name  of  trusts,  as  a  divided  interest.    It  was  done  by  limit- 

(0  1  Rep,  120  a. 
{k)  P.  3,  Earl  o(  Bedford  v.  Hussei ;  se«  also  Hardr.  469;  2  Vti.  Sen.  633-4- 
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ing  the  use  to  the  feoffee,  who  was  declared  a  trustee.  Ther6 
was  one  use  which  the  statute  did  execute,  and  another  which 
it  did  not.  So  trusts  succeeded  uses.  Aliusque  et  idem  tuts- 
eitur.  And  as  a  use  could  not  be  on  a  use,  it  took  the  natne 
of  a  trust;  and,  as  the  law  would  not  meddle  with  a  use  on  a 
use,  equity  therefore  does.  This  brings  me  to  consider  the 
nature  of  this  use,  with  respect  to  an  escheat.  It  has  been 
contended  on  the  part  of  the  Crown,  that  equity  is  to  be  con- 
sidered as  a  thinfir  of  yesterday:  That  trusts  were  not  come  to 
any  maturity,  nor  governed  by  any  settled  principles,  even  iix 
1718:  That  it  was  left  to  the  judge  in  equity,  whether  to  ob- 
serve the  rules  of  law,  with  respect  to  uses,  or  to  depart  from 
them :  That,  as  to  tenancy  by  curtesy  and  tenancy  in  dower, 
equity  differed  from  itself.  All  this  is  to  be  considered;  and 
part  of  it  is  a  melancholy  representation  of  a  Court  of  equity. 
As  to  its  pedigree,  one  may  with  pleasure  observe,  that  equity 
is  as  old  as  Bracton,  who,  fo.  ^  b,  distinguishes  how  it  would 
be  secundum  cequitatemy  and  how  secundum  rigorem  juris. 
When  once  it  existed,  it  must  have  its  rules  ana  principles, 
like  other  artificial  systems*  It  was  not  a  perfect  system.  New 
cases  begat  new,  but  not  contradictory  rules  to  die  old  ones. 
When  once  a  trust  became  the  object  of  equity,  the  same  go- 
verning principles  were  observed  in  trusts,  as  before  in  uses. 
The  analogy,  as  to  the  outlines  of  each,  is  apparent.  Bacon, 
Law  of  Uses,  57.  Uses  took  place  from  a  reasonable  cause, 
to  give  men  power  to  dispose  of  their  own:  So  did  trusts  from 
the  convenience  of  famiUes.  This,  the  only  motive  that  made 
mankind  endure  ♦uses  and  trusts;  Bacon,  80.  A  conveyance. [  ♦IS?  ] 
with  consideration  without  notice  bars  a  trust;  so  it  cud  an 
use;  2  Roll.  Rep.  But  it  is  not  barred  in  trustee's  hands,  or 
in  the  hands  of  purchasors  with  notice,  or  without  considera- 
tion. As  to  the  construction  of  trusts,  the  intention  of  a  per- 
son creating  a  trust  chiefly  governs,  where  not  against  good 
policy  in  its  construction;  Hardr.  404;  Bacon,  79.  So  it  was 
as  to  uses — trusts  and  uses  not  only  agree  in  these  particulars, 
but  in  the  difierent  construction  of  deeds  in  law  and  equity. 
At  law  the  legal  operation  controls  the  intent,  but  in  equity 
the  intent  controls  the  legal  operation  of  the  deed.  It  is  not 
sufficient  to  single  out  a  few  instances  and  exceptions,  which 
no  rule  is  without,  and  which  besides,  in  this  case,  I  think  are 
sufficiently  accounted  for  otherwise.  But  it  is  said,  the  rule 
of  uses  was  narrow  and  inconvenient,  and  that  equity  adapts  to 
trusts,  not  so  much  the  rule  of  uses,  as  the  consequences  of 
law: — ^That  trusts  are  alienable,  will  descend  ab  intestato,  and 
be  hable  to,  and  capable  of,  the  same  limitations  and  succes- 
sions ;  are  valid  and  void  on  the  same  principles  (except  the 
case  of  dower,  which  proves  the  rule);  and  that  in  tenancy  by 
curtesy,  equity  agrees  with  the  system  of  law. 

These  are  objections  all  founded  on  one  principle.  The 
analogy  must  be  confined,  both  in  uses  and  trusts,  to  those 
cases,  where  they  are  considered  as  distinct  from  the  legal 
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Burgess      estate.     In  Other  cases,  both  uses  and  trusts  will  fall  ^nithin  the; 
^'  rules  of  law.     This  is  reasonable,  because  there  is  no  necessity 

Wheats.      ^^  departing  from  them.     It  is  said  they  are  both  alienable  by 
like  conveyances,  &c.   But  this  don*t  prove  equity  in  construe^ 
tion  of  trusts  to  go  by  a  different  rule  from  the  law  in  con- 
struction of  uses;  for  uses  went  by  this  rule,  and  equity  would 
not  vary  from  the  law  unnecessarily.   Anderson  says,  in  CAud- 
leigKs  Case  (Bacon,  78),  there  may  he  b,  possessioJratrU  oi  sn 
use  (k).    It  is  no  more  than  saying,  the  Chancellor  held  con- 
sultation with  the  rules  of  law,  where  [there  was]  no  reason  to 
[    *138    ]  go  against  them.    The  instances  prove  the  agreement  ^be- 
tween uses  and  trusts;  they  agree  with  the  legal  system.   And 
the  case  of  tenant  by  curtesy  is  an  exception  to  this  rule. 
Equity  does  allow  a  tenant  by  the  curtesy  of  a  trust  contrary 
to  the  rules  of  law.   Perkins  69,  §340;  and  409,  §  457  (/).  But 
this  instance  of  deviation  is  not  to  be  argued  upon  to  conse- 
quences.  It  seems  to  have  prevailed  unaccountably,  and  against 
the  opinion  of  the  Judges  themselves.     It  seems  to  have  taken 
its  rise  in  Lord  Somerss  time,  Pr.  Chanc  67;  in  Snell  against 
Clay,  2  Vem.  3^4,  tenancy  per  curtesy  was  allowed  of  a  trust, 
though  there  was  an  outstanding  term.     Brawn  against  Cibbsy 
97  (m).     In  Banks  against  Sutton,  2  Wms.  (n),   Sir  Jo^epk 
JekyU  makes  an  observation  on  Lord  Somers  avoiding  the  au- 
thority of  his  own  determination,  and  that  he  intimated  a  dis- 
approbation of  his  own  distinction  between  a  use  and  a  trust 
Sweetapple  against  Bindon,  2  Yern.  536,  was  the  next.  Taken 
for  granted,  there  should  be  no  tenancy  per  curtesy  or  in  dower 
of  a  trust.     It  is  true  Lord  Keeper  Wright  held  otherwise, 
and  allowed  a  tenancy  per  curtesy  of  money  to  be  laid  out  in 
lands.     I  think  this  precedent  don't  seem  fit  to  be  allowed;  be- 
cause the  will,  on  which  that  determination  was,  admitted  a 
doubt,  whether  the  wife  was  tenant  in  tail.     It  is  mentioned  in 
Pr.  Ch.  536.     This  has  a  correlate  to  the  time  of  her  dying, 
the  brothers  and  sisters  then  Uving.     In  Banks  against  Sui- 
ton.  Sir  Joseph  Jekyll  don't  approve  any  where  of  Sweetanpk 
against  Bindon.     And  though  he  held  the  wife  dowable  tnere 
of  an  equitable  estate,  yet  he  did  it  on  particular  reasons ;  be- 
cause it  was  a  trust  created  by  the  ancestor  of  the  husband, 
and  not  the  husband  himself.     This  is  too  precarious  reason- 
ing to  go  upon.     The  husband  found  the  estate  subject  to  the 
trust  created  by  the  ancestor.     Who  can  say  that  he  intended 
the  wife  not  to  be  dowable  ?     Who  can  say  that,  if  he  had  not 
found  the  estate  under  a  trust,  he  might  not  have  created  such 
a  trust?     The  next  endeavour  was  to  bring  the  husband  down 
to  a  par  with  the  wife.    But  this  was  denied  in  Chaplin  against 

(Ar)  Mr.  Eden  observes,  that  this  is  a      Hearle  v.   Greenbank,    1  Ves.  Sen.  298 ; 
mistake;  "  that  <^ndf r«o»,  C.  J.,  did  truly      3  Atk.  C95,   716;    Harg.  Co.    Lit.  29  a, 


and  profoundly  contest  the  vulgar  opinion,  [n.  165  J. 

that  there  might  be  3l  possessio  fratris  of  a  (wi)  Pr.  Chanc 

use;"  Bac.  on  Uses,  11. 

(/)    Watts  V.   Ball,    IP.  Wins.    108; 


\m)  IT.  ^-.nanc. 

(«)  P.  700 ;    sec  also  Fordcr   v.    IVadi, 

Bro.  C.  C.  521 ;  Harg.  Co.  Lit.  31  b. 
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Homer  (o);  Attorney-General  ^sinBt  Scot  {p),  and  in  Good-      burqess 
win  against  Winsmore  {a),  per  hord  Hardtncief  VtASi^.  Cos-  ^^ 

bom  against  Inglis{r)\  nusband  denied  to  be  tenant  per  ciur-  ,  Wheate. 
tesy^  by  Sir «/.  JekyU^  but  that  was  reversed.  It  is,  I  own, 
almost  a  reproach  to  a  Court  of  equi^ly ;  but  shall  not  equity  r  *  139  ] 
therefore  follow  the  rule  of  uses?  shall  it  make  another  rule 
deviating  firom  that?  I  think  that  there  ought  to  be  a  con- 
formity in  trusts  and  uses,  and  that  this  case  of  tenancy  per 
curtesy,  which  is  different,  ought  to  be  the  only  one,  and  mat 
there  Uie  bounds  are  fixed:  Hardr.  404;  Attorney-General 
against  Scot;  Lord  Coventrffs  Case.  Ek}uity,  in  determining 
trusts,  has  observed  the  nues  of  law  touching  uses,  unless 
there  was  a  reason  to  the  contrary:  And  the  instance  of  te- 
nant per  curtesy  does  not  furnish  any  reason. 

Having  considered  the  right  of  escheat,  and  how  affected  at 
common  law  by  conveyances  to  uses — ^and  since  upon  trusts; 
I  shall  now  apply  the  rules  and  principles  collected  from  the 
foregoing  considerations  to  the  case  in  question,  and  see  what 
condusion  arises  firom  thence,  and  how  £Eur  the  conclusion  I 
shall  draw  is  warranted  by  law  and  reason.  And  under  this 
head  I  will  consider  what  argiunents  have  been  urged  against 
it.  Suppose  Mrs.  Harding,  feoffee  at  common  law  of  a  trust 
estate,  had  aliened  to  Sir  F.  Page,  she  would  have  substituted 
him  [as]  an  alienee  instead  of  herself  for  services  and  escheat. 
If  an  escheat  had  fallen,  which  depended  not  on  her  delin- 
quency, would  the  lord  have  been  entitled?  This  is  clear.  Sup- 
pose Mrs.  Harding  attidnted  of  treason  or  felony,  the  lord 
would  not  have  been  entitled.  But  the  Crown  says,  she  had 
reserved  to  herself  the  equitable  interest.  It  will  be  necessary 
then  to  consider  how  the  Crown  would  be  affected  by  a  use, 
supposing  it  had  been  a  feofiment  to  lise  made  to  Sir  F»  Page. 
Would  the  lord's  condition  with  respect  to  an  escheat  have 
been  bettered  by  such  a  conveyance  at  common  law?  I  think, 
it  would  have  been  worse.  He  would  not  have  been  entitled 
to  an  escheat  on  Mrs.  Harding's  felony.  5  Ed.  4,  pi.  18,  fo. 
7  b;  Authority  in  point  against  the  lord's  claim,  and  questions 
who  should  have  it.  If  the  lord  is  at  law  entitled  to  escheat, 
on  death  without  heirs,  or  attainder  of  feoffee  to  uses,  and  not 
on  death,  &c.  of  cestuy  que  use,  it  strengthens  the  authority  of 
the  case;  that  if  it  had  been  determined  otherwise,  in  favour 
of  the  lord,  it  would  have  given  him  a  double  chance  for  his 
escheat.  ♦Brooke  pi.  34,  agrees  the  lord  shall  not  have  it,  [  *140  3 
nor  the  heir  (by  reason  of  corruption  of  blood)  and  that  feofifee. 
shall  retain  it  to  his  own  use.  And  though  this  is  introduced 
by  an  ideo  videtur  in  a  modest  manner,  yet  many  of  his  opin- 
ions are  so  introduced,  and  have  generally  been  thought  of 
very  great  authority.     Lord  Bacon,  79,  confirms  it;  for,  he 

(o)  3  P.  Wms.  229.  the  case  of  an  equity  of  redemption ;  and 

(p)  Forest.  138.  Lord  Hardwicke  decreed  the  husband  to 

(?)  2  Atk.  525.  be  tenant  by  curtesy  of  it,  overruling  the 

(r)  1  Atk.  603,    7  Vin.  Abr.  Curtesy,      decision  of  Sir  /.  JekifU, 

(E)  pi.  23,   very  fully  reported.  It  was 
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BuftoB88      says,  the  lord  shall  not  have  it,  because  he  has  a  tenant  bjr 
^  *•  title :  and  then  differs  from  Brooke,  who  gives  it  to  the  fieoffee 

>  V  '  "^  for  his  own  use,  and  says  feoffee  shall  retain  it  either  tn  pioi 
usus,  or  the  will  of  the  feoffor.  This  seems  to  arise  from  an 
old  notion,  that  a  man's  estate  should  be  disposed  of  in  pias 
USU8  (when  there  was  no  owner)  in  like  manner  as  the  ordinary 
used  to  take  an  intestate's  effects  joro^a/tf^eaittmiF.  But  Brooke's 
notion  is  not  so  strange,  even  by  Lord  Bacon's  own  account. 
From  these  authorities  it  is  clear,  that  if  Mrs.  Harding  had 
been  cestuy  que  use  and  attainted,  the  lord  would  not  have 
been  entitled  to  the  escheat.  How  then  does  the  case  stand  as 
a  trust?  It  is  clear  that  the  Crown  at  law  is  not  entitled  in  case 
of  a  use ;  then  if  trusts  in  equity  are  analogous  to  uses  at  law, 
(and  I  think  they  are)  neither  will  the  Crown  be  entitled  in  case 
of  a  trust  in  equity.  Yet  the  question  will  not  depend  merely 
on  that  analogy,  but  on  other  arguments  and  authorities  in 
point.  .  .-. 

.  Sir  George  Sandy* 8  Case  {$)  is  in  point,  and  that  and  the  5 
Ed.  4.  mutually  strengthen  each  otner.  Freeman  is  rather 
more  accurate  than.  Hardres.  As  Lord  Hale  had  an  analyti- 
cal head,  it  will  give  a  clearer  idea  of  the  strength  of  his  argu- 
ment, to  give  an  analysis  of  it.  He  first  states  several  cases 
where  trusts  are  forfeited,  as  for.  treason,  by  statute ;•< — for 
alienage,  by  prerogative;  for  a  debt  to  the  Crown,  partfy  by 
statute,  partly  by  prerogative,  and  partly  by  cursus  scaeekarUf 
or  the  course  of  revenue.  Then  he  distinguishes  these  cases 
from  an  escheat,  as  founded  on  a  different  ground,  for  want  of 
tenant.  Then  he  goes  to  a  term;  and  gives  reasons  why  a 
trust  of  a  term  cannot  be  forfeited.  Then  comes  to  his  con- 
clusion ;  if  not  a  chattel,  then  not  forfeitable ;  if  a  chattel,  Free- 
man never  had  it  to  forfeit.  I  think  this  good  sense,  as  well  as 
good  law. 

[     *I41     ]       *As  to  the  inheritance,  the  lord  is  entitled  to  services,  while 

tenant  has  the  land;  when  no  tenant  to  perform  the  one,  or 
hold  the  other,  the  lord  shall  have  it.  Here  is  a  tenant  dejure 
to  perform  them ;  and  so  no  forfeiture.  Trinity  College  against 
Brown,  1  Vern.  441,  goes  on  the  same  principle;  the  legal 
tenant  [was]  then  living,  therefore  the  best  beast  of  cestuy  que 
trust  not  liable. 

Some  objections  were  made  to  Sandys  Case.  It  was  said  to 
be  a  compassionate  case.  Much  may  be  said  of  the  charity 
of  Lord  Hale.  He  was  obliged  to  mention  the  relations  of  the 
person  murdered.  But  I  meet  with  it  only  once;  so  far  is  he 
from  including  any  thing  to  conciliate  the  passions  of  mankind, 
as  an  ingredient  to  his  determination.  'Twas  said  he  was  a 
young  judge. — He  had  at  that  time  a  great  deal  of  experience, 
and  his  abilities  were  very  great.  I  have  seen  determinations 
of  the  commissioners,  during  the  interregnum,  that  do  him  great 
honour.     The  Case  of  Sir  George  Sandys  was  depending  a 

(5)  Hardr.  488,  2  Frecm.  129,   1  Sid.  403,   1   Hale  H.  P.  C.  249;  cited  also  in 

J,  G,  V.  DupiessiSf  Parker,  1 56. 
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feat  many  years; — ar^ed  by  very  great  men:  P.  17  Car*  2,       Buroess 
M.  20  Car.  2;  and  this  adds  great  weight  to  the  authority.  •• 

21  Car.  2,  Hale  and  Trevor  gave  their  opinions.  It  is  said,  "'^^''  ^ 
that  only  /tro  judges  gave  opinions; — but  no  one  can  suppose 
that  there  were  but  two  judges  during  four  years  in  that  Court. 
If  they  differed,  Hale  would  never  have  given  his  opinion  with- 
out mentioning  it.  In  his  Pleas  of  the  Crown  (/),  he  says  that 
it  was  una  voce  resolved,  so  no  doubt  but  all  the  judges  of  the 
Court  concurred.  It  plainly  appears  it  underwent  his  serious 
consideration  on  second  thoughts,  by  die  manner  he  ranges  his 
argument,  in  his  Pleas  of  the  Crown,  different  from  what  he 
did  before.  'Tis  said,  HcUe  goes  on  wrong  principles;  for 
right  of  escheat  is  not  founded  on  want  of  a  tenant  but  of  an 
heiry  and  as  an  heir  was  wanting,  the  estate  should  have  es- 
cheated. But  I  think  escheat  not  founded  on  want  of  heir ^  but 
of  tenant  to  perform  the  services.  Fitzherbert  (f ),  who  is  most 
accurate,  expressly  puts  it  upon  that  footing.  Some  books  may 
use  the  expression,  "for  want  o{ heirs:''  but  I  believe  its  pro- 
miscuous use  is  owing  to  this,  that  before  power  of  aUenation 
want  of  tenant  and  heir  was  the  same  thing,  *for  at  the  death  [  *  14S  ] 
of  the  ancestor  none  but  the  heir  could  be  tenant.  Another 
objection  is,  that  Hale  supposes  the  land  subject  to  trust  will, 
on  the  trustee's  attainder,  or  death  sans  heir,  escheat  to  the 
Crown  discharged  of  the  trust:  whereas  in  equity  it  will  be 
liable  to  the  trust.  And  so  said,  if  the  lord  takes  the  estate 
subject  to  the  trust,  he  ought  to  have,  in  return,  a  reciprocal 
benefit  on  the  death  of  cestuy  que  trust  without  heir.  I  think 
this  position  and  inference  not  warranted  by  any  judicial  deter- 
mination. Pawlett  against  Attorney- General  {u)  and  Carter 
67  (w),  and  Pr.  Ch.  2(X)(x),  are  cited  to  support  it.  The  first, 
I  shall  consider  by  and  by;  the  others  are  mere  dictmns  of 
judges,  collateral  and  foreign  to  the  matter  in  question.  In 
Carter  67,  the  question  was,  who  should  be  considered  as  oc- 
cupants. As  to  what  Bridgman  says  in  Geary  against  Bear- 
crofiy  the  whole  must  be  taken  together.  The  other  three 
judges  had  urged  the  argument  ab  inconvenienti,  and  Bridg- 
man answers  them.  They  said,  a  man  conveys  lands  to  trus- 
tees, and  they  commit  felony,  his  lands  shall  be  forfeited,  though 
he  may  have  relief  in  equity.  Bridgman  says,  though  equity 
may  relieve,  yet  we  must  not  take  prejudice  firom  equity  against 
arguments  at  law.  The  equitable  part  is  not  the  opinion  of 
Lord  Bridgman^  'tis  only  anticipating  an  equitable  objection 
that  might  be  made  against  it.  Whoever  looks  into  Geciry 
against  Bear  croft  will,  nine  out  of  ten,  be  of  opinion  with  the 
three  judges  against  Bridgman.  Now  if  he  was  mistaken  in 
his  legal  point,  more  likely  lie  should  in  equity,  being  recently 
brought  into  that  Court  from  being  a  chamber  conveyancer; 
and  on  a  writ  of  error  in  B.  R.  brought  on  Bridgman  s  opin- 
ion, the  Court  affirmed  the  judgment  of  the  three.     As  to 

(0  VoL  i.  p.  250.  (to)  Geary  v.  Bearcrrft. 

(9)  F.  N.  B.  337,  4to  ed.  (x)  Ealet  v.  England:  see  2  FonbL  Eq. 

(«)  Hardr.  465/  170,  n.  (5th  ed.) 


140  HILARY  TERM,  32  GEO.  II.  CHAN. 

Burgess       Pr.  Chan.  SOO,  Eales  against  England^  the  same  expression 
Whe  TE.      ^®  ^^^  '"  Vernon  (y),  and  this  was  a  very  extraordinary  me- 

^  ^  »  dium  of  proof,  of  wnich  no  precedent  had  ever  been  before  him; 
'tis  proving  incertum  per  ceque  incertumy  if  not  multo  incerthu. 
Both  the  sayings  of  Bridgman  aforesaid,  and  of  Trevor  here, 
have  not  the  least  relation  to  the  matter  in  question.     In  this 

[  *  143  ]  •last  case,  the  question  arose,  upon  the  deatn  of  a  trustee  for 
300/.  in  the  life  of  the  testator,  whether  the  300/.  legacy  was 
lapsed.  Lord  TVevor  might  have  used  many  more  similar  and 
certain  instances.  Pitt  against  Pelham  (js)  must  have  occurred 
to  him,  where  held,  that  death  of  trustee  would  make  no  alter- 
ation in  respect  of  the  beneficial  interest.  Instances  where 
trustees  for  payment  of  legacies  have  died  in  testator's  life,  the 
estate  has  descended  to  their  heirs,  and  been  considered  as  a 
trust;  and  many  much  more  similat: — None  more  difficult  to 
prove;  and  had  he  been  called  upon  to  prove  his  medium,  I 
Delieve  he  could  not  have  done  it.  On  the  contrary,  I  believe, 
on  the  death  of  feoffee  to  uses  {sans  heir)  the  books  say  the 
lord  shall  take  the  fruits.  This  accidental  accruer  of  a  bene- 
fit comes  in  lieu  of  another  benefit,  and  cestuy  que  trust  seems 
ho  more  reUevable  in  this  case,  than  on  a  sale  without  notice 
by  the  trustee.  I  think  the  contrary  notion  has  been  intro- 
duced by  considering  an  escheat  on  the  foot  of  a  forfeiture. 
But  they  differ  materially  not  only  in  the  manner  of  the  Crown's 
taking,  but  in  respect  of  the  consequences.  The  Crown  takes 
an  estate  by  forfeiture,  subject  to  the  engagements  and  incum- 
brances of  the  person  forfeiting  («).  The  Crown  holds  in  this 
case  as  a  royal  trustee,  (for  a  forfeiture  itself  is  sometimes  called 
a  royal  escheat),  but  in  general  I  apprehend  an  escheat  is  taken 
free  from  any  equitable  claim.  If  a  forfeiture  is  regranted  1)y 
the  King,  the  grantee  is  a  tenant  in  cajnte  and  all  mesne  te- 
nure is  extinct.  If  land  escheated  be  regranted,  he  shall  hold 
in  honour.  Therefore  the  position,  that  the  lord  takes  the 
escheat  subject  to  the  trust,  seems  not  warranted;  though  *tis 
not  necessary,  I  think,  to  give  an  opinion  upon  it  {b). 

But  supposing  the  position  alleged  to  be  true;  why  ought 
the  lord  to  have  a  reciprocal  equity  on  the  death  of  cestui/  que 
trust  without  heirs?  What  was  cited  out  of  Lord  Nottingham 
was  the  argument  of  council,  who  throughout  confound  for- 
feitures and  escheats,  and  speak  of  attainders  in  general  with- 
out distinguishing,  whether  of  felony,  which  would  create  an 
escheat;  or  of  treason,  which  would  create  a  forfeiture.    It  has 

[     *  144'     ]  been  said,  the  King  may  be  subject  when  in  the  posty  as  *  when 

mortgagee  is  attainted,  and  shall  have  equity  of  redemption, 
when  mortgagor  is  attainted,  for  the  trust  charges  the  land, 
when  non  egreditur  persond ;  Sir  Salathiel  LoveVs  Case,  Salk. 

(y)  S.  C,  2  Vern.  466.  any  escheated  manors,  &c.  shall  have  been 

(«)   1  Ch.  Ca.  177,  1  Ch.  R.  283.  liable  at  the  time  of  their  escheat,  and  to 

(«)  Duke  of  Bedford  v.  Coke,  2  Ves.  make  grants  to  trustees  for  the  execution 

Sen.  116.  of  such  trusts :  by  wliich  it  appears,  that 

(6)  By  39  &  40  Geo.  3,  c.  88,  s.  12,  it  was  thought,  that  the  Crown  had  not 

the  King  is  empowered  to  direct  the  exe-  that  power  without  the  interference  of  the 

cntion  of  any  trusts  or  purposes,  to  which  Legislature. 


Wheate. 
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85,  where  there  was  a  saving  of  blood,  it  was  contended  for-  Burgess 
feiture  did  not  take  place;  but  Ijeld  that  in  treason  it  would,  ^^  y- 
though  in  case  of  escheat  it  would  not.  'Tis  not  every  argu- 
ment in  law  or  logic  that  holds  e  cotwerso.  It  fails  here,  that 
the  lord  has  as  good  a  right  as  the  other  had  against  the  lord. 
On  a  conveyance  of  land  at  common  law,  if  tenant  contracted 
a  debt,  and  the  land  was  extended,  the  lord  took  it  subject  to 
the  debt :  But  did  that  give  the  lord  any  other  right  upon 
that  account?  The  lord  in  the  one  case  may  lose;  there- 
fore in  his  turn,  'tis  said,  he  ought  to  gain.  But  there  should 
be  a  reciprocal  right  to  have  a  reciprocal  equity,  and  this 
would  be  allowing  a  reciprocal  equity  without  a  reciprocal 
right.  Therefore  I  think  tne  inference  drawn  is  not  warranted 
by  the  cases. 

Several  cases  have  been  mentioned  to  encounter  Sandy's 
Case.  Attomey-General  against  Holland  (in  Ale}m,  14,  &c.) 
was  cited  to  shew  the  King  shall  have  the  benefit  of  a  trust, 
as  well  as  of  a  Wal  estate.  That  was  not  determined  upon 
the  merits;  but  ^eyn,  14,  and  also  Stiles  (e),  suppose  a  trust 
for  an  alien  did  go  to  the  Crown; — that  the  Crown  takes  bv 
prerogative :  At  common  law,  if  an  alien  purchased  and  took 
a  conveyance,  he  took  it  for  the  benefit  of  the  Crown,  by  pre- 
rogative. After  uses  invented,  'twas  necessary  to  settle  where 
the  use  should  go,  purchased  for  the  benefit  of  an  alien. 
Therefore  stat.  8  K.  2,  c.  5,  and  7  R.  2,  were  made  to  enforce 
the  common  law  prerogative,  which  else  had  been  evaded  by 
the  introduction  of  uses.  The  ground  of  it  was  originally  a 
common  law  right;  and  if  a  trust  nad  been  created,  the  Kmg 
would  have  been  entitled  to  the  trust  the  same  as  to  the  land. 
But  does  it  hold  therefore  that  a  trustee  takes  for  the  Crown 
on  death  of  cestuy  que  trust  ?  The  difference  between  taking 
by  prerogative  and  escheat  is  material,  and  Lord  Hale  makes 
the  distinction. 

As  to  Pawlett  against  Atlomey-GenercU{d) — It  never  came 
on  upon  the  merits.  It  was  a  demurrer  only  to  a  bill  brought 
by  *  mortgagor.  The  mortgage  was  made  to  Edmund  Lud-  [  ♦145  ] 
low's  father,  and  descended  from  him  to  Edmtmd  the  secre- 
tary, and  in  consequence  of  his  attainder,  was  seised  to  the  use 
of  the  Crown.  The  executors  of  the  father  were  entitled  to 
the  mortgage  money,  and  they  put  in  suit  a  recognizance  en- 
tered into  as  a  collateral  security  for  pajring  the  money.  The 
Crown  seized  the  lands,  and  mortgagor  filed  a  bill,  and  made 
the  Attorney-General  and  Ludlow  parties.  The  Attorney  de- 
murred; said  the  remedy  taken  was  improper,  it  should  nave 
been  by  petition  o(  grace  and  favour  ^  as  they  call  it,  but  meant 
of  right.  Hale  said,  equity  of  redemption  lay  against  the 
Crown,  but  as  to  the  remedy  or  manner  of  suing,  that  was  a 
matter  of  high  nature;  but  he  held  the  executor,  and  not  the 
heir,  entitled  to  the  mortgage  money.  These  are  the  circum- 
stances of  the  case.  What  says  Lord  Hale^  in  Pawletfs  Case? 

(<?)  Pp.  20,  40,  75,  90,  04,  R,  v.  Hoiland.  (d)  Hardr.  465. 
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BuROBss      That  though  by  the  attamder  of  treason,  the  estate  was  for- 
«•  feitedy  yet  it  was  liable  to  redemption  in  the  hands  of  the 

Wheate.  Crown.  What  does  he  hold  m  Sandi/'s  Ca&ei  that  a  trust 
estate  did  not  escheat  on  the  attainder  of  cestuy  que  trust  for 
felony.  The  consequence  is,  that  if  the  trustee  is  attainted 
for  felony,  or  die  sans  heir,  the  estate  would  escheat  to  the 
Crown. 

There  is  a  distinction  between  the  cases,  a  double  difference 
between  this  and  Sandys  Case.  One  is  escheat  for  felony, 
the  other  forfeiture  for  treason:  The  one  a  trust  only,  the  other 
an  equity  of  redemption.  The  distinction  between  an  eschest 
and  a  forfeiture  can't  be  disputed.  The  other  distinction  be- 
tween a  mere  trust  and  an  equity  of  redemption  is  rationally 
taken,  by  Hale,  in  Pawletfs  Case,  Hardr.  467.  I  conceive  a 
mortgage  is  not  a  mere  trust,  but  a  title  in  equity. — Id.  469,  he 
says,  a  trust  is  collateral  to  the  land,  and  created  by  contract  of 
the  party ;  and  therefore  one  that  comes  in  enle  post  shall  not 
be  Uable  to  it:  But  the  power  of  redemption  is  an  equitable 
ri^ht  inherent  in  the  land,  and  binds  all  persons  in  the  post  (x 
otherwise.  In  this  Lord  Hale  is  not  singular;  Lord  ^ottuiig- 
ham  (MS.)  says,  an  equity  of  redemption  charges  the  hmd,  not 
a  trust;  therefore,  though  for  this  particular  piurpose  (as  to  al- 
lowing husband  to  be  tenant  per  curtesy)  there  is  no  differoice 
between  a  trust  and  an  equity  of  redemption;  yet  it  does  not 
[  *146  ]  follow  that  they  run  quatuor  pedibus.  *It  hath  been  hinted, 
that  Lord  Nottingham  seemed  to  think  it  deserved  further 
consideration.  But  I  think  he  rather  approves  the  case.  His 
words  are  (MS.),  "  In  Sir  George  Sandys  Case  (whose  son 
being  cestuy  que  trust  of  a  term,  and  attainted  of  felony) 
*twas  resolved  that  the  term  was  not  forfeited,  because  inherit- 
ance not  forfeited.  Unde  sequitur,  where  inheritance  is  for- 
feited, term  is  forfeited.  I  therefore  think  Sir  George  Sandys 
Case  is  unimpeached." 

But  then  'tis  endeavoured  to  bring  the  lord  within  the  trusts 
of  the  deed  of  1718.  There's  no  trust  expressed  or  declared 
for  him.  Is  there  any  implied  or  resulting  to  him  ?  The  trust 
of  the  legal  estate  can  only  be  co-extensive  with  that  legal 
estate.  So  that  I  think  Mrs.  Harding  had  not  powder  to  create 
a  trust  to  give  the  lord  a  right  after  her  heirs.  Her  intercJ^t 
ends  where  his  begins.  She  could  not  create  a  trust,  that  could 
not  be  executed  by  a  legal  limitation.  If  there  liad  been  a  li- 
mitation to  the  lord  in  default  of  her  heirs,  it  would  have  been 
void,  and  the  lord  would  have  taken  by  his  own  title,  which  is 
paramount  to  that,  and  not  by  her  title. 

The  intent  is  to  prevail,  it  is  said ;  could  Mrs.  Harding  be  sup- 
posed to  have  the  lord  in  view  ?  The  legal  estate  may  be  extend- 
ed to  answer  the  piu*poses  of  the  trust  declared.  There  can  be 
no  trust,  where  there  is  not  a  legal  estate  created  co-extensive 
with  it;  and  a  trust  can't  be  executed,  where  no  intent  appears 
to  create  it,  save  by  operation  of  law ;  and  a  trust  can't  result 
by  operation  of  law,  but  for  those  for  whom  the  trust  might 
have  been  declared  by  the  party  creating  the  trust.    The  deed 
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expresses  no  trust  for  the  lord,  therefore  the  Court  can't  Execute       Burqess 
one.     But  'tis  said,  the  limitation  to  trustees  is  in  trust  for  hef      wheate 

and  her  heirs,  and  subject  to  her  appointment:    She  making   ^.< . — 1^ 

none,  the  lord  is  to  be  considered  as  neir  or  appointee.  That 
before  the  power  of  alienation,  the  lord  had  a  strict  rever- 
sion; but  smce  'tis  become  a  Idnd  of  heirship  or  assignment. 
♦This  is  inverting  the  law  itself;  for  he  claims  in  the  postf  not  [  ♦  147  ] 
in  the  per  {e):  it  makes  the  lord  hold  of  the  tenant,  not  the 
tenant  of  the  lord.  Can  the  power  of  alienation  ^ve  the  lord 
a  greater  power  than  he  had  before?  Before  the  power  of 
alienation,  tenant  or  heir  took  by  purchase,  as  a. mere  usu- 
fructuary, and  the  lord  took  what  the  ancestor  left.  Before, 
as  well  as  after  the  power,  the  lord  and  tenant  had  the  whole 
interest,  and  as  the  tenant's  power  over  the  feud  increased,  the 
lord's  diminished.  I  admit  the  lord  by  escheat  is  called  in 
some  places  quasi  fueres^  but  'tis  always  to  his  prejudice  where 
he  is  so  said  to  take,  and  never  to  his  benefit.  Bract.  £3  a.  liefn 
cum  revertitur  terra,  nonpro  defectu  hceredisy  sed  propter  im- 
pedUmentum  perpetuum,  nabebitur  loco  htsredis  ad  toarratUi- 
xandum,  &c.:  which  shews,  that  before  the  power  of  alienation 
the  tenant  could  not  demise,  but  the  lord  was  obliged  to  war- 
rant to  the  lessee  as  much  as  the  heir.  Bro.  Esch.  33,  is  a  very 
obscure  case,  and  not  to  be  found  in  the  Year-book.  Where 
the  Crown  made  a  grant  to  A.  for  life,  or  to  the  heirs  of  his 
body,  the  King,  on  death  of  tenant  for  life,  or  in  tail,  shall  be 
in  without  office,  and  whether  he  enters  or  not,  as  being  heir  of 
the  person  who  died  seised.  So  far  is  the  lord  from  being  en- 
titled to  a  benefit  as  heir  or  assignee,  that  he  is  on  the  contrary 
excluded  firom  privileges  that  the  heir  or  assignee  is  entitled  ^ 
to  (/).  At  common  law  'only  feoffor  or  his  heirs  could  enter  . 
for  breach  of  condition,  grJEintee  or  assignee  could  not;  there- 
fore the  Stat.  Henry  8  (^),  was  made  to  cure  that  defect,  and' 
give  the  grantee  a  right  of  entry,  Co.  Litt.  215  b;  yet  the  lord 
could  not  claim  that  benefit  under  the  statute.  So  that  so  far  . 
firom  the  lord's  taking  benefit  as  heir  or  assignee,  he  is  distin-  . 
guished  from  both,  and  excluded  firom  the  privilege  which  tbe 
heir  had  by  common  law,  and  the  assignee  by  statute.  Yet  'tis 
said,  the  lord  by  escheat  may  distrain  for  rent  reserved  to  A. 
and  his  heirs,  Co.  Litt.  sect.  348,  as  in  the  place  of  heir,  and 
so  has  privileges  equal  with  the  heir.  I  can*t  admit  this  right 
of  distraining  is  a  privilege ;  for  his  right  of  distraining  is  not 
as  heir,  but  as  incident  to  his  *reversion;  and  the  same  book.[.  ♦148  ] 
says,  the  lord  can't  enter,  because  he  is  not  heir.  And  this  an- 
swers another  observation,  that  the  lord  may  take  the  benefit - 
of  a  term  limited  to  the  owner  and  his  heirs ;  but  the  answer 
is,  he  don't  take  it  as  heir ;  but  where  he  takes  the  inherit- 
ance as  escheated,  he*  takes  the  term  as  attendant  upon,  and 
following  the  fate  of  the  inheritance;  according  to  Sandys' 
Case,  Pawletfs  Case,  and  Lord  Jeffrie^ s  determination. 

(e)  See  potr,  p.  179,  n.  (y).  {g)  32  H.  8,  c.  34  :  tee  Wthh  v.  VJtw- 

(/)  See  JWrv/^nmv.  Earl  Qvmr^  post,      sell,  3  T.  R.  393,  Fernon  v.  Stnithy  5  B. 
357.  &  A.  10. 
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9UMCM  Bat  if  the  brd  u  not  within  the  reach  of  ^be  deed  of  171^ 
Wbsatb.  y^  H  is  said,  that  thja  b  but  a  mode  of  convejanioe  for  m  par- 
v^.  V  >  ticular  purpose,  to  give  h/eme  eaiwi  a  power  to  d&poae  af 
her  estate  if  she  pmsed;  and  as  it  has  never  anaipered  that 
purpose^  'tis  to  be  eonsidered  as  if  it  had  never  adated;  andif 
so,  then  the  estate  would  have  escheated  on  her  death  joas  heir. 
This  is  contrary  to  what  die  hdrs  on  the  part  of  the  mother 
insisted  6n»  The  mateinal  heir  is  for  having  another  deedtSitf.-ft 
supposed  re-conveyance  firom  the  trustee  to  Mrs.  Heeding.  The 
Court  Clin  do  neither ;  but  *th  begging  the  question  to  a^^lhat 
the  deed  of  1718  shaU  be  laid  out  of  die  case.  VoidnUedeeb 
shall  not  be  laid  out  of  the  case,  but  shall  bind  die  eadieak; 
9  RoIL  R.  40S;7Rm.  7  b.  An  infimt's  deed  ahnU  hni 
against  the  lord;  and  that  in  RoQe  was  a  leaae  by  die  hnsbani 
Off  the  wife's  land,  without  her  joining.  She  dned  jMwhshv 
Questi(MQ,  whether  it  should  bind  the  lord's  eachent;  and  ft 
was  held  that  it  did.  So  for  the  purpose  of  UndSng  the  inl 
in  escheat,  deeds  have  been  held  good  againat  hiniy  niat  woril 
have  been  vmd  hi  odier  reapects.  The  deed  can*t  be  Ud  ee^ 
of  the  case.  The  effect  of  it.  is  such,  as  legally  to  amrindalhs 
lord  while  there  is  a  t^iant. 

If  the  esdieat  is  legally  g<Hie,  wheie  is  the  equity  to  seme 
or  restore  it?  Isit  siusharij^as  should  induce  the  CSonstis 
go  out  of  its  way  in  its  support  ?  Escheats  are  beomne  notioMl 
and  positive,  and  the  reason  a  good  deal  ceased,  sines  Ae  !»• 
nant  s  power  of  ali^iation,  and  the  heir's  becoming  dependort 
on  the  ancestor ;  why  should  not  a  rent  escheat  as  weD  as  s 
trust  ?  The  first  lies  in  tenure  as  well  as  the  U»t.  At  lesst, 
[    *  149    ]  why  should  not  the  lord  have  the  rent  in  equity?  Every  *body 

knows  the  land  shall  be  discharged  of  the  rent^  rather  than  the 
lord  shall  have  it  (A).  The  equity  is  as  good  in  one  case  as  is 
the  other. 

I  admit  most  of  our  law  as  to  its  foundation  is  positive ;  the 
rules  of  descent  are  positive.  The  instances  put  from  the  feo- 
dal  law  deserve  no  favour,  in  preferring  the  uncle  to  the  father 
as  heir  to  the  son,  and  preferring  the  lord  by  escheat  rather 
than  one  of  the  half  blood.  If  the  uncle  in  the  one  case,  and 
the  lord  in  the  other^  has  a  legal  right,  equity  will  not  ti^  it 
away.  But  when  any  of  these  rights  are  gone  at  law,  I  think 
a  Court  of  equity  can't  interpose  to  restore  them. 

Arguments  are  used  ab  incotwenienti.  They  say  the  conse- 
quences will  be  mischievous;  as  if  one  is  convicted  of  felmiTt 
whose  estate  is  in  trustees,  the  cestuy  aue  trust  forfeits  tor  4- 
lony  and  is  restored  by  pardon  (t) :  shall  the  trustee  hold  bodi 
against  the  Crown  and  the  cestuv  que  trust?  Whether  he  can 
keep  it  against  the  Crown  is  the  case  in  question.     But  the 


(A)  If  a  man  lebed  in  fee  of  a  &ir,  mar-  descend  to  tbe  heir,  nor  can  they  < 

ket,  common,  rent-charge,  rent-seek,  war-  because  they  be  not  holden  ;  diey  pcrii^ 

ren,  corrody,  or  any  other  inheritance,  and  are  extinct  by  act  c»f  law;  SlrntSl: 

that  is  not  holden,  and  is  attainted  of  fe-  Hardr.  496. 

k»y,  the  King  shall  have  the  profits  of         (a)  See  Toom^t  r.  BikerimgiMi^  1  Vfm 

them  daring  his  life :  but  after  bis  decease,  Saund.  361 ;  2  Hawk.  P.  C.  c  37, «.  H 
seeiiig  the  bkxMl  is  corrupted,  they  cannot 
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detaining  it  from  the  Crown,  where  the  cestuy  que  trust  has  no 
relation,  is  different  from  detaining  it  against  the  cestuy  qub 
trust  himself.  If  trustee  should  set  up  such  a  tide,  'tis  a  case  v. 
that  never  yet  happened.  If  it  did,  I  should  think  Courts  of 
equity  would  go  as  far  as  they  could,  and  I  think  trustee  estop- 
ped against  setting  up  that  claim  {k). 

Then  it  was  said,  suppose  mortgagor  die  without  heir,  shall 
the  mortgagee  hold  the  estate  absolutely  ?  And  if  he  demands 
his  money  too  against  the  personal  representative,  shall  he 
have  both  land  and  money  ?  If  the  mortgagor  dies  without 
heir  or  creditor,  I  see  no  inconvenience  if  tne  mortgagee  held 
it  absolutely.  In  the  case  of  a  forfeiture  for  treason,  *tis  certain 
the  Crown  might  redeem,  as  in  Sir  Salatkiel  LotveVs  Case  (/). 
And  as  to  the  supposition,  that  the  mortgagee  may  demand  his 
money  too;  that  must  be  where  the  mortgagor  dies  without 
heir ;  therefore  the  demand  must  be  against  the  personal  re- 
presentatives by  virtue  of  some  bond  or  covenant  for  payment 
of  the  money.  And  if  the  mortgagee  took  his  remedy  against 
the  personal  representative,  I  tnink  the  Court  would  compel 
the  mortgagee  to  reconvey ;  not  to  the  lord  by  escheat,  but  to 
the  personal  representative,  and  if  necessary  would  consider 
the  estate  re*conveyed  as  coming  in  lieu  of  the  personalty,  and  [ 
as  assets  to  answer  even  simple  contract  creditors.  Under  these 
circumstances,  where  is  the  great  inconvenience  ?  (tti). 

Another  case  is  put  of  a  purchase,  and  the  money  paid  by 
the  purchasor,  who  dies  without  heir  before  any  conveyance. 
Here  'tis  said,  if  the  lord  could  not  claim  the  estate,  and  pray 
a  conveyance,  the  vendor  would  hold  the  estate  he  has  been 
paid  for,  and  keep  the  money  too.  I  think  the  lord  could  not 
pray  a  conveyance ;  to  say  he  could,  is  begging  the  question. 
And  as  to  the  vendor  s  keeping  both  the  estate  and  the  money, 
^tis  analogous  to  what  equity  does  in  another  case;  as  where 
conveyance  is  made  prematurely,  before  money  paid;  the  money 
is  considered  as  a  lien  on  that  estate  in  the  hands  of  the  ven- 
dee(«).     So  where  money  Was  paid  prematurely,  the  money 


14S 


Burgess 

V, 

Whbate. 


150    ] 


(k)  SeepofI,  170,  184. 

(i)  Salk.  85.  Sir  R.  Strickland,  having 
made  a  mortgage  of  his  estate,  was  after- 
wawda  outlawed  for  high  treason.  On  ap- 
|>eal  to  the  House  of  Lords,  the  Attorney- 
General,  on  behalf  of  the  Crown,  was  ad- 
■litted  to  redeem,  paying  i^hat  was  due 
Co  the  mortgagees ;  A,  G.  v.  Crofts,  4  Bro. 
P.  C.  136  (Toml.  ed.)  la  the  case  of  an 
attainder  of  the  mortgagor,  the  mortgagee 
•hall  hold  till  the  Crown  thinlis  fit  to  re- 
deem ;  Reefoe  v.  A.  G.,  2  Atk.  223.  So 
the  King  uiider  an  outlawry  may  redeem 
a  mortgage ;  A,  <?.  v.  Basnett,  Parker,  268. 

(m)  See  Mr.  Coventry's  note  to  his  edi- 
tSon  of  Powell  on  Mortgages,  vol.  i.  c.  x. 
p.  253. 

(fi)  Chapman  v.  Tamier,  1  Vern.  267 ; 
PoUexfen  v.  Moore,  3  Atk.  272 ;  Mackreth 
•w.  Symmtms,  15  Ves.  J.  320;  where  Lord 
Eidon,  C,  says,  that  the  doctrine  of  Sir 


Thomas  Clarke  is  very  sensible;  Id.  353; 
Ex  parte  Peake,  1  Madd.  356 ;  Blackburn 
V.  Gregson,  1  Bro.  C.  C.  420.  But  as  a 
vendor  has  a  lien  also  upon  the  personal 
estate,  and  may  elect  to  resort  to  that  fund' 
upon  the  death  of  the  purchaser,  a  question 
arises,  whether  in  this  case  a  Court  of 
equity  would  marshal  the  assets  in  favour 
of  creditors  and  legatees.  That  a  marshal- 
ling of  assets  shall  take  place  in  favour  of 
legBLteeaagainstlanda descended,  see  Heme 
V.  Meyrick,  1  P.  Wms.  201;  Clifton  v. 
Burt,  Id.  678;  Bligh  v.  Earl  of  Dandey, 
2  P.  Wms.  619;  Haslewood  v.  Pope,  3  P. 
Wms.  323.  These  indeed  were  not  cases, 
where  the  charge  on  the  land  was  an  equi-< 
table  lien :  but  it  is  submitted  that,  from 
parity  of  reasoning,  the  assets  would  be 
marshalled  aUo  in  that  case:  see  Pollexfen 
v.  Moore,  3  Atk.  273,  where  the  Lord 
Chancellor  said,  he  would  direct  the  vendor 
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would  be  considered  as  a  lien  on  the  estate  in  the  hands  of  the 
vendor,  for  the  personal  representatives  of  the  purchasor ;  which 

J   would  leave  things  in  statu  quo. 

But  now,  what  are  the  inconveniences  on  the  other  side? 
This  interposition  prayed  would  change  the  law,  and  that 
too  in  the  case  of  a  legal  tenant.  It  WQuld  give  the  lord  a 
double  chance.  For  this  determination  would  be  a  precedent 
for  an  equitable  escheat  on  the  death  of  cestui/  que  trusty  and 
there  are  other  cases  to  warrant  escheat  on  the  death  of  trus- 
tees, unless  the  Court  should  interpose.  And  that  lets  in  an- 
other objection;  that  *tis  bringing  both  into  a  Court  of  equity. 
If  the  inconveniences  were  greater  than  they  are,  and  not  over- 
balanced by  those  on  the  other  side,  yet  I  think  arguments  oi 
inconvementi  ought  not  to  prevail,  but  where  the  case  is  doubt- 
ful. In  Pawletfs  Case,  inconveniences  appeared  to  Lord  Haky 
that  the  tenure  would  be  destroyed  by  the  estate's  accruing  to 
the  Crown  by  the  forfeiture :  but  did  he  object  to  the  nglit 
of  redemption  on  that  account,  or  that  any  recompence  should 
be  made  to  the  Crown  in  Ueu  of  it  ?  In  the  present  case, 
I  don't  think  the  balance  so  near.  The  lord  takes  escheat 
subject  to  particular  incimibrances,  and  even  to  the  devise  of 
the  tenant.  If  she  had  contracted  debts  to  the  value,  and  the 
estate  had  been  extended,  or  if  tenant  devised  it,  the  lord 

]  *  could  not  complain.  Here  she  has  put  an  end  to  her  own 
tenancy  to  prevent  the  estate  from  escheating  by  her  death 
without  heir. 

I  am  for  following  the  analogy  of  the  legal  escheat,  as  weU  as 
of  the  legal  descent,  and  for  pursuing  legal  principles ;  becau^ 
the  law  gives  the  escheat  only  for  want  of  a  tenant,  equity  must 
do  the  same.  If  it  did  [not],  'twould  be  making  law,  instead 
of  administering  equity.  I  give  no  opinion  on  the  right  of  the 
trustee;  I  give  my  opinion,  that  neither  the  maternal  heir  nor 
the  Crown  has  any  right.  If  the  trustee  canw  into  a  Court  of 
equity,  I  might  be  of  opinion  that  he  had  no  right  (o) ;  but  have 


to  take  his  satisfaction  out  of  tlie  purchased 
estate,  because  he  would,  by  so  doing,  leare 
the  personal  estate  an  available  fund  for 
a  legatee;  who  would  then  have  a  chance 
of  being  paid  out  of  the  personal  assets. 
And  the  decree  was,  that  the  deficiency  of 
assets  for  satisfying  the  purchase-money, 
and  all  his  other  debts,  legacies,  and  fune- 
ral expences,  so  far  as  the  personal  estate 
of  the  purchaser  was  applied  iti  payment 
of  the  purcfuue-moneyf  should  be  made 
good  out  of  the  purchased  estate,  and  a 
competent  part  was  decreed  to  be  sold  for 
that  purpose;  Sugd.  V.  &  P.  533  (Cthed.) 
The  vendor  in  that  case  had  also  an  equi- 
table mortgage  by  retaiiiing  the  title-deeds; 
and  Mr.  Sugden  is  of  opinion,  that  tliat 
circumstance  was  the  ground  of  the  de- 
cree. But  it  is  submitted,  that  the  cases 
bear  out  the  position,  tliat  where  a  vendor 
has  merely  an  equitable  lien,  and  resorts 
to  and  exhausts  the  personal  estate,  a  le- 


gatee or  creditor  may  stand  in  his  pU«. 
so  as  to  resort  to  the  purchased  estate  ^ 
tanio.  In  Atuten  v.  HaUet/f  6  Yes.  J.  4S2, 
Lord  Eidon,  C,  says,  **  that  the  lien  w 
the  purchase-money  is  in  equity  very  Ule 
a  charge:  and  the  cases  of  xnarshaliisf 
seem  to  have  gone  thU  length,  that  «hert 
there  is  a  charge  upon  an  estate  descended 
a  legatee  shall  stand  in  the  place  oi  tk 
person  having  that  charge,  resorting  to  tk 
personal  estate."  S.  P,  Tritmner  v.  Bofat, 
9  Yes.  J.  209:  see  also  Lord  EUen* 
judgment  in  Mackreth  v.  Symmons^  1^ 
Yes.  J.  338-9,— 344.  As  Uie  vendor ba.^ 
a  lien  for  the  purchase-money,  if  tb« 
vendee  become  bankrupt,  and  upon  a  re- 
sale the  estate  produce  less,  he  may  pTO>^ 
for  the  difference;  Bowles  v.  Rogen^,  1 
Co.  B.  L.  1 23 ;  Ex  parte  Hunter,  6  Vr- 
Juur.  94, 

(o)  See   Williams  v.  Lord  LonsdaU^  ^ 
Yes.  J.  752. 
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no  occasion  now  to  enter  into  the  merits  of  defendant's  defence.  Boroem 
In  bills  of  interpleader  'tis  necessary  to  decide  the  right,  be- 
cause the  money  is  brought  into  Court.  So  where  trustee  dis- 
claims or  desires  to  be  discharged,  and  'tis  a  contest  between 
volunteers  for  trust  money  or  trust  estate,  there  the  Court  fre- 
quently determines  the  right  of  the  defendant,  to  see  to  whom 
the  estate  is  to  be  conveyed,  where  the  plaintiff  is  not  entitled. 
But  even  in  that  case  they  sometimes  will  not  do  it,  but  order 
a  conveyance  to  a  six  clerk  not  to  prejudice  the  cause.  If 
plaintiff  has  no  right,  defendant  may  hold  till  a  better  right 
appears;  the  possibility  of  that  happening  shews  the  impro- 
priety of  entering  into  consideration  of  the  right  of  the  trustee. 
I  am  clearly  of  opinion  that  the  invidiousness  imputed  to  his 
defence  ou^ht  not  to  give  the  plaintiff  a  better  rignt 

Many  other  cases  might  be  taken  notice  of.  As  the  mort- 
main act ;  where  use  was  given  to  a  corporation  aggregate,  the 
Stat.  15  R.  2,  gave  the  lord  a  right  to  enter.  So  where  given 
to  a  body  not  corporate,  it  is  void,  but  don't  say  for  whose  be- 
nefit it  is  void.  The  lord  could  not  claim  it,  nor  the  party 
against  his  own  act.  So  purchases  by  Papists  (/?).  So  a  lease 
by  one  joint-tenant  to  A.  reserving  rent,  lessor  dies,  the  sur- 
viving joint-tenant  cannot  have  the  rent,  it  enures  to  the  bene- 
fit of  the  lessee.  So  the  case  of  tenants  before  the  late  act  {q)^ 
where  rent  could  not  be  recovered,  &c.  So  Cotoper  against 
Cowper,  2  Wms.  *753.  In  all  these  cases  it  is  to  the  last  de-  [  ♦  152  ] 
gree  invidious,  yet  equity  never  interposed  in  any  of  them, 
though  they  lay  under  the  highest  temptation  to  ao  it  before 
the  late  act,  for  the  man  held  the  land,  and,  but  for  an  acci- 
dent, must  have  paid  the  rent.  There  cannot  be  a  stronger 
instance  than  Cowper  against  Cotoper  before  Sir  J.  JekyU. 
That  was  a  demand  set  up  by  Mr.  S.  Cowper  in  a  Court  of 
equity,  and  as  unfavourable  a  one  as  could  come  before  a  Court. 
Sir  c/.  JekyU  says,  "  I  own  I  cannot  forbear  declaring,  that 
were  I  to  consider  the  matter  not  sitting  in  a  judicial  capacity, 
but  taking  in  all  considerations,  honour,  gratitude,  a  man's 
private  conscience,  &c.,  I  must  think  that  this  claim  ought 
never  to  have  been  set  up."  But  did  this  invidiousness  pre- 
vent the  success  of  the  claim?  So  far  from  it,  that  this  declara- 
tion of  his  is  only  a  prelude  to  the  determination  he  made.  I 
shall  conclude  with  what  he  concludes  with  there,  concerning 
the  province  of  a  Court  of  equity  and  the  boundaries  of  its  ju- 
risdiction. ^'  Upon  the  whole  matter  my  opinion  is,  this  title 
''  should  not  have  been  set  up;  but  now  it  is  so,  it  appears  a 
plain  and  a  subsisting  one;  the  law  is  clear,  and  Courts  of 
equity  ought  to  foUow  it  in  their  judgment  concerning  titles 
to  equitable  estates;  otherwise  great  uncertainty  and  confti- 
**  sion  would  ensue.  And  though  proceedings  in  equity  are  ^ 
"  said  to  be  secundum  discretionem  boni  viri;  yet  when  it  is 
asked  Vir  bonus  est  quis  ?  the  answer  is.  Qui  consulta  pa- 
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0>)  By  St  11  &  12  W.  3,  c.  4,  s.  4;      ringion,  Id  361. 
now  repealed  by  18  G.  3,  c.  60 :  See  The  {q)  11  G.  2,  c.  19,  s.  15 — See  Jenner  v« 

Papisti  Ca.,  2  P.  Wmi.  4;  (kurudc  v.  Er-     Morgan,  1  P.  Wms.  392. 
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*f  trum,  qui  legesjmrague  servai.  And  at  it  is  said  in  RotUt 
*^  Case,  0  R^  9§  b,  that  discretion  is  a  acicncey  noC  to  aet 
"  arbitrarily  according  to  men's  wills  and  prifate  aflfections:  So 
**  the  discretion  which  is  to  be  executed  here  is  to  be  gomned 
*^  by  the  rules  of  law  and  equity^  which  are  not  to  orooae,  bat 
«  each  in  its  turn  to  be  subservient  to  the  odier.  XIub  diaoe- 
<'  tion  in  some  cases  follows  the  law  impKcidy;  in  others 
**  it  and  advances  the  remedy;  in  others  again  it 
'^  against  the  abuse  or  allays  the  rigour  of  it;  but  in  ^ 
."  does  it  contradict  or  overturn  me  grounds  or  print  i|ihs 
^  thereof,  as  has  been  sometimes  ignorantly  impiitpd  to  ddi 
"  Court  That  is  a  discretionary  power,  which  neither  ttii 
*'  nor  any  odier  Court,  not  even  the  highest,  acting  in  *  jo^ 
**  dal  capacity,  is  by  the  Constitotion  entrusted  widu*"  ^nk 
description  is  fiiU  and  judicious,  and  what  ought  to  be  daeplr 
imprinted  on  the  mind  of  every  judge  (r). 
[  *  IBS  ]  *These  are  my  sentiments,  my  I^rd;  and,'aB  such,  th^ 
submitted  to  your  Lordship's  judgment. 

Lord  Mansfisld. — On  the  ground  of  the  case  en  the 
tificato,  the  whole  turns  on  the  effect  and  operation  of  the  dksd 
of  1718,  in  a  Court  of  equity.  The  first  questimi  that  aiose, 
was  between  the  heir  and  die  trustee  only.  Sir  F.  VrngB  en- 
tered 1788;  and  July,  1789,  Burgess,  as  heir  of  KJiwihrdi 
Hardinff ,  broiu^ht  his  original  bill  against  the  tmsto&  On  As 
14th  ofJuly,  1741,  the  cause  came  on  to  be  heard.  Onthepleid- 
ings  being  opened,  and  the  nature  of  the  questicm  appeariii|, 
Lord  Chancellor  himself  objected  to  the  Attomey-Generui 
not  being  a  party,  in  respect  of  the  King's  right  by  escheat 
Both  parties  were  extremely  desirous  that  there  should  be  no 
question  on  the  escheat,  and  the  Attorney-General  did  not  in- 
sist upon  it;  but  the  Chancellor  asking  him,  if  he  waived  any 
right  the  Crown  might  have,  and  would  consent  it  might  be  so 
entered,  the  cause  stood  over.  The  Attorney-General  was 
then  made  a  party,  and  the  information  was  filed  on  behalf  (^ 
the  Crown. 

There  are  three  competitors  before  the  Court.  Two  claim- 
ing as  plaintiffs,  and  praying  relief;  the  third  a  defendant,  ob- 
jecting to  any  relief. 

The  heir  on  the  part  of  the  mother  claims  by  an  altenUion 
having  been  made  by  the  deed  of  1718,  in  this  Court  as  well  as 
at  law.  And  had  the  trustee  conveyed  to  Mrs.  Harding  afiff 
her  husband*s  death  (the  only  purposes  for  which  the  trust  was 
created  being  then  ended)  the  heir  on  the  part  of  the  mother 
had  undoubtedly  been  entitled. 

The  King  claims,  as  the  deed  of  1718  is  a  conveyance  only 
of  legal  form,  and  has  in  this  Court  made  no  alteration  in  tbt 
beneficial  estate;  but  has  left  it  to  go  in  this  Court,  as  it  would 
have  gone  before  at  law,  and  as  if  the  deed  of  1718  had  never 
been  made. 
[     *  154-    ]      *The  trustee  objects  to  the  heir's  claim,  because  he  says  the 

(r)  Sec  1  FoiibL  £q.  24  (5th  ccL). 
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deed  of  1718  has  made  no  alteration  as  to  the  beneficial  estate  BuRosst 
of  which  Mrs.  Harding  died  seised  ex  parte  paiemd;  and  op-  ^^^^• 
poses  the  King's  rights  because  it  has  changed  the  right  of 
escheat  both  at  law  and  in  equity;  and  upon  a  general  objec- 
tion that  the  plaintiffs  must  recover  upon  their  own  strength 
to  entitle  them  to  relief:  for  it  is  not  enough  for  the  plaintifis 
to  shew  that  the  defendant  has  no  right,  but  that  they  have  a 
better  upon  equitable  grounds;  and,  in  Uie  case  of  a  trust, 
must  shew  a  better  right  within  the  terms  of  the  creation  of  the 
trusts. 

It  seems  agreed  in  this  case,  that  the  heir  ex  parte  matemd 
cannot  inherit  the  trust,  because  the  trust  ensues  the  nature  of 
the  land;  which  before  the  deed  of  1718  could  itot  have  de- 
scended in  the  maternal  line;  and  I  am  at  present  of  that 
opinion.  The  doubtftil  question  is,  Whether  the  King  is  en- 
titled to  this  trust?  And  that  will  depend  on  arguments  drawn 
from  the  nature  and  effect  of  a  conveyance  in  trust,  and  from 
the  nature  of  the  right  of  escheat. 

I  will  follow  the  method  that  was  used  at  the  bar,  under  the 
four  following  heads.  1st,  The  nature  of  trusts  of  land,  and 
the  rules  that  govern  them.  2dly,  The  nature  of  that  right 
by  which  the  King  claims  in  the  present  case.  3dly,  Whether 
if  the  trustee  had  died  sans  heir,  the  King  must  not  in  that 
case  have  taken  the  land  in  a  Court  of  equity  subject  to  the 
trust.  4thly,  Apply  the  result  of  this  enquiry,  as  between  the 
King  and  the  trustee,  to  the  particular  point  immediately  in 
judgment. 

I.  As  to  the  nature  of  trusts  of  land,  and  the  rules  by 
which  they  are  governed.     By  an  enquiry  into  the  nature  of 
an  use  or  trust  of  lands,  no  more  is  or  can  be  meant,  than 
(as  to  uses)  to  find  out  historically  on  what  principles  Courts 
of  equity,  before  27  H.  8,  received  jurisdiction  in  modifying 
or  giving  relief  in  rights  or  interests  in  lands,  which  could 
not  be  come  at,  but  by  suing  a  subpcena :  as  to  trusts,  what 
the  Court  does  in  modifying,  directing,  and  ^ving  relief  in  the    • 
*said  rights  and  interests  in  eases,  where  there  is  no  remedy  [     *  155    ] 
but  by  bill  in  a  court  of  equity.     Whoever  shews,  that  the  re- 
lief given  now  is  more  extensive,  that  it  is  considered  by  dif- 
ferent or  opposite  rules,  that  the  right  is  considered  in  different 
or  opposite  lights,  will  shew  the  difference  and  contrast  between 
uses  and  trusts.     The  opposition  is  not  from  any  metaphysical 
diflerence  in  the  essence  of  the  things  themselves.  An  use  and 
a  trust  may  essentially  be  looked  upon  as  two  names  for  the 
same  thing;  but  the  opposition  consists  in  the  difference  of  the 
practice  of  the  Court  ofChancery.     If  uses,  before  the  statute 
of  Hen.  8,  were  considered  as  a  pernancy  of  the  profits,  as  a 
personal  confidence,  as  a  chose  in  action;  and  now  trusts  are 
considered  as  real  estates,  as  the  real  ownership  of  the  land ; 
so  far  they  may  be  said  to  differ  from  the  old  uses ;  though  the 
change  may  be  not  so  much  in  the  nature  of  the  thing,  as  in 
the  system  of  law  made  use  of  upon  it. 

Having  defined  the  terms,  I  will  first  shew  negatively  what 


155  HILARY  TERM,  as  osa  ut  en/oit 

ia  pot  the  law  fund  nature  of  tni8ts«  I  iq>pidieiid  fbc  dd  bnr 
of  uses  does  not  copdude  trusts  now;  where  tfae jmicCioe  b 
founded  on  the  same  reason'  and  ffrounds,  the  jHractice  is  now 
foUowied*  Its  positive  authority  don't  bind  where  the  icasoR 
is  defective;  more  especiallv  that  part  of  the  old  law  of  usei^ 
which  did  not  allow  any  rehef  to  be  given  for  or  againat  estetta 
in  ibepoMi,  does  not  now  bind  by  its  authority  m  tiie  case^oC 
tni8t8(t).  The  law  of  uses,  before  the  statute^  is  tbe  doctrine 
ibajt  gave  rise  to  trusts  after  the  statute,  the  struggle  uSbn- 
wards; — all  that  is  present  to  ou^viewis  a  series  of  t)iBifg^ 
that  ^ves  us  perhaps  a  history  of  fiusts,  and  why-  tbqr  woe; 
but  gives  us  no  plan  consistently  deduced  firmn  any  agnitan  of 
natural  justice,  or  public  policy.  Trusts,  £ram  me  natore  c{ 
the  thing,  may  be  left  to  the  m>nour  and  fidth  of  the  tnutee. 
In  that  case  they  are  not  the  olgects  of  law,  otherwiae  diaa^aa 
ibpy  may  be  fraudulent  and  void  in  respect  of  third  pencils. 
[  *156  ]  Or  a  court  of  justice  may  take  *  conusance  and  connel  the  csi^ 
ecution  of  them.  In  that  case  trusts  retain  only  the  name  oC 
trusts:  in  substantial  ownerdbip  die  disposition  in*, trast  be- 
comes the  mere  form  of  a  legal  conveyance*  Traats  hi  Eqg* 
hmd,  under  the  name  effuses,  began,  as  tbuBv  did  in  Room^ 
under  no  other  security  than  the  trustee's  fiuth.  .  They  wen 
founded  in  fraud,  to  avoid  the  statute  of  mortmaiii.  Lcid 
Bacon  thinks  them  little  known  before  Bidiard  the  aeoond** 
time.  Though  the  first  hint  of  uses  was  probably  to  a;void  iha 
portmain  act,  yet  they  were  innocently  applied,  soon  aftert  to 
other  purposes.  A  benefit  to  issue  out  of  lands  could  onfy  be 
made  by  the  interposition  of  uses.  Wills  of  land  could  only 
be  made  that  way. 

Natural  justice  said^  "  He  who  breaks  his  trust  does  vnrong." 
So  cestuy  que  use  was  drove  to  Chancery  by  breach  of  fiddi. 
There  were  not  six  cases  of  uses  before  Edw.  4th*8  time. 
The  Court  first  interposed  on  very  narrow  grounds;  so  fiur  as  a 
personal  confidence  was  placed  in  the  trustee,  they  decreed 
iiim  to  perform  the  trust;  but  the  heir  of  trustee  or  grantee 
;  was  not  liable;  Kelw.  4d.  Subpoena  lay  only  against  trustee 
himself  till  Hen.  6^  and  then  Fortescue  changed  it ;  22  Eldw.  4, 
fo.  6,  pi.  18.  This  was  against  the  heir,  but  upon  a  reason 
that  equally  holds  with  respect  to  the  grantee.  The  Chancellor 
afterwards  extended  his  remedy,  unless  the  alienee  purchased 
for  valuable  consideration  without  notice. 

While  heir  or  alienee  were  not  liable,  the  plan,  though  nar- 
row, was  consistent;  and  was  adhered  to  through  all  its  conse- 
quences. But  when  these  two  exceptions  were  made,  it  was 
absurd  not  to  ^ve  remedy  in  all  other  cases  within  the  same 
reason.  Till  Hen.  8th*s  time,  the  widow  of  trustee  held  her 
dower,  the  husband  his  curtesy,  the  lord  his  escheat,  and  the 
King  his  forfeiture,  free  from  the  trust.  Yet  their  title  was  not 
in  reason  better  than  the  heir's. 

In  the  time  of  Richard  3rd,  the  King,  though  trusted  as  a 

(«)  Hardr.  469. 
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private  man,  and  coming  in  the  place  of  trusted  who  was  a      burosbs 
♦villein,  alien,  or  traitor,  might  keep  the  estate,  or  give  it  away  v. 

free  from  the  use.     Corporations,  though  expressly  trustea,      Whbatb.  ^ 
might  keep  the  estate  themselves.    Thus  stood  the  jurisdiction  [    ♦  157    ] 
of  Chancery  with  respect  to  those,  against  whom  it  was  to  give 
reUef. 

The  jurisdiction  was  as  narrow  in  respect  of  the  persons  to 
whom  relief  was  to  be  given.  The  widow,  the  husband,  the 
creditor  by  real  Uen,  toe  lord,  the  King,  could  not  sue  as 
standing  in  the  place  ofcestutf  que  use,  or  being  owner  of  the 
estate.  Where  the  confidence  was  to  an  intent,  that  could  not 
be  executed,  it  never  was  settled  what  should  be  done  with  the 
estate;  5  Ed.  4,  f.  7,  pi.  18.  Because  the  lord  there  coidd 
not  have  it,  as  he  claimed  in  the  postf  query,  Who  shall  have 
it?  Bro.  says,  the  heir  shall  not  have  it,  because  of  the  cor- 
ruption of  blood,  and  ideo  videtur,  &c.  Bacon  says,  it  should 
go  to  the  wiU,  or  in  pios  usus.  If  a  man  appointed  an  use  by 
his  will  to  one  for  life,  remainder  in  fee  to  another,  and  the 
cestuy  que  use  for  life  reftised ;  because  there  was  no  confi- 
dence for  the  heir,  nor  for  him  in  reversion,  the  appointee  or 
feoffee  should  hold  the  estate  for  life,  some  way  or  other^  for 
the  benefit  of  the  feoffee,  and  not  of  the  feoffor ;  37  H.  6> 
cited  there. 

Great  inconveniences  arose  from  so  i^arrow  and  contracted  a 
system,  that  the  cestuy  que  use  should. enjoy  and  dispose,  and 
yet  not  be  owner  to  ail  purposes;  and  that  the  feoffee,  who 
really  had  nothing,  should  be  deemed  owner,  so  as  to  convey 
estates  out  of  his  seisin,  bv  legal  conveyance,  not  subject  to 
the  trusts.  Bacon's  Use  of  the  Law  sums  it  up  very  empha- 
tically in  these  words;  "  There  were  so  many  inconveniences, 
'^  that  uses,  from  a  reasonable  foundation,  were  turned  to  a 
'^  means  of  dispossessing  many  of  their  legal  ri^ht.  As  the 
'^  man  who  had  occasion  to  sue  for  the  land,  cud  not  know 
^'  whom  to  sue,  the  ivife  was  deprived  of  her  dower,  the  hus- 
'^  band  of  his  tenancy  by  the  curtesy,  the  lord  of  his  escheat, 

the  creditors  of  their  extent,  and  the  tenant  of  his  lease.  For 

these  rights  were  given  by  law  from  the  true  owner  to  the 

feoffee  "(0- 

*Many  acts  were  made  to  cure  these  mischiefs  in  part; .  and  [    *  158    ] 

all  looking  on  cestuy  que  u$e  as  the  true  owner  in  the  cases 

provided  for,  in  respect  to  demanders,  creditors,  lords,  and 

cestuy  que  use^s  alienees  of  all  kinds.   On  the  same  plan  at  last 

the  ^  H.  8,  was  made,,  that  the  use  should  be  the  universal 

legal  ownership.    Lord  Bacon  says,  'tis  plain  the  statute  meant 

to  remedy  the  matter,  because  Use,  Trust,  Confidence,  are 

used  as  descriptions  of  the  beneficial  interest,  throughput  the 

act.    33  H.  8,  ascertains  the  forfeiture  for  treason,  not  with  a 

view  to  trusts  unexecuted;  for  27  H.  8,  has  the  word  trust  as 

synonymous  to  use;  this  statute  only  mentions  use.   Lord  Hale 

says,  on  a  case  put  after  the  statute,  that  the  use,  &c.    By 

(0  This  passage  is  cited  very  incorrectly :  see  1  Eden,  220,  and  the  editor's. note,  iW/ 


v^ 


npt  Ibr  the  treafoti  irfhis  trustee,  b  Broi  JMOy  hcJdj'on^irie 
^  aliiii90oiddiiotbedecktedto<3ieiraiidor;lM^ 
of  ilie  tanNttMelloa,  tnd  the  pfioe  paid,  Ae  we  rnmUt  Iwe  to  lie 
fMdee*.  Andy  hi  Dyer,  Igg^  ^»  a  wgwn  end  ittle  iwwiMedf 
ettate  coiiM  be  dedfured  out  of  the  lue  of  the 
bnrMi  itgtetr  tobeanieaiiii,  thatfln  ueeeouU^^i^ 
IVIleii  i&0  was  establiBhed,  the«e  was  no  idea  thsi-a 
«ie  eovJd  have  ei^ esdetenee  <»r  eflfoot:  hat  HUwwmwmwm, 
mist^  w  ecmflienee,  k  waa  exee«ted|.  if  it  ooiddMtb»«K 
cMMdidy  it  was  aoliibg*  Tems  fttr  jfaats  wei^  aM  iriduai  Ae 
siai  S7  Hetu  8^  Trusts  might  be  dedbred  of  tlmi^^Mte  eft- 
MMled  i&  Gkanmry*  9y  the  adyiee  of  the  Jadgea^  in  Sjf«r, 
961^  saA  Mute  were  Ivdd  not  asfl^^ttaUa,  wareaa^mfMit'ef 
aet^  and  nodring  at  laar,  bat  were  ueiely  to  1m  eaoaeiiad  it 
Cahtthsery.  Tide  notion  arose  frcan  the  pfaeliea  of  HaiMI 
tenns  m  uaosi  ana  tis  snran^,  aitep  a  nmst  was  eoHawBMa  as 
Chausenr  ss  an  interest,  the  Judges  did  not  sey  it^  lilneiit  he 
eabeented  as  an  nse^  a  ocayld»ee^  wiAin  dlie  stamief  at  daHkh 
Mish  between  Irasie  exeeuted  saed  exee«toxy«  Btt^taMuna 
die  whc^  trust  eoeid  not  be  Ihailed  dtfere^t  waya^  lias  aai 
[    ^189    ]  use  shodd  not  be  raised  out  rf  the  nomiaal  one;    ^J 

was  fixrced  into  Cliancery,  trusts  long  fluctuated 

Meerleiaff  I  4  Init.  Mv    In  4»  EBbIo  ^  tiwt  was  Asetwaed  la 

CSaaietrr  tn  be  a  niere  riglit  of  aetion,  and  liiaaaibaa  liol 

as^fnaUe.     h  Jac.  Isf s  tfaae  {Abimgdon's  CaBe)fii),  sA  As 

Judges  held  the  treat  of  a  freehold  estate  was  not  fytteiukle 

for  treason:  they  must  therefore  consider  it  as  a  mere  ckate  m 

aeiion,  2  Roll.  Abr.  (C)  pi.  1,  fol.  780 ;   trustee  of  a  tenn  for 

years  is  attainted  of  treason;  the  term  is  forfeit  to  the  Kii^, 

free  of  the  trusty  because  the  King  comes  in  the  pasi^  md  cui- 

Vide  Ley.  40,     not  be  scised  of  an  use.     11  Jac.  1^  Cro.  Jac.  513;  trust  of  s 

rt^'fr^*"  ""^  *^""  ^^  forfeited,  trust  of  a  freehold  not;  and  they  ai^Md, 

•boQid  be  in       ^^^  ^^  King  shoCild  not  have  the  trust  too,  as  it  was  fbrfeita- 

ward;  M.  ble  by  the  trustee.     The  argument  which  gives  the  forfeiture 

10  Jac  1  (w).     [n  treason,  holds  not  in  the  case  of  a  trust.     If  it  was  the  same 

as  an  use,  the  statute  would  have  extended  to  it.  After  the 
Restoration,  Hale,  on  the  subject  of  trusts,  followed,  to  %  de- 
gree, the  errors  of  the  time,  and  applied  to  trusts  what  had 
made  uses  intolerable.  1  Ch.  Cas.  12,  circ.  14  Car.  2,  he  held 
a  trust  of  a  fee  descended  to  the  heir  should  not  be  liable  in 
Chancery  to  specialty  debts  of  the  ancestor,  so  that  it  de- 
scended free  mm  debts.  In  15  Car.  2,  Colt  a^wist  Cob, 
1  Ch.  Rep.  254,  it  was  held  the  widow  should  not  have  dower 
of  a  trust  in  this  Court.  2\  Car.  2,  Freem.  139,  Ch.  Cas.  1£8, 
Pratt  against  Colt,  held  that  the  trust  of  a  fee  descended 
should  not  be  liable  to  judgment  creditors.  So  the  heir  took 
if  free  from  all  incumbrances  (ar). 

(«)  C.  20,  t.  2 :   see  1  Uale,  H.  P.  C.  (w)  Gmoher's  Caae. 

248.  (x)  This  is  remedied  by  the  statute  of 

(tf)  But  see  1   Hale,  H.  P.  C.  248-9;  frauds,  29  C.  2,  c  3,  8.  10:    sec  i)MT. 

He€9e  V.  A.  G.  2  AdL  223«  Grwnhm,  4  B.  &  A.  684. 
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'    This,  to  9S,  Car.  2,  may  shew  how  they  reasoned  in  West-      Buroess 
minster  Hall  upon  trusts;  Piii  against  Pelham{y):  the  testator  *• 

appointed  his  land  to  be  sold,  and  the  purchase-money  to  be  >  ^"^^^e. 
divided  among  four  persons,  one  of  whom  was  his  heir  at  law; 
but  he  did  not  devise  his  lands  to  any  body,  he  did  not  give 
any  body  power  to  sell,  he  placed  no  express  confidence  in  the 
heir  to  sell.  The  Master  of  the  Rolls  made  a  case  to  be  heard 
before  Lord  Keeper.  Diligent  search  was  made  for  precedents, 
then  a  trial  was  ordered  in  Common  Pleas,  to  see  whe*ther  [  *  160  ] 
the  executrix  of  the  testator,  or  her  executor,  she  beinff  dead, 
had  a  legal  power  to  sell  by  implication.  Upon  a  special  ver- 
dict being  found,  the  Judges  negatived  any  such  power.  The 
cause  came  back  into  equity;  and,  after  all,  the  Lord  Keeper 
held  the  heir  not  liable  as  a  trustee  to  perform  the  devise,  or 
make  any  conveyance  to  a  purchaser,  and  so  dismissed  the 
bill(«). 

In  thy  apprehension,  trusts  were  not  on  a  true  foundation, 
till  Lord  Nottingham  held  the  great  seal.  By  steadily  pursu- 
ing, from  plain  principles,  trusts  in  all  their  consequences,  and 
by  some  assistance  from  the  Legislature,  a  noble,  rational,  and 
uniform  system  of  law  has  been  since  raised.  Trusts  are  made 
to  answer  the  exigences  of  families  and  all  purposes,  without 
producing  one  inconvenience,  fraud,  or  private  imschief,  which 
the  statute  Hen.  8,  meant  to  avoid. 

The  forumy  where  it  is  adjudged,  is  the  only  difference  be- 
tween trusts  and  legal  estates.  Trusts  here  are  considered  as 
between  the  eestuy  que  trust  and  trustee  (and  all  claiming  by, 
through,  or  under  them,  or  in  consequence  of  their  estates,)  as 
the  ownership  and  as  legal  estates,  except  when  it  can  be 
pleaded  in  bar  of  the  exercise  of  this  right  of  jurisdiction. 
Whatever  would  be  the  rule  of  law,  if  it  was  a  legal  estate,  is 
apphed  in  equity  to  a  trust  estate.  The  statute  of  ^auds  speaks  y^- 
of  devises  only  of  lands  and  tenements ;  yet  the  trust,  being  con- 
.sidered  in  this  Court  as  the  land  and  tenement,  can  only  be  de- 
vised as  lands  and  tenements  may  pursuant  to  that  statute. 
How  different  is  it  from  an  use!  That  is  neither  land  nor 
tenement.  This  act  gives  sanction  to  trusts  divided  from  the 
estate,  and  guards  them  from  danger  of  parol  proof. 

It  would  be  endless  and  unnecessary  to  enumerate  the  various 
consequences  through  which  the  principle  has  been  pursued, 
that  a  trust  in  Chancery  is  the  estate  at  law^  since  SS  Car.  9. 
Among  others,  it  has  been  declared,  that  the  husband  should 
be  tenant  per  curtesy  of  a  trust;  the  case  of  dower  is  the  only 
exception,  and  not  on  law  and  reason;  but  because  that  wrong 
determination  had  misled  in  too  many  instances  to  be  now 
altered  and  set  right.  Radnor  against  randebendy  (a)  was  de- 
ter*mined  on  that  principle  on^^  in  the  House  of  Lords.  In  [  *161  ] 
Banks  against  Sutton^  the  argument  of  Sir  J.  JekyU  proves, 

(y)  2  Freem.  134.  1  Ch.  R.  283,  1  Ch.  heir  should  sell;    S.  C  1  Lev.  304,  T. 

Ca.  176.  Jon.  25. 

{z)  But  hb  decision  was  reversed  in  {a)  1  Vern.  179,  356,  Show.  P.  C.  69. 
J)om.  Prttc.,  and  it  was  decreed,  that  the 
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Boiaiw      thei^  ought.* to. have  heea  dower  .of  a  trust,  and  he  atreCchet 
there  to  make  a  distinction.     In  AUomeu-Chmerai  ajpuDsC 

^ ,  JScoii(b),  that  was  not  followed,  because  it  would  ahwe  so 

many  settkanents.  In  Casbam  against  JngU${e)f  LaidHmrd^ 
mAJtB  sajrsy  '^  How  it  came  to  be  so  settled  at  fixst,  is  m  difleranl 
*'  considieration,  and  difficult  to  find  out  a  sound  xeaaon  fiir: 
''  but  now  we  must  adhere  to  it  as  estabUshed^**  The  dissalis- 
fiction  has  not  been  from  allowing  the  tenancy  fwr  cnrtesy ,  but 
.  from  denying  the  tenancy  in  dower,  of  a  trust.  And,  if  an 
ulteration  was  to  be  introduced,  the  best  way  to  aet  it  li^ 
wcnild  be.  to  allow  the  jrife  dower  of  the  trust  estate.  Twentf 
years  ago  I  imlnbed  this  principle,  that  the  trust  is  the  eatale 
atlawinthisCourt,andgoyemed  l^  the  same  rules  in  general, 
as  all  real  property  i?,  by  imitatbn.  Every  thing  I  have  hesid, 
raid  or  thought  of  it  since^  has  confirmed  that  prindple  In  mj 
nund. 

In.  Aniiv  and  Suti<m{d)^  Sir  J.  Jekylt  boggledat  imitaliqg 
the  leml  ri^ht  (which  depends  upon  an  actual  seiiain  of  die 
fireehoTd  dunng  the.  coverture)  and  of  apptyiiiff  it  to  an  equilj 
of.  redemptioo.  In  the  eye  of  this .  Court  Lord  Ilmrdmidte 
ihouffht,  tbe  eauity.of  redemption  is  the  fee-simple  of  the  land. 
It  wffl  descend,  may  be  sranted,  devised,  entailed,  and  diat 
suitable  entail  be  banred  by  a  common  recovery.  This  pi'bwas 
it  is  considered  as  such  an  estate,  whereof  in  conddenUion  dT 
this  Court  there  may  be.  a  seisin;  for  without  such  a  aeiain,  a 
devise  could  not  be  good  of  a  trust.  He  who  has  tihe  eqiiityof 
redemption  is  considered  as  the  owner  of  the  land.  He  says, 
'tis  a  settled  right  in  equity^  which  a  man  can't  come  at,  but  by 
subpcsnaf — ^Tbat  the  husband  and  wife  being  in  perception  of 
the  rents  and  profits  during  the  coverture,  were  seised  of  a 
freehold  by  imitation  of  the  law.  The  allowing  tenancy />er 
.curtesy  of  a  trust  is  founded  on  the  maxim,  that  equity  follows 
the  law;  which  is  a  safe  as  well  as  fixed  principle;  for  it  makes 
the  substantial  rules  of  property  certain  and  uniform,  be  the 
mode  of  following  it  what  it  will. 

So  that  I  take  it  by  the  great  authority  of  this  determination, 

on  clear  law  and  reason,  cestuy  que  trust  is  actually  and  abso- 

[    ♦IGg    ]  *lutely  seised  of  the  freehold  in  consideration  of  this  Court: 

and  therefore  that  the  legal  consequences  of  an  actual  seisin  of 
a  freehold,  shall  in  this  Court  foUow  for  the  benefit  of  one  in 
thepost. 

To  conclude  this  head.  An  use  or  trust  heretofore  was 
(while  it  was  an  use)  understood  to  be  merely  as  an  agreement, 
by  which  the  trustee  and  all  claiming  from  lum  in  privity  were 
personally  liable  to  the  cestuy  que  trusty  and  all  clauning  under 
nim  in  like  privity.  Nobody  in  the  post  was  entitled  under,  or 
bound  by  tne  agreement.  But  now  the  trust  in  this  Court  is 
the  same  as  the  land,  ^nd  the  trustee  is  considered  merely  as 
an  instrument  of  conveyance ;  therefore  is  in  no  event  to  take  a 


(b) 

(c) 


Forest  13S.  v.  Savikt  1  Bro.  C.  C.  32S. 

Or  Scwfe,  1  Atk.  603 :  see  Dixon         (d)  2  P.  Wms.  700. 
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benefit;  and  the  trust  must  be  co-extensive  with  the  legal      Bumsss 
estate  of  the  land,  and  where  it  is  not  declared,  it  results  by      wheatb 

necessary  implication;  because  the  trustee  is  excluded,  except   ^ y — 1-^ 

where  the  trust  is  barred  in  the  case  of  a  purchaser  for  valua- 

able  consideration  without  notice.     The  trustee  can  transmit 

no  benefit;  his  duty  is  to  hold  for  the  benefit  of  all  who  would 

have  been  entitled,  if  the  limitation  had  not  been  by  way  of 

trust.     There  is  no  distinction  now  between  those  in  the  per 

and  posty  except  in  that  case  of  dower,  which  is  founded  not 

upon  reason  but  practice.     As  the  trust  is  the  land  in  this 

Court,  so  the  declaration  of  trust  is  the  disposition  of  the  land. 

Therefore  an  essential  omission  in  the  legal  disposition  shall 

not  destroy  the  trust.     As  where  trustee  dies  before  testator, 

or  is  incapable;  upon  the  old  notion  of  an  agreement,  a  sub- 

poena  comd  not  lie  against  the  heir,  where  the  legal  limitation 

was  void.    The  grounds  why  the  lord  by  escheat  neither  took, 

nor  was  subject  to,  an  use  don't  now  subsist:  the  principles  upon 

which  the  question  must  now  be  argued  have  no  relation  to  it, 

whichever  way  it  ought  to  be  determined.     Or  rather,  none  of 

those  principles  were  made  or  could  ever  be  considered  in  the 

law  of  uses;  for  this  Court  never  interposed  in  cases,  where 

*the  claim  was  in  the  po8t\  and  there  in  Edw.  4<th's  time,  'tis  [    *  163    ] 

taken  for  granted  that  the  lord  shall  not  have  it.     'Tis  a  fixt 

principle  that  he  shall  not,  because  he  is  in  the  post, 

II.  This  brings  me  to  consider  the  nature  of  this  right  by 
escheat. 

It  has  been  truly  said;  in  the  bemining  of  feodal  tenure 
this  right  was  a  strict  reversion.  The  grant  determined  by 
failure  of  heirs;  the  land  returned  as  it  did  upon  the  expira- 
tion of  any  less  temporary  interest.  'Twas  no  fruit,  but  the 
extinction  of  tenure  (as  Mr.  Justice  Wright  says),  'twas  the  fee 
returned.  This  definition  holds  equally,  whether  the  investi- 
ture was  to  special  or  general  heirs;  for  originally,  by  feodal 
law,  tenant  could  not  alien  in  any  case  without  the  lord's  con- 
currence. The  reversion  took  effect  in  possession  for  want  of 
an  heir,  unless  the  lord  had  done  or  permitted  what  m  point  of  . 
law  amounted  to  a  consent  to  a  new  investiture  or  change  of 
his  vassal.  This  is  the  meaning  of  the  distinction  taken  in  the 
books,  which  mentions  that  noming  escheats  where  the  tenant 
is  in  by  title.  Any  man  in  possession  by  being  tenant  to  the 
lord  could  not  strip  him  of  the  reversion.  Hence  it  followed; 
that  the  land  returned  in  the  state,  in  which  it  was  granted, 
free  from  incumbrances.  As  soon  as  a  liberty  of  alienation 
was  allowed,  without  the  lord's  consent,  this  right  changed  its 
name.  It  became  a  sort  of  caducary  succession.  Thence  the 
lord  called  tanquam  tuBreSt  Craig,  1.  2,  c.  2,  §  12 — 15.  Lord 
takes  as  ultimus  haeres^  &c.  The  resemblance  of  the  lord's 
right  by  escheat  to  the  heir's  by  descent  does  not  hold  through- 
out; and  therefore  the  lord  by  escheat  is  (in  Co.  Litt.  215  b) 
with  accuracy  considered  as  assign  in  law.  He  took  no  possi- 
bility, or  condition,  or  right  of  action,  which  could  not  be 
granted.     He  could  not  efect  to  avoid  voidable  acts,  as  feoff- 


Wheats. 
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BumoBss  ment  of  an  m£Bint  with  livery.  But  every  right  preserved  to 
.-.—  *^®  heirs,  which  could  be  granted,  goes  to  the  lord  by  escheat. 
As  if  tenant  makes  lease  for  Ufe,  *  reserving  rent  to  him  and 
[  *  1 64  ]  his  heirs,  the  rent  will  go  to  the  lord  as  well  as  the  inherit- 
ance. Thruxton  against  Attomey-General^  1  Vem.  340;  the 
benefit  of  a  trust  term  in  an  estate  was  decreed  to  the  King  by 
escheat;  for,  says  the  Court,  the  term  goes  with  the  inherit- 
ance by  express  limitation  of  the  parties.  The  inheritance  is 
escheated  in  the  same  manner,  as  if  it  had  descended  or  been 
granted.  Where  the  former  owner  has  made  no  disposition, 
or  left  no  heirs  by  blood,  it  must  go  somewhere.  'Tis  arbi- 
trary, before  settled;  when  settled,  'tis  as  favourable  as  any 
other  positive  rule.  From  the  original  nature  of  the  tenure, 
the  lord  took  it.  In  personal  estates,  which  are  allodial  by 
law,  the  King  is  last  heir  where  no  kin;  and  the  King  is  as 
well  entitled  to  that,  as  to  any  other  personal  estate.  This 
brings  me  to  the  third  head. 

lU.  Whether,  failing  heirs  of  the  trustee,  the  King  must 
not,  in  this  case,  have  taken  the  estate  in  a  Court  of  equity,  sub- 
ject to  the  trust. 

This  seems,  in  the  present  case,  to  be  a  very  material  con- 
sideration. For,  if  the  Kinc  is  not  to  be  subject  to  the  trust, 
there  is  no  colour  that  he  should  claim  the  trust  by  escheat, 
though  barely  being  in  the  post  seems  no  objection  now.  That 
land  escheated  should  be  subject  to  the  trust,  seems  to  me 
most  consistent  with  the  King's  right;  whether  the  escheat  be 
considered  as  a  reversion  as  it  once  was,  or  a  caducary  posses- 
sion ab  intestato  as  it  now  substantially  is.  Considering  it  as 
a  reversion.  The  King,  as  a  reversioner,  could  not  claim  it  in 
this  case,  but  under  the  deed  of  1718,  as  the  investiture  under 
which  his  tenant  died  seised.  There  is  no  other  way  of  shew- 
ing the  trustee  to  have  been  his  tenant  at  all :  The  possession 
was  with  Mrs.  Harding  to  the  time  of  her  death.  Every  aUen- 
ation  of  a  fee  has  some  investiture.  The  land  descends  in  the 
alienee's  blood,  and  when  that  fails,  the  lord  takes.  But  the 
[  *165  ]  lord  can't  claim  against  his  own  *  grant:  He  is  bound  by  the 
terms  of  the  alienation.  If  Mrs.  Harding  had  made  a  will, 
how  could  the  King  claim  against  the  deed  made  by  the  grantee 
to  empower  her  to  make  a  will  ?  The  King  could  set  up  no 
right  by  escheat  to  defeat  the  execution  of  that  power.  But 
one  case,  in  which  a  possibility  of  reverter  could  remain  after 
a  fee  granted:  And  that  is,  where  lands  are  granted  to  a  cor- 
poration; if  corporation  dissolved,  the  lands  return  to  donor 
or  his  heirs  (e).  The  King  can't  claim  by  escheat  contrary  to 
the  terms  or  conditions,  which  the  tenant  held  under.  Two 
things; — 1.  That  there  is  equity  against  the  King.  2.  That 
the  lord  is  bound  as  much  in  a  Court  of  equity  by  the  equi- 
table terms  of  his  tenant's  investiture,  as  he  is  in  a  Court  of 
law  bv  the  legal  terms. 

Taking  the  estate  as  a  caducary  possession,  the  lord  can 

(<•)  6  Yin.  Abr.  Corpmations  (II  3),  pi.  ♦). 
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only  take  it  ab  iniestaio  absolutely.     So  far  as  the  tenant  has      BuaoEsa 
not  disposed  of  the  estate,  he  can  take,  and  no  farther.     The  "• 

tenant's  power  of  disposing  is  absolute,  without  the  lord's  pri-  >  W"^^^''*  , 
vity,  without  any  determined  form  of  conveyance.  The  trustee 
has  by  his  declaration  of  trust  in  1718  made  a  vaUd  convey- 
ance of  his  trust  in  equity;  and  therefore  a  Court  of  equity 
cannot,  I  apprehend,  suffer  the  land  to  go  as  undisposed  of  by 
the  tenant,  because,  in  the  consideration  of  this  Court,  there  is 
a  valid  disposition  made  by  him.  But  even  at  law  the  escheat 
could  not  be  free  from  the  trust.  The  statute  of  frauds  makes 
a  trust  estate  assets  in  the  hands  of  the  heir  of  cesiuy  que 
trust  {f) ;  consequently,  for  that  purpose  the  estate  descends  to 
the  heir.  In  18  Car.  2,  before  trusts  were  put  on  the  rational 
footing  they  now  are,  the  apprehension  of  the  Judges  was,  that 
the  lord  by  escheat  ought  to  be  subject  to  the  trust:  Lord 
Bridgman  thought  so(^).  In  1702,  Sir  J.  Trevor  upon  the 
same  principle  thought  so,  in  Bales  against  Bngland  (h).  Yet 
Sir  J.  Trevor  certainly  knew  there  could  be  no  escheat  of  an 
use.  If  it  was  not  to  be  subject  to  the  trust,  I  think  the  in- 
convenience woidd  be  very  great;  and  where  we  are  not  tied 
down  by  any  erroneous  opinions,  which  have  prevailed  so  far 
in  practice,  that  property  would  be  shook  by  an  alteration  of 
*  them,  arguments  of  convenience  and  inconvenience  are  always  [  *  166  ] 
to  be  taken  into  consideration.  All  the  great  estates  uf  this 
kingdom  almost  are  now  limited  in  trust.  The  trustees  are 
men  of  business,  probably  concertied  for  the  family,  and  at  a 
little  distance  of  time  their  pedigrees  are  not  to  be  traced. 
And  if  the  surviving  trustee  was  to  die  without  Heir,  'twould 
be  thought  very  hard,  if  that  should  lose  the  estate.  But  I  rest 
upon  this :  It  seems  to  me  a  contradiction  in  terms,  that  he  who 
has  no  claim  but  ab  intestato,  where  the  owner  has  not  dis- 

Sosed  of  his  property,  should  take  contrary  to  and  in  preju- 
ice  of  his  disposition.  The  heir  of  blood  might  as  well  clium 
the  estate  in  contradiction  to  the  equitable  charse.  An  escheat 
is  now  as  much  a  title  under  the  former  owner,  dv  consequence 
of  his  former  seisin,  as  the  heir.  Why  else  shall  the  lord  be 
deemed  the  assignee  or  heir  of  the  tenant?  I  think  the  lord 
may  be  considered  as  much  his  heir,  as  his  heir  by  blood,  and 
is  as  much  liable  to  all  the  dispositions.  Suppose  a  devise  in- 
effectual in  law,  but  good  in  equity;  would  the  estate  escheat 
free  from  the  trust?  Suppose  a  devise  to  a  trustee,  in  trust  to 
pay  debts  and  legacies,  and  trustee  dies  without  heir(t);  are 
all  these  charges  to  be  gone,  and  not  carried  into  execution, 
and  the  estate  to  escheat  free  from  'em?  To  bind  the  lord, 
there  is  no  distinction  between  voluntary  and  meritorious  limit- 
ations. The  lord  by  escheat  must,  in  consequence  of  the  te- 
nant's disposition,  be  a  trustee  for  all  or  none. 

(/)  See  n.  (x)  ante,  159.  BaUey,  Nels.  107,  and  3  Crube  Dig.  tit. 

(g)  In  Geary  v.  Bearcrofi,  Carter,  67 :  xzx,  s.  39,  p.  476 ;    1  Cruise  Dig.  tit,  xi, 

but  it  appears  that  that  report  is  erroneous;  c  ii,  s.  15,  p.  365,  and  n.  (6),  ante,  143. 
5ee    1   Eden,  230,  n.  (a),  2  FonbL  Eq.  (h)  Prec.  Ch.  202. 

170,   n.  (5th  ed.)     See  also   Stevens  v.  (a)  Reepe  v.  A.  G^,  2  Atk.  223. 
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But  objections  have  been  taken  to  subjecting  the  escheat  to 
trusts. 

Objection  1.  From  copyholds  and  the  customs  of  manors. 
There  the  lord  can't  be  subject  to  trusts,  but  takes  the  estate 
on  the  death  of  the  tenant  without  heir.  ♦This  objection 
proceeds  from  not  distinguishing  between  freehold  and  copy- 
hold manors.  In  all  manors,  where  admission  is  necessary  to 
alienation,  the  escheat  is  absolute,  the  lord's  consent  being  still 
necessary.  In  those  copyholds,  the  lord  is  not  bound  by  debts, 
alienation,  or  trusts ;  they  are  all  void  against  him.  But  if  he 
consents  to  a  condition  or  trust  on  the  Court-roll,  then  he  is 
bound  by  it,  for  he  can't  claim  against  his  own  act  (A).  But  in 
freeholds,  the  form  of  his  concurrence  not  being  necessary,  he 
is  always  considered  as  much  bound,  as  if  he  was  a  party  to 
the  deed  of  alienation  which  makes  the  trust;  because  the 
power  which  the  tenant  now  has  by  law,  is  equivalent  to  the 
lord's  consent  to  the  grant,  when  it  was  a  strict  reversion. 

Objection  2.  If  the  trustee  is  not  to  be  considered  as  tenant 
without  regard  to  the  trust,  in  the  case  of  escheat ;  then  the 
lord  can't  be  permitted  to  consider  him  as  tenant,  in  case  of 
heriot  and  relief.  Broum's  Case,  Vem.  (l).  If  the  objection 
is  appUed  to  copyhold  manors,  it  receives  the  same  answer. 
The  roll  shews  the  tenure.  If  applied  to  freeholds  held  of  the 
King  or  mesne  lords,  the  case  of  heriots  and  reliefs  is  of  no 
great  consequence;  but  however  [the  lord]  can't  be  hurt;  for 
a  conveyance  in  trust  would  be  void,  and  fraudulent  ac^ainst  the 
lord,  in  respect  to  them.     The  cestuy  que  trust  is  the  visible 


{k)  Anon,  4  Leon.  88,  ca.  186;  R,  v. 
Haddenhanif  15  East,  463 ;  see  also  Peachey 
V.  Duke  of  Somerset,  I  Stra.  454,  per  Lord 
Macclesfield,  C. ;  S,  C.  Prec.  Ch.  573,  6 
Vin,  Abr.  Copyhold  (D  c.)  pi.  9. 

(0  THn,  Coll.  V.  Browne,  1  Verii.  441. 
It  appears  by  the  prei^mble  to  the  statute 
of  uses,  that  the  lord's  loss  of  wards,  mar- 
riages, relief:t,  heriots,  and  escheats,  are 
enumerated  among  the  many  mischiefs  of 
uses.  Now  many  statutes  had  been  before 
made  at  different  periods  for  remedying 
the  mischiefs  of  uses  in  particular  cases, 
and  by  the  statutes  4  H.  7,  c.  17,  and  19 
H.  7,  c.  15,  the  lord  was  to  have  relief  on 
the  death  of  the  heir  of  cestui  que  use,  if 
the  use  descended  to  him ;  but  no  remedy 
was  provided  for  the  loss  of  escheat:  and 
therefore  as  the  law  stood  at  the  time  of 
the  making  of  the  statute  of  uses,  M  cestui 
que  use  in  fee-simple  had  died  without  heir, 
the  land  would  not  have  escheated,  that 
mischief  not  being  provided  against  by  any 
former  statute,  and  therefore  that  mischief 
(if  it  deserves  that  name)  continues  with 
respect  to  such  uses  and  trusts  as  are  not 
executed  by  the  statute.  For,  with  re- 
spect to  them,  the  law  continues  the  same 
since,  as  it  was  before,  the  statute  of  uses. 
The  above  mentioned  statutes  of  II.  7  are, 
in  Co.  Lit  84  b,  and  91a,  mentioned  to 
be  obsolete ;  and  they  would  have  been  so. 


had  the  statute  of  uses  annihilated  all  uses 
and  trusts.  But  by  subsequent  construc- 
tion of  it,  since  Lord  Coke's  time,  it  has 
been  settled,  that  where  in  a  feofiment  or 
other  conveyance  there  is  a  limitation  of  a 
use  to  the  feoffee  or  grantee,  and  afterwards 
in  the  same  deed  another  limitation  of  a 
use  of  the  same  lands  to  another  person; 
there  the  second  use  will  not  be  executed 
by  the  statute.  Quare  therefore,  why  the 
above  mentioned  statute  of  Hen.  7  should 
not  still  be  considered  as  operating  on  such 
second  uses  ?  Yet  those  statutes  seem  to 
have  been  considered  in  the  light  they  were 
viewed  by  Lord  Coke  ever  since  the  stat 
of  uses,  for  in  Trin.  Coll.  v.  Browne,  no 
notice  is  taken  of  the  stat.  19  II.  7,  c.  15, 
though  the  lord's  loss  of  heriots  is  specially 
provided  against  as  well  as  the  loss  of  re- 
liefs. It  is  true  this  statute  in  terras  extends 
only  to  lands  holdcn  in  socage  (as  the  4 
H.  7  did  to  those  holdcn  by  knights*  ser- 
vice), and  in  the  case  in  Vernon  the  lands 
were  holdcn  of  the  College,  as  of  their  re- 
version :  but  it  docs  not  appear  to  have 
been  determined  on  that  distinction :  and 
it  is  cited  here  as  an  authority,  without 
taking  notice  of  any  such  distinction  :  and 
I  do  not  recollect  any  argument  fromcitha 
of  those  statutes,  or  so  much  as  any  notice 
of  either,  since  the  statute  of  uses.  Sec 
also  Co.  Lit.  76  b. — MS,  Serj,  Hill. 
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possessor.     And  I  should  think  in  the  present  case,  if  a  heriot       Burgess 
was  due  from  the  tenant,  the  deed  of  1718  is  void  against  the  ^ 

lord,  in  respect  of  heriots  and  reliefs.     See  how  it  stands.  » 
Mrs.  Harding  kept  possession  till  her  death.     The  lord  could 
not  know  of  this  secret  deed  made  by  her  in  trust  for  herself; 
or  where  the  deed  was.     And  she  would  be  considered  as  his  ^ 

tenant.  But  suppose  he  knew  it,  and  chose  to  consider  the 
trustee  as  his  tenant  at  law :  I  think  he  may  do  it  in  all  cases, 
where  the  trustee  is  party  to  the  conveyance,  and  has  accepted 
the  estate;  and  then  no  colour  for  Court  of  equity  to  interpose. 
The  trustee  can't  object,  because  by  his  own  agreement  he 
has  made  himself  liable  to  the  burdens  annexed  to  the  estate; 
and  he  can't  be  prejudiced,  as  the  estate  is  a  pledge  in  his 
hands  to  reimburse  him.  And  where  *trustpe  is  the  visible  *  [  *  168  ] 
tenant,  the  lord  can  only  consider  him  as  tenant.  The  mort- 
gagee in  fee  would  be  tenant  to  the  lord  in  respect  of  his 
heriots  and  reliefs,  and  he  could  not  come  on  the  mortgagor 
for  'em,  while  the  estate  remained  unredeemed.  But  where  an 
escheat  happens,  it  does  not  follow  but  that  the  Court  may  in- 
terpose to  substantiate  the  agreement  of  the  parties,  though 
they  do  not  when  there  is  no  agreement. 

ObfecL  «S.  'Twas  said,  a  mesne  lord,  by  death  of  mortgagee 
without  heirs,  can  take  the  escheat  in  preference  to  the  per- 
sonal representatives,  who  are  entitled  to  the  money,  and  in 
opposition^to  the  mortgagor,  who  b  entitled  to  the  redemp- 
tion. Thji  would  be  glaring  injustice.  Pawletfs  Case  {m) 
seems  settled  on  a  true  foundation,  and  this  precise  objection 
was  in  terms  over-ruled.  Lord  Hsde  says,  the  tenure  is  extin- 
guished, but  it  is  over-ruled.  Another  answer  occurs,  that 
the  lord  may  continue  the  tenure  by  accepting  the  cestuy  que 
trust  as  tenant.  If  the  lord  admits  his  title,  there  will  be  no 
escheat.  The  King  and  the  lord  together  may  revive  the  te- 
nure. Another  answer  that  occurs  is,  that  if  the  tenure  was' 
destroyed,  any  benefit  arising  from  it  to  the  lord  might  be  se- 
cured by  a  decree  to  hold  and  enjoy.  The  last  answer  is, 
that  if  it  should  extinguish  the  tenure,  the  law  never  thought 
that  sufficient  to  abridge  the  tenant's  absolute  right  of  aliena- 
tion. So  in  the  case  of  a  grant  in  mortmain.  It  is  said,  that 
the  King  must  take  it  free  from  the  trust,  because  the  King 
can't  re-convey  it;  but  this  would  hold  equally  in  the  case  of 
mortgages,  and  the  purpose  misht  be  answered  another  way, — 
there  might  be  a  decree  to  hold  and  enjoy.  If  it  was  so,  'tis 
strange  to  say  that  therefore  he  shall  lose  the  whole  estate,  and 
have  no  relief  at  alii 

rV.  If  what  I've  said  be  right,  little  is  left  for  me  to  say  upon 
this  head.  If  lord  takes  an  escheat  as  heir  or  assignee  in  law, 
then  the  King  is  within  the  express  declaration  of  trust,  which  is 
to  Elizabeth  Harding,  her  heirs  and  assigns.^If  [the]  King  would 
take  it  subject  to  trusts,  he  must  of  course  be  *entitled  to  an  [  ♦169  ] 
equitable  estate  by  escheat.     He  can  be  subject  to  the  trust  on 

(ib)  AHte^  p.  144. 
VOL.  I.  K 
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BO  oliier  moftid,  Iftum  that  eoflw  jpw  Ittifl  (i^  oinMrii 

die  coasideratioii  of  a  Court  of  eouity)  dymg  jAM^heir,  Ihe 
eadheM  k  to  arisen  forelse,  'twould  be  a  fee  Ou  a  fee.  It  vodd; 
be  to  e«flMy  4p9  Iftifl  and  hu  heirs,  and  for  want  of  awA  hn^ 
to  Ale  tnultee  and  his  heirsj  which  is  Toid  in  kvw,  becanaeef 
the  herd's  escheat  If  the  trust  he  the  hmd,  Mrs.  Haxdiiv  fioi 
sduBed  of  th6  old  use  of  thatland.  The  Kim^s  right  by  e 
standi  on  the  same  around,  as  ererjr  other  fegal  rigjit;  it 
Mt  of  the  seianw  And  Lovd  Biuxm  says,  they  who  <soiiie  m  hv 
justice  and  ixmsideration  of  hw,  are  of  an  olhm  nioat  fiimii^^ 
On  that  prindple  stainds  the  forfeiture  by  escheat,  the  ten  ' 
by  eurtesy>  and  in  dower.  S7  Hen.  8  expressly  letitea 
grievance,  and  a  wise  plan  in  equity  is  eirtaUiwed  by 
sidering  die  trust  as  the  lands,  to  avoiA  erary  inoonmneBBS 
tiliat  arose  from  ap  use. 

As  to  Sir  OeargeSandyiCaaein),  it  has  mat  wiei^;  bell 
ism*t  agree,  when  a  trust  descended  to  the  nm»  tliat  die  U 
should  take  die  land  free  from  the  specialty  debts  of  Ae  ifr 
oestor ;  diere  the  trustees,  the  hrirs  or  blood  to  llie  fcioe,  sal 
Sir  R.  Freeman,  were  all. in  die  same  interest  IF  IlieyW 
'  been  adverse,  perhaps  it  might  have  been  argued,  that  it  fusufci 
to  Lady  Sandys,  die  daughter  and  bar  of  Sir  Ralph.  He 
trustee  could  take  nodiing  to  himself  against  die  fonner  ewiril^ 
and  his  heirs.  The  circumstances  of  diat  case  wttte  eonfi^ 
donate.  If  die  King  had  restored  die  estate  to  Ae  ioai^ 
and  die  trustee  had  insisted  on  keeping  it,  'twould  hkrt  undc^ 
gone  a  different  examination  from  what  it  did. 

The  principal  reason  is,  that  escheat  is  for  want  of  a  tenant 
A  trust  is  like  a  rent-charge :  when  it  fails,  it  extinguishes  m 
the  estate,  for  the  benefit  of  the  owner.  [That]  there  can  be  na 
escheat  of  an  use  (the  second  reason)  seems  incorrect;  tte 
escheat  is  for  want  of  a  tenant ;  the  lord  being  assignee  here 
is  a  tenant  at  law.  It  does  not  prove  but. that  there  maybe 
an  estate  in  the  trustee. 
[  •  170  ]  ♦It  is  said,  the  escheat  is  in  lieu  of  services.  True,  but  it  doo 
not  conclude  but  the  tenant  may  be  a  trustee.  There  is  s 
declaration,  that  trust  does  not  extinguish  for  the  benefit  of 
the  trustee,  but  of  the  true  owner;  which  is  clearly  settled. 
The  reasoning,  with  regard  to  those  who  claim  in  thejpoi^^ 
does  not  conclude  one  way  or  other ;  but,  in  fact,  the  tne 
foundation  of  trusts  was  not  then  laid.  Lord  Hale  himself  bad 
held,  a  trust  descended  to  the  heir  was  not  liable  to  debts;  he 
went  on  a  principle  that  failed,  and  whateyer  is  built  upon  % 
fSsdls  with  it. 

It  is  a  matter  of  importance,  to  settle  on  what  principles  die 

E resent  determination  is  made;  because  many  consequences mif 
ereafter  be  drawn  from  it.  If  mortgagee  in  fee  dies  withont 
heir,  'tis  now  settled  the  estate  escheats,  subject  to  die  mofl- 
ga^e,  and  the  money  must  be  paid  to  the  personal  represen- 
tative.     But  suppose  mortgagor  dies  sans  heir,  shall  the  moit- 

(»)  Ante,  p.  140. 
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gagee  hold  the  land  absolutely  {oh  if  he  demands  the  money  of 
the  personal  representative,  shall  he  have  the  money  and  the 
lands  too?  If  not,  to  whom  shall  he  convey  it?  If  to  the 
King,  then  a  right  of  escheat  followed  in  equity  by  analogy. 
I  don't  say  on  any  ground  established,  what  the  determination 
must  be  in  that  case.  It  must  be  upon  reasoning,  not  upon 
principles  yet  settled*  Whether  it  may  not  be  reasonable  under 
particular  circumstances,  can't  be  questioned.  This  Court  does 
not  act  arbitrarily,  but  by  a  system  of  equity,  which  is  as  much 
the  law,  as  that  on  the  other  side  of  the  Hall. 

In  case  of  felony,  shall  trustee  hold  against  the  felon,  if 
pardoned,  or  against  the  heir  of  the  ancestor  executed,  although 
the  King  would  restore  it?  (p).  I  can't  answer  it  upon  principles : 
I  can  find  no  clear  and  certain  rule  to  go  by ;  and  yet  I  think 
equity  should  follow  the  law  throughout.  Vet  I  am  satisfied 
it  must  shock  common  sense,  that,  the  heirs  of  an  attorney  or 
the  trustee  should  take  the  estate  from  the  family  of  the  owner, 
the  King,  and  every  body  else.  The  least  analogy  to  any  legal 
right  ought  to  be  preferred  to  the  trustee,  who  is  the  mere 
form  and  instrument  of  conveyance.  *  Thruxion  against  Attor-  [  •  1 7 1  ] 
nejf'General  (q)  shews  a  right  by  escheat  is  a  ground  to  come 
into  equity  against  a  trustee,  to  pray  conveyance.  Palmer 
against  Attame ff -General  hetore  Lord  Nottingham;  after  stat- 
ing the  case,  he  concludes — '*  Note,  if  a  forfeited  mortgage  in 
fee  escheat  to  the  King,  yet  mortgagor's  equity  of  redemption 
is  not  lost,  though  the  King  comes  in  the  post.  If  then  there  be 
equity  against  the  King's  escheat,  why  should  [there]  not  be  equi- 

5r  for  it?" — ^And  so  he  orders  a  case  to  be  made  and  argued,  and 
ecreed,  that  there  was  an  equity  for  the  King's  escheat.  The 
exclusion  of  the  trustee  firom  all  benefit  was  surely  in  the  con- 
templation of  the  parties.  To  determine  otherwise  would  be 
to  contradict  the  intent  of  the  deed  of  1718.  The  death  of 
eestuy  mie  trust  sans  heir  was  not  at  all  thought  of.  They  have 
declared  the  trusts,  and  that  there  should  be  no  other :  What^ 
ever  results  necessarily  firom  die  agreement,  was  the  intent  of 
it.  The  holding  to  other  purpose  than  on  the  trusts,  could 
never  be  intended;  he  b  to  bold  to  no  other  purpose. 

It  has  been  said,  the  declaration  and  agreement  can't  extend 
to  the  lord,  for  that  the  trustee  holds  it  subject  only  to  the 
trust  created  by  or  arising  from  the  deed:  And  if  so,  here  the 
lord  takes  an  interest,  which  could  [not]  (r)  have  been  even 
given  by  express  limitation;  for  'tis  said  that  the  trust  could 
not  be  limited  to  the  lord  on  failure  of  heirs  to  Mrs.  Harding, 
because  it  would  be  a  fee  on  a  fee,  and  therefore  void;  Vauffh. 
S70(«).  But  I  apprehend,  that  the  Umitation  of  a  trust  to  me 
lord,  failing  heirs  of  Mrs.  Harding,  would  have  been  good,  be- 

• 

(o)  See  anUt  p.  149,  m^foat,  p.  184 —  (r)  The  word  no/  is  in  1  Eden,  237, 

•lao  Corentry's  Pow.  on  Mortgages,  253,  and  in  Serjeant  Hill's  MS. ;  and  the  sense 

a.  (5th  ed.)  requires  it. 

(p)  A  power  to  do  whieh  is  reserved  to  {»)  Gardner    y.  SheleUm  :    see    Bail. 

the  Crown  by  1  Ann.  st  1,  c.  7,  s.  8.  Feame,  C.  R.  372,  and  Doe  v.  Holnut 

{q)  1  Vem.  340.  post,  777. 
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BoMiM      caUBe  such  a  Imitation  would  have  been  good  in  law,  and  ir. 
^  itapfied  in  the  jconreraioe  of  ereiy  legal  m. 

iTpon  the  wbole,  I  think:  Ae  King  la  entitled  to  sdecner 
But  if  I  am  wrong  in  the  prinm>les  I  go  upon,  or  (aa  ia  poHkb) 
in  the  application  of  them— jf  tiie  deed  of  1718  has  ooofeyeo 
anew  fee,  and  chanmd  tfie  Une  of  heirs,  uponiAich  tihe  tmimii 


I  *  17S  ]  was  to  arise  in  this  Court  as  well  as  at  law;  then,  .*aa  belWai: 
the  lieiretf/MvltfMaAmid  and  the  trustee,  I  tidndk  die  iMsr^ii: 
entililed  to  a  preference  and  a  decree. 

Before  27  Hen.  8,  if  a  man  conveyed  to  use  of  lumadf  sal/ 

his  heirs,  tihe  Chancery  thought,  that  no  change  of  tha' 

was  intended  by  such  conveyance.  And  they  diiAsreed  the 

to  go  as  die  old  use  would.    The  Court  never*^decreed  a)_ 

estates  in  Aepoii.    The  trust  should  ensue  the  natme  oT  As 

use  executed.    But  if  settled,  that  the  lord  shall  not  be  oiit 

tied  by  escheat,  as  if  the  old  estate  contmued,  and  Iheamwrn- 

question  arises  betweoi  tiie  heirs  of  tiie  old  purdhase'aad  As 

trustee:  EUsabetii  Harding  was  sosed  ex poiie piatermdi  mk 

whetber  she  has  acquired  a  new  fee,  can  only  be  duiputed  bf 

the  lord  of  the  fee.    Co.  Litt  12.    The  feofee  on't  ] 

the  rent  or  condition  to  the  paternal  line  (Q.    SumMMe 

covenanted  to  convey  to  Mrs.  Harding  or  her  bena;*  herttdi 

say  tiiat  it  is  restrained  to  her  heirs  ev  parte  paimrmdm  -If  k 

had  reconveyed  to  heir  in  thb  case,  it  would  have  deacendeitii 

Ibe  heirs  of  purchase,  and  consequently,  in  the  event  tibtbi 

happened,  to  the  maternal  heir.     And  there's  no  instaue 

where  a  trustee  can,  by  delaying  a  conveyance,  create  a  boieft 

to  himself,  though  he  is  never  called  upon  so  to  do.     Wtm 

the  blood  of  the  grantee  fails,  the  lord  is  entitled.     In  iuBtioe 

to  the  maternal  heir  entitled  under  the  old  investiture,  it  ms* 

before  stat.  H.  8,   and  is  now  presumed  in  equity,  that  Ae 

owner  meant  no  alteration  of  the  old  seisin  by  tne  <x>nveyanDe 

in  trusty  which  left  the  estate  and  ownership  as  it  was.    So  dat 

the  conveyance  leaves  the  estate  just  as  it  was.     I  think  dK 

reason  should  not  be  confined  to  the  heirs  under  the  old  is- 

vestiture,  but  should  be  extended  to  the  lord.     But  if  the  kxd 

is  out  of  the  case,  there  seems  no  reason  to  confine  it  to  tbe 

paternal  line.    As  between  the  heir  and  the  trustee,  as  b^ 

tween  Mrs.  Harding  and  her  trustee,  the  deed  of  1718  is  ai 

original  act,  and  the  trustee's  title  is  wholly  derived  under  ddi 

deed.    And  every  reciprocal  engagement  on  his  part  to  Bfn> 

Harding  and  her  heirs,  b  confined  to  that  deed.     Both  finei 

[    *  17S    ]  are  of  her  blood,  and  within  the  term  heirs  in  the  *  affreemeaki 

and  within  the  express  terms  of  his  undertaking,  and  not  onl^ 
by  necessary  imphcation.  But  the  trustee  is  intended  to  tike 
no  benefit  lumseif,  from  the  natural  affection  which  Mrs.  Halt- 
ing may  be  supposed  to  have  for  all  the  heirs  of  her  blood. 
There  is  no  case,  that  the  feoffee  shall  exclude  the  heiis  hj 
purchase,  for  his  own  benefit.  No  saying  in  the  books  befcie 
or  since  ^  H.  8,  to  this  purpose;  and  in  my  apprehensioii,  H 

(0  See  an/e,  p.  128,  and  pott,  p.  184. 
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is  as  much  against  conscience  as  law,   upon  the  reciprocal      Burgis^ 
agreement.     To  estabUsh  a  trust  for  his  own  benefit  and  to  re-  •• 

strain  his  engagements  made  to  Elizabeth  Harding  and  her  » 
heirs  to  the  paternal  line,  seems  unreasonable. 

With  regard  to  the  preliminary  points,  they  are  so  clear,  I 
shall  say  nothing  upon  them. 

I  am  sorry  to  have  taken  up  so  much  time.  I  thought  it  ne- 
cessary to  do  it,  as  I  differ  from  so  great  authority. 

Lord  Keeper. — There  is  one  objection,  and  two  claims, 
upon  which  I  am  now  to  give  my  opinion.  I  agree  with  the 
Lord  Chief  Justice  and  his  Honour,  as  to  the  objection. 

As  to  the  other  points,  I  think  myself  very  much  obliged  to 
Lord  Chief  Justice  and  his  Honour,  and  return  them  my  manks 
for  their  learned  assistance,  and  their  free  and  unreserved  com- 
munication of  their  sentiments  to  me,  during  aU  the  time  that 
this  matter  has  been  under  consideration. 

I.  First,  I  shall  take  notice  of  the  claim  of  the  Crown,  be- 
cause several  of  the  arguments  I  shall  make  use  of  on  that,  will 
tend  to  support  the  opinion  I  shall  give  on  the  other  claims. 
The  question  on  the  mformation  is,  whether  the  cestutf  que 
trust  dying  without  heirs,  the  trust  is  escheated  to  the  Crown, 
so  that  the  lands  may  be  recovered  in  a  Court  of  equity  by  the 
Crown,  or  whether  the  trustee  shall  hold  them  for  hb  own  be- 
nefit. (States  the  case).  *On  11  January,  1718,  Mrs.  Hard-  [  ♦174  ] 
ing  conveys  to  trustees  (of  whom  Sir  F.  Page  was  the  survivor) 
the  lands  in  question,  in  trust  for  Mrs.  Harding,  her  heirs  and 
assigns,  to  the  intent  that  she  should  appoint  such  estates 
thereout,  and  to  such  [persons],  as  she  should  think  proper. 
Mrs.  Harding  dies  without  malung  any  appointment,  and  with- 
out heirs  ex  parte  patemd.  The  information  charges,  that  the 
trustee  took  no  benefit,  but  only  for  Elizabeth  lurding,  aiid 
to  be  subject  to  her  appointment;  and  that  she  being  dead 
sans  heirs  on  the  father  s  side,  and  having  made  no  disposition 
of  the  estate,  that  Sir  F.  Page  could  take  no  estate  for  his 
own  benefit  by  the  deed  or  the  fine,  but  takes  it  for  the  bene- ' 
fit  of  his  Majesty,  who  stands  in  the  place  of  the  heir,  and 
that  the  premisses  are  escheated  to  his  Majesty.  The  ques- 
tion therefore  is  entirely  a  question  of  tenure,  and  not  of  for- 
feiture. 

I  shall  consider,  first.  The  right  of  lords  to  escheat  at  law.. 
Secondly,  Whether  they  have  received  a  different  modification 
in  a  Court  of  equity.  Thirdly,  The  arguments  used  in  sup- 
port of  the  information;  and  firom  the  whole  draw  this  [con- 
clusion, that  the  Crown  has  in  this  case  no  equity. 

1.  I  shall  consider  the  law  of  escheat,  as  settled  by  the  mu- 
nicipal writers  in  the  law,  and  reporters:  and  shaU  not  regard 
what  the  law  was  in  other  countries;  as  they  seem  founded 
and  calcidated  for  empire  and  vassalage,  to  which  I  hope  in 
this  country  we  shall  never  be  subject.  I  will  just  give  a  spe- 
cimen of  the  feodal  law.  Craig,  504.  Causes  Amissionis  Feudi  : 
These  causes  are,  incestuous  marriages,  parricide,  fratricide, 
friendship  contracted  with  the  lord's  enemies,  revealing  the 
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lord's  secrets,  if  they  affect  his  life  or  reputation,  outlawry  not 
reversed,  and  all  other  causes  in  the  discretionof  the  fir«rtor.— 
I  cite  this,  to  relieve  me  from  the  doctrine  of  the  feudist!. 
"^  The  legal  right  of  escheat  with  us  arises  from  the  htw  of 
infeoffinent  to  the  tenant  and  his  heirs,  and  then  it  returned 
[    ♦  175    ]  *to  the  lord,  if  the  tenant  died  without  heirs.     The  extemioa 

of  the  feoffment  from  the  person  of  the  tenant  to  the  heirs 
special  of  his  body,  and  then  to  his  heirs  and  assigns,  is  aoca- 
.  rately  traced  in  a  treatise  of  tenures  by  a  learned  hand(r);-- 
this  reduces  the  condition  of  the  reversion  to  this  sinc^le  evcait, 
viz,  Ob  defectum  tenentis  de  jure.  F.  N.  B.  337 ;  A  writ  of 
escheat  lies  where  tenant  in  fee  of  any  lands  or  tenements  holds 
them  of  another,  and  the  tenant  dies  seised  {u)  without  hein 
general  or  special,  the  lord  shall  have  the  land :  because  he 
shall  have  it  in  lieu  of  his  services.  The  books  are  unifbim, 
that  in  the  case  only  of  tenant's  dying  without  heir,  the  escheat 
took  place.  As  long  as  tenant  or  his  heir,  or,  by  his  implied 
assent,  another  continued  in  possession  by  title,  that  prevented 
escheat.  The  law  had  no  regard  to  the  tenant's  right  to  the 
land,  but  in  right  of  his  seisin.  All  these  instances  siiew,  that 
where  there  was  a  tenant  actually  seised,  though  he  had  no 
right  to  the  tenements,  and  though  the  person  who  had  the 
right  died  without  heirs,  yet  the  escheat  was  prevented.  For 
if  the  lord  has  a  tenant  to  perform  the  services,  the  land  can* 
not  revert  in  demesne.  Roll.  Abr.  816.  Whittingham's  Case  {m), 
7  Hen.  4,  Heir  of  Disseisor.  1  Inst.  268  b,  Feoffee  of  Dis- 
seisor. Upon  these  cases  I  would  observe,  that  the  lord's  con- 
sent had  nothing  to  do  with  establishing  the  right  of  the 
tenant's  being  duly  seised,  because  in  every  one  of  these  cases 
they  all  come  in  without  the  lord's  consent;  unless  it  maybe 
said,  that  the  lord  is  a  virtual  assenter,  as  well  to  the  disseisins 
as  the  legal  conveyances.  And  then,  if  that  be  so,  it  would 
operate  to  the  establishing  the  right  of  the  trustee  here,  who 
would  say  he  is  entitled  under  a  conveyance  in  law,  by  the  very 
consent  of  the  lord ;  which  is  a  stronger  case  than  a  disseisin. 
From  these  cases  and  authorities  it  must  be  allowed  to  be 
settled,  that  the  law  did  not  regard  the  tenant's  want  of  title, 
as  giving  the  lord  right  to  escheat. 

*  2.  The  next  consideration  is,  whether  a  Court  of  equity  can 
consider  it  in  a  different  light.  Now  when  the  tenant  did  not 
die  seised,  and  a  proper  legal  tenant  by  title  continued,  and 
consequently,  the  lord's  seignory  and  services  continued;  can 
this  Court  say  to  the  lord,  Your  seignory  is  extinguished,  and 


[    *176    ] 


(v)  Sir  M.Wright. 

(tt)  "  The  words  of  F.  N.  B.  aie  so  :  but 
vid,  F.  N.  B.  338  (C),  in  these  words  :— 
"And  if  the  tenant  be  disseised,  and  after- 
wards dieth  without  heir,  &c.,  it  scemeth 
the  lord  shall  have  a  writ  of  escheat,  be- 
cause his  tenant  died  in  the  homage." 
Coniray  32  H.  6,  27  a,  pL  16,  and  so  cited 
in  Com.  Dig.  Escheat  (B  2.) ;  and  tlie 
distinction  there  is,  that  if  the  tenant  be 


disseised,  tlie  lord  may  enter,  but  not  hive 
a  writ  of  escheat:  but  if  the  disseisor  had 
died  seised,  the  lord  could  neither  entes. 
nor  have  a  writ  of  escheat,  ib, :  acd  it 
seems,  by  the  reasoning  of  the  Court, 
32  H.  6,  27  a,  that  the  lord  can  in  m 
case  have  a  writ  of  escheat,  except  where 
his  entry  was  lawful;  ibid,*' — MS,  Serj. 
Hill. 

(«;)  8  Rep.  42  b. 
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to  the  tenant,  Your  tenancy  is  so  too,  though  l^oth  are  legal      Burgui 
rights  now  subsisting  at  law?    In  consideration  of  uses  with  ** 

regard  to  escheats,  equity  has  proceeded  on  the  same  principle  ^^ 
as  the  law,  where  there  was  a  tenant  of  the  land  that  performed 
the  services.  And  I  don't  find  this  Court  had  any  regard  to 
the  metmm  jus  of  the  tenant.  Now  the  reason  why  there  was 
no  escheat  on  the  death  of  cestuy  que  use  in  equity  seems  to 
be  this,  (and  it  is  a  reason  equally  appUcable  to  uses  and 
trusts),  that  the  Court  had  nothing  to  issue  a  subpcsna  upon, 
no  equity,  nothing  to  decree  upon;  and  every  person  must 
bring  an  equity  with  him  for  the  Court  to  found  its  jurisdiction 
upon.  It  seems  to  me  he  could  have  no  equity  in  the  case  of 
an  use,  or  as  owner  of  a  trust,  for  this  plain  reason:  an  use 
before  the  statute  could  not  be  extended  farther  than  the  in- 
terest in  the  estate  which  the  creator  of  the  use  could  have 
enjoyed:  as  if  the  creator  of  the  use  had  a  fee-simple  in  the 
land,  he  could  take  back  no  more  interest  in  the  use,  either 
declared  or  resulting,  than  he  had  in  the  land:  if  he  makes  a 
feofiment,  and  declares  no  uses,  it  results  to  him  in  fee,  which 
is  to  him,  his  heirs  and  assigns.  The  consequence  is,  that  the 
moment  he  dies  without  heirs  or  assigns,  there  was  no  use  re- 
maining. How  then  can  you  come  here  for  a  subpoena  (whe- 
ther he  took  back'  the  same  or  a  different  use)  to  execute  an 
use  or  trust  which  was  absolutely  extinct?  That  seems  to  me 
the  plain  and  substantial  reason,  why  in  this  case  (whether  you 
call  it  an  use  or  a  trust)  there  was  no  basis  on  which  to  found 
a  subpoena.  Lord  Chief  Justice's  system  is  very  great  and 
noble,  and  very  equitably  intentioned.  Such  a  system  as  I 
should  readily  lay  hold  of  upon  every  occasion,  if  I  thought  I 
could  do  it  consistently  with  the  rules  of  law. 

♦What  scintilla  of  equity  is  given  to  the  lord?  Lord  Chief  [  ♦177  ] 
Justice  supposes,  that  by  feofitment  to  two  trustees  for  Mrs. 
Harding,  her  heirs  and  assigns,  and  for  no  other  use,  the  lord  is 
included  in  '^  her  heirs  and  assigns."  That  expression  cannot 
do  so.  I  think  the  conveyance  would  have  been  the  same,  if 
assigns  had  been  left  out.  Then  it  is  said,  the  express  decla- 
ration is  to  her  heirs  and  assigns,  and  that  there  is  an  impUed 
trust  on  this;  for  as  the  trustees  are  to  take  to  no  other  use. 
and  the  express  trust  is  served;  therefore  a  trust  in  fee  results 
to  the  lord,  upon  the  extinguishment  of  heirs  ex  parte  pate^'nd*, 
To  that  condusion  I  have  two  objections:  1.  I  think  such  a 
trust  would,  if  declared,  be  entirely  void;  (and  whether  de- 
clared by  way  of  trust  or  use,  it  is  the  same  thing),  for  when 
you  have  limited  an  estate  to  a  man  in  fee,  or  declared  the 
trust  to  him  in  fee,  you  have  no  more  to  dispose  of  in  either 
case,  and  cannot  limit  one  fee  on  another.  It  is  said,  in  answer 
to  this,  that  she  could  not  have  limited  it  to  Sir  F.  Page  and 
his  heirs  in  default  of  her  own  heirs,  but  that  a  perscm  may 
limit  any  thing  according  to  the  course  of  law,  and  there's  a 
reverter  to  a  person  in  fee  in  the  course  of  law,  therefore  you 
may  limit  it  so.  But  it  reverts  by  operation  of  law  on  extin- 
guishment of  an  estate,  that  was  a  fee-sufnple  incapable  of  any 
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BoMw  fiurAer  limitetion.  The  donor  could  not  have  HmiteJ  it  lou 
2.  With  regard  to  the  resulting  trust  thece  |i  this  ofajeetioBy 
#  which  seems  to  me  unanswerabk.  What  is  the  estate  conwyBi 
to  the  trustees?  It  is  Mrs.  Harding's  estate.  Herhumnd 
uddieare  parties  to  the  deed  and  fine.  They  pass  all  As 
estate  that  goes  to  the  trustees.  Can  any  thing  ranilt  hj  vsf 
of  trust  or  use,  to  a  person  m>t  privy  to  the  estate  lliatp 
by  the  deed?  Where  you  have  paned  die  estate  without 
iiderationi  there  in  modem  language  an  use  resnlta,  or  a  trait 
tesuks;  because  it  is  unequitable  uiataman  sheuld  hatasa 
interest  in  the  estate,  when  he  has  paid  no  considentioiifiBrit 
But  where  a  person  is  not  party  to  a  deed  nor  pnvy  fade 
estate,  I  don't  see  how  any  thiqg  can  residt  ibr  11I9  bensflt 

[    *  178    ]  That  Jdiis  was  tli^  ^notion  in  respect  to  an  use»  appean  htm 

audibrities.  The  law  was,  that  the  lord  could  not  have  As 
escheat  of  an  use.  So  is  5  Ed.  4,  for  I  take  that  to  be  the  m^ 
port  of  a  case;  tiben  it  has  all  die  authority  the  Yeav-boob 
carry  with  them.  And  this  has  been  adopted  by  all  the  wiitas 
sfaice.  Bacon,  79,  does  not  question  the  audiority  of  Aia  esse. 
He  gtfes  a  r^ison  of  his  own,  which  he  substitu&a  aa  a  bettv 
than  that  in  the  books,  that  there  is  a  tenant  in  fay  tide,  which 
is  a  stronff  reason  in  law;  but  it  does  not  mentioii  thatasa 
reason  wim  regard  to  the  $ubp(Bna.r-lt  is  not  aoondnaife  lei- 
son,  that  the  lord  shall  not  haiVe  iubpcena,  becanae  Aenisa 
person  in  possession.  He  should  have  it  for  that  rcaooB»  if  dial 
person  is  uable  to  him  in  equity.  Therefore  he  gives  a  better 
reason,  because,  says  he,  it  never  was  his  intent  to  advance  the 
lord,  but  his  own  blood.  Therefore  that^is  the  reason;  itwouU 
not  be  within  the  intention  of  that  trust,  that  any  besides  the 
blood  of  the  coven^tor  should  take.  Nobody  can  imagine 
the  tenant  intended  to  provide  a  trust  to  answer  the  lord's 
escheat.  Mrs.  Harding  never  thought  of  escheat  I  suppose;— 
but  had  it  been  suggested  to  her,  "If  you  die  without  heirs  that 
"  can  possibly  take  your  estate;  would  you  rather  have  your 
"  inendy  you  have  chosen  to  make  your  trustee,  take  it,  or  that 
"  it  should  go  to  the  King?*'  She  must  have  been  a  subject  of 
more  zeal,  than  I  can  suggest,  if  she  had  said  she  would  give  it 
to  the  King. 

As  I  am  now  stating  the  law  and  equity  of  escheats  with  re- 
gard to  uses  and  trusts,  I  will  here  take  notice  of  an  objection 
that  seems  equally  to  affect  the  opinions  of  lawyers,  with  regard 
to  the  doctrine  of  uses  and  trusts;  and  that  is  the  ^ilAtnma 
which  was  ur^ed  at  the  bar,  as  the  basis  of  the  equity  in  tbe 
present  case,  uiough  I  don't  think  it  a  necessary  dilenuna:  Wt. 
That  the  lord  must  have  the  estate  by  escheat,  either  on  die 
death  of  cestui/  que  trust  without  heirs,  er  of  the  trustee  with- 
out heirs  discharged  of  the  trust ;  but  if  he  can't  have  it  while 
the  trustee  lives,  while  there  is  a  tenant,  it  would  be  monstrous, 
that  the  cestuv  que  trust  should  be  prejudiced  by  putting 
the  estate  in  the  trustee's  hands  for  the  benefit  of  the  family- 

[    *  179    ]  *One  part  of  this  is  a  dangerous  conclusion,  the  other  is  not 

My  answer  is,  that  if  the  Taw  be  so  that  the.  lord  shall  in  that 
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case  take  it  discharged  of  the  trust,  I  must  suppose  it  no  in-       Burobsb 
jury  or  absurdity  at  all.     Volenti  nonjit  injuria.    The  creator  ^' 

of  the  trust  determines  to  take  the  convenience  of  the  trust  "'^^^'  ^ 
with  its  inconvenience.  It  is  most  certain,  every  man  who 
creates  a  trust  puts  his  estate  in  the  power  of  his  trustee. 
If  the  trustee  sells  it  for  a  valuable  consideration  without  no- 
tice, no  Court  can  relieve  the  owner  from  this  misfortune ;  it 
is  the  result  of  his  own  act;  and  yet  that  is  as  shocking  a 
perfidy  in  the  trustee  as  can  be ;  but  the  Court  cannot  inter- 
pose, as  it  would  affect  the  rights  of  others,  of  third  persons. 
But  I  don't  know  it  has  been  determined  that  it  shall  escheat, 
discharged  of  the  trusts.  I  shall  give  no  positive  opinion  upon 
it.  So  far  I  may  say,  that  unless  a  trust  can  be  distinguished 
from  an  use,  the  most  learned  judges  say,  the  right  comes  as 
a  reversion,  failing  heirs,  and  that  the  time  of  escheating  is, 
when  there  is  a  want  of  a  tenant,  the  right  of  the  lord  being 
paramount.  The  trust  cannot  be  affected  by  it.  1  Co.  Chud- 
leigKs  Case  {x) ;  the  lord  comes  in  the  post  and  not  in  the 

i'ier  {y).  Popham,  S,  C.  (js),  says,  that  b  the  reason  why  the 
aw  is  so,  and  I  don't  doubt  the  law.  But  there  is  no  occasion 
to  give  a  precise  opinion  upon  it  till  necessary.  But  I  don't 
think  this  is  at  all  a  necessary  dilemma:  the  lord  may  not  be 
entitled  on  death  of  cestuy  que  trust  without  heir,  because 
there  is  no  equity,  for  he  has  his  tenant  as  he  had  before.  But 

I)ossibly,  there  might  be  an  equity  in  the  other  case  against  the 
ord ;  for  if  trustee  died  without  heir,  and  the  lord  had  the 
estate,  this  Court  might  say.  You  shall  hold  to  compensate 
yourself  for  your  rent  and  services,  but  we  will  embrace  the 
rest  for  the  cestuy  que  trust. 

A  difference  was  attempted  to  be  made  between  uses  and 
trusts.  I  have  seen  trusts  invented  for  the  blackest  purposes 
in  my  experience,  and  to  subvert  the  very  constitution  of  this 
kingdom.  But  this  is  nothing  but  the  abuse  of  both.  But  to 
try  if  there  is  or  is  not  any  difference  between  them,  the  best 
way  is  to  define  both :  as,  in  order  to  shew  the  difference  be- 
tween one  thing  and  another,  'tis  usual  to  define  the  one  and 
the  other,  and  by  comparting  the  definitions  find  the  difference.  [  *  180  ] 
Finch,  1.  2,  c.  ^,  fo.  22  b,  says,  an  use  is,  where  a  man  has 
^y  thing  to  the  use  of  another  upon  confidence,  that  the  other 
shall  take  the  profits.  He  who  has  the  profits,  has  an  use. 
The  other  books  say  an  use  is  neither  jW  in  re  nor  oc^  rem^  &c. 
Now  what  is  a  trust  ?  A  confidence  for  which  the  party  is 
without  remedy,  but  in  a  Court  of  equity. ,  Lord  Chief  Justice 
does  not  state  any  difference  in  the  metaphysical  essence  be- 
tween an  use  and  a  trust,  but  that  there  was  a  difference  in 
the  law  by  which  the  one  and  the  other  was  directed ;  and  I 
think  there  is  no  difference  in  the  principles,  but  there  is  a  vMe 
difference  in  the  exercise  of  them.     It  was  as  much  a  principle 

(jt)  Fo.  122  a.  see  F.  N.  B.  422,  467  (4to  ed.);  3  Bla. 

(y)  The  lord  by  e^beat  is  in  in  the  pM/;  '  Comm.  181;  and  1  Roscoe  on  Real  Ac- 

Harg.  Ca  Lit.  239  a,  and  [n.  156]  ibid,  tions,  88.  ^      . 

As  to  the  per,  the^er  €i  cut,  and  the  past,         (z)  1  Co.  Re|>,  139  b.  J^ 


Wheats. 
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BuHOEss  of  this  Court,  that  the  use  should  be  considered  as  the  land,  or 
V*  ^^  as  imitating  the  land,  formerly  as  now ;  though  the  rules  were 
not  carried  formerly  so  far,  nor  the  reasoning  nor  directioiis 
(when  they  were  less  imderstood)  as  at  present.  To  give  a 
[famiUar]  instance:  the  elements  and  principles  of  geometry  were 
the  same  in  Euclid's  time  as  in  Sir  Isaac  Newton's,  though  in 
the  latter's  time  the  use  of  them  was  much  enlarged.  It  was 
said,  the  difference  consists  in  this:  that  equity  has  shaped 
them  much  more  into  real  estates,  than  before  when  they  were 
uses.  As  now,  there  is  tenancy  per  curtesy  of  a  trust ;  they 
may  be  entailed ;  and  those  intaus  barred  by  a  recovery.  But 
why?  Not  from  any  new  essence  they  have  obtained,  but  from 
carrying  the  principle  farther,  quia  cBquitas  sequitur  legem :  for, 
as  between  the  trustee  and  the  cestuy  que  trust,  this  Court  had 
jurisdiction ;  and  I  think  they  should  have  equally  extended  in 
this  Court  the  rules  and  principles  of  uses,  as  well  as  trusts. 
This  therefore  was  the  effect  of  the  equitable  jurisdictions 
growing  to  maturity.  Lord  Bacon  says,  the^  grew  to  credit 
and  strength  by  degrees.  He  says,  an  use  is  nothing  but  t 
general  trust,  where  a  man  vdll  trust  to  the  conscience  of  an- 
other, rather  than  to  his  own  estate  and  possession. 

That  an  use  and  trust  are  the  same,  seems  adopted  by  aD 
the  great  persons  who  have  presided  in  this  Court.   Gray  against 
Graff,  29  Car.  2  (a) ;  Lord  Nottingham  in  a  case  whether  a 
[    *  181     ]  pur^chase  made  in  the  name  of  the  son  was  a  trust  or  an  ad- 
vancement, held  it  the  latter,  and  that  there  should  be  no  con- 
structive trusts:  he  grounds  himself  upon  this  observation; 
"  All  the  books  agree,  tliat  a  feoffment  to  a  stranger  without 
consideration,  raised  an  use  to  the  feoffor  by  implication "  (A). 
"  How  can  tliis  Court  justify  it  to  the  world,  if  it  should  make 
the  law  of  trusts  differ  from  the  law  of  uses,  in  the  same  case  V 
They  thought  they  were  so  strictly  boimd  by  it,  they  could 
not  depart  from  it.     They  act  under  rules  and  checks,  i.  e.  a 
discretion  put  upon  them.     As  in  Attorney-General  against 
Scott  (c),  Lord  Talbot  of  same  opinion.     In  Goodwin  against 
Winsmore  (d),  Lord  Ilardwicke  of  same  opinion.     This  Court 
has  considered  the  trust,  as  between  the  trustees  and  cestuy 
que  trust  and  those  claiming  under  them,  as  imitating  the  pos- 
session; and  much  more  than  an  use  was  considered  in  this 
Court;  but  not  more  than  the  Court  would  have  modelled  uses, 
if  uses  had  existed  at  this  day.     I  do  not  see  why  the  same  de- 
termination should  not  be  of  an  use,  as  imitating  the  possession, 
as  there  is  now  upon  trusts.     Would  it  not  be  a  bold  stride  to 
say,  this  Court  has  considered  trusts  as  a  mere  nullity  and 
notional ;  and  that  they  are  to  be  treated  just  the  same,  as  if 
they  continued  in  the  seisin  of  the  creator  of  them  or  the  person 
for  whom  they  were  made?     Rules  of  property  are  not  to  be 
questioned  even  by  the  Judges,  while  the  people  continue  satis- 
fied and  acquiesce  in  them.     None  but  the  Legislature  can 

(a)  1  Ch.  Ca.  296,  Finch.  338.  cation  to  the  father;"  1  Eden,  249. 

(6)  **  But  a  feoffment  to  the  son,  with-  (c)  For.  138. 

out  consideration,  raited  no  use  by  impli-         \d)  2  Atk.  525. 


Wbeate. 
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alter  them.  Trusts  have  imitated  lands  according  to  the  strength  Bcrgbss 
of  this  jurisdiction  always.  My  objection  to  the  claim  in  the  ^^^-^ 
information  is,  not  that  it  is  to  have  a  trust  executed  as  if  it 
were  land ; — but  it  is  to  claim  the  execution  of  a  trust,  that 
does  not  exist.  If  there  was  a  trust,  I  should  consider  it  merely 
as  an  estate,  and  determine  accordingly.  But  the  creation  of 
a  trust  can  never  affect  the  right  of  a  third  person.  The  trus- 
tee has  the  burden  and  the  legal  privilege.  Can  this  Court 
say  it  is  a  nullity?  and  yet  it  must  be  so  said,  to  take  it  from 
the  trustee. — Servetur  ad  imum.  But  it  cannot  be  said  'tis  a 
nuUity  in  that  respect,  as  to  a  trust  accepted.  The  ♦conveyance  [  *  182  ] 
shall  subject  the  trustee  to  all  the  firuits  of  tenure.  Though 
he  has  continued  subject  to  all  burdens  when  the  trust  sub- 
sisted, yet  now  it  is  said,  as  Mrs.  Harding  is  dead,  you  shall 
be  considered  so  no  longer.  As  between  trustee  and  cestuy 
que  trust,  to  say  it  is  a  nullity  must  be  with  this  restriction, 
that  he  shall  take  no  beneficial  interest  that  the  cestuy  que 
trust  can  enjoy.  But  any  other  he  may.  And  therefore  in 
respect  to  members,  sheriffs,  coroners,  the  trustee  was  the 
person  who  had  the  right  to  exercise  it;  and  the  Legislature 
was  forced  to  interpose,  before  the  cestuy  que  trust  could  have 
or  enjoy  that  valuable  privilege  (e). 

I  can  assign  but  one  reason  why  that  distinction  between 
tenancy  by  curtesy  and  in  dower  has  prevailed ;  and  it  is  ap- 
plicable to  the  reason  of  this  case,  l  have  heard  the  House 
of  Lords  was  startled  at  the  distinction,  and  they  were  told  the 
opinion  of  conveyancers  was  so,  and  that,  if  it  was  altered,  it 
might  load  purchasers  with  dower,  who  thought  they  had  pur- 
chased free  from  it.  And  the  Lords  would  not  reverse  the 
judgment,  because  they  would  not  let  it  affect  the  right  of  a 
third  person.  Now  it  appears  to  me,  that  at  law  there  can  be 
no  escheat,  while  there  is  a  tenant  de  jure.  In  equity  there 
could  be  none,  while  trusts  were  called  uses,  and  a  trust  and 
an  use  are  exactly  the  same.  How  then  can  I  say,  the  lord 
shall  lose  his  escheat,  when  any  man  for  his  own  convenience 
puts  his  estate  in  trust.  It  seems,  if  I  were  to  do  so,  that  I 
should  give  law  and  equity,  and  not  pronounce  upon  law  and 
equity. 

Two  centuries  have  passed  since  uses  and  trusts  have  been 
admitted,  and  {/)  I  cannot  find  a  dictum,  that  the  Crown  shall 
have  an  escheat  of  a  trust :  but  I  find  in  other  books  the  con- 
trary, and  by  one  of  the  most  learned  Judges  that  ever  adorned 
the  profession;  Hale,  247.  Every  writer  of  learning  has  tran- 
scribed and  adopted  this  position,  so  that  it  is  confirmed  by 
them ;  viz.  by  attainder  of  felony  of  the  feoffee>  the  lord  shall 
have  the  land  by  escheat.  Stanford  P.  C.  186.  Pine's  Case, 
496(g);  Pabner,  176(A). 

(c)  7  &  8  W.  3,  c.  25,  8. 7.  yet,"  &c.  MS.  Setj.  Hill  ;  1  Eden,  252. 

(/)  This  passage  should  be  as  follows;  (g)  Or  PimVt  Ca.,  Moore,  496. 

'*Twocentimes  have  passed  since  uses  were         (A)  Hu^s  Ca.,   Hardr.  176,  and  not 

extinguished,  and  since  trusts  have  arisen;  Palmer. 


;;>/ 
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'  *iM*»  *In  Sir  OcQtwtf  Smd^  Case  (t),  the  Court 

_  "■  Vipoa  ibat  put  M'-Ae  one  applicable  to  the  present ;  tm.  upon 

•■  ,1.^^  .■  :ftAftitiintif  Ae  fise-dmple.  The  doubt  was,  Whether  the  for- 
rfiaton  dwald  takejahce,  an  a  term  in  gi-oss  or  attendant  upon 
'  "  ■'  nee.'  "Tms  tweeted  there,  who  should  havcilir 
B  Gourt  Mid,  «r  George  Sandys  should  Iiold  llie 
Sged  of  dw  tnut  of  the  term,  as  in  the  caae  u(  a 
^  eof  arent.^ring'wtdiout  heirs.  And  this  is  an  answrr 
ibo  Ml  afajcctiaB  for  want  oT  right  aiid  title  in  the  defcnduit. 
Tfce  grmtee  Aao  had  purchased  a  perpetual  rent  and  paid  fat 
I  '^  ^  J  «t|  tlw  gtantor  had  atud  it;  the  grantee  dies  without  heim 
jUwre's  Dobodjr  to  oaH  upon  the  person  in  possession  for  die 
niiL  Tbt  reaaoo  why  he  thould  hold  it  is,  here  is  nobodj  in 
ttaBupon  faimj  diere&re  no  man  c-an  have  a  better  right  tnui 
im.  How  came  it  not  to  he  considered  in  that  case,  tliat  it  wan 
■  a  tJuKuity;  diat  ihould  come  to  the  Crown  as  tiUhnus  htrret! 
¥etH  never  was; '  for  confiscations  arc  hard  things,  and  con- 
ttaiy  to  die  geniiu  of  a  btt  country;  and  the  law  of  KngLuul 
aMmt  to  hsveaude  a  confitcation  in  no  case,  but  where  there 
j>,«  TafeantpowwaJBa:  And  there  'tia  for  peace  sake,  and  tlut 
<teand>  nay  not  ouiie.  But  where  a  person  is  possessed  ufa 
0dng,widioatgettiiis  it  against  law,  he  has  a  title.  Theju(ig> 
■Mnt  fat  Sb  Oflor^  MiM^  Case  being  an  authority  in  iwini. 
.neat  effioti  ate  made  to'  weaken  the  validity  of  it.  Lonl 
joitrif**  abiBtiei  have  been  questioned  in  efjuit^'.  Then  calleil 
a  case  of  compassion;  and  that  the  &mily  was  concerned  in  iL 
That  die  contending  party  was  the  Crown; — that  t^  .AUer- 
ney-General  could  not  drop  the  right,  &c. — But  Z^ord  /fafe 
determined  on  great  principles  of  law ;  and  1  can't  help  remaik- 
ing,  neither  bar  nor  bench  were  ever  frightened  at  the  iD  con- 
sequences which  might  follow,  which  have  been  now  mentioned. 
g,.- .  ^. ,  Perhaps  they  considered,  that  it  was  the  act  of  the  part; 

|^:''JBg^      himself.     They  might  carve  out  what  estates  they  pleased, 
'*'  '        and  reserve  the  limitation  in  fee.     Does  this  Court  sit  here  to 

guard  against  the  oscitancy,  or  inattention  of  conveyancers  in 
making  use  of  trusts,  and  not  preventing,  an  escheat  to  the 
lord?  Wherever  the  King  is  not  lord,  his  pardon  would  not 
signify;  the  escheat  arises  on  the  judgment.  If  the  King 
[  18*  ]  •pardons  the  felon,  what  hinders  him  from  suing  his  trustee! 
Attainder  don't  prevent  his  assigning  his  trust.  Tis  deter- 
mined in  outlawry  it  does  not.  'TIS  siud,  the  King  on  a  legal 
escheat  shall  be  liable  to  the  equity  of  redemption,  and  'tis  stud 
to  be  held  so  by  Lord  Hale{k).  But  I  don't  know  that  has 
been  determined.  And  1  observe,  though  they  agreed  in  opin- 
ion, they  could  not  aflree  on  the  remedy,  though  they  agreed 
inequity.  I  hope  the  Exchequer  has  (now)  ascertained  the  re- 
medy. I  see  an  original  equity  impressed  upon  that  case.  The 
mortgage  is  made  on  condition.     I  would  not  have  it  under- 


HILARY  TERM,  3S  OBO.  II.  CHAM.  184 

""  there's  any  equity  for  the.subject>  that  the  King  is      Burqbss 
entitled  to ;  but  I  think  the  arms  of  equity  are  very      ^^l'  '^ 
ihe  nrerogative.     Twas  said,  if  a  mortgagor  die  Jlf^f!^ 
%all  the  mortgagee  hold  the  land  free?     (I  an- 
Neat  to  the  Crown?)   No,  because  in  that  case 
nt  to  do  his  services,  and  that  is  the  whole 
'aw  and  equity.     What  the  Justice  might 
jagee  and  executor,  I  shall  not  trouble 

\ank  the  Crown  has  not  an  equity  on  which 
^  claim  of  the  heir  ex  parte  maiemd,  the  estate  is 

^  and  the  use  executed  in  Page  and  Simons,  and  their 

A  declared  trust  upon  it  to  Mrs.  Harding,  her  heirs 
.a  assigns,  with  a  general  declaration,  which  in  my  opinion 
operates  no  more  than  this,  that,  as  between  the  cestuy  que 
trust  and  trustees,  they  shall  have  the  trust  to  no  other  use  or 
purpose.  Upon  this,  I  concur  with  the  Judges*  certificate; 
that  if  no  estate  had  passed  to  the  trustee,  or  if  that  deed  had 
never  existed,  the  inheritance  could  not  have  descended  to  the 
heirs  on  the  part  of  the  mother. 

Another  question  might  have  been  put  to  the  Judges,  i.  e. 
If  an  use  bv  this  new  conveyance  had  been  limited,  and  not  a 
trust,  whether  it  would  have  descended  to  the  heirs  on  the 
part  of  the  mother?  But  the  law  was  clear  and  plain;  and  an 
use,  whether  declared  or  resulting,  must  ensue  the  nature  of 
the  land,  and  retain  the  same  quality;  and  whether  it  be  ex- 
pressed *  or  resulting,  makes  no  manner  of  difference.  There-  [  *185  ] 
tore  they  did  not  encumber  the  Judges  with  that.  It  had  been 
settled  in  Martin  and  Strachan(J),  Abbot  (m),  smd  Freestone  {n). 
2  Roll.  Abr.  780.  Uses  at  common  law,  and  trusts  now,  must 
ensue  the  nature  of  the  land,  as  in  the  case  of  borough  English 
and  gavelkind  lands  (o),  they  must  ensue  the  nature  of  those 
inheritances.  In  the  case  of  a  resulting  use,  the  true  reason  is, 
that  *tis  never  out  of  the  grantor.  In  the  case  of  trust  'tis  the 
same — *tb  the  old  trust,  therefore  I  think  the  trust  would  not 
go  to  the  heir  of  the  part  of  the  mother;  (in  lands  descended 
ex  parte  patemd)  which,  without  a  re-conveyance,  could  never 
have  a  different  descendible  quality.  In  this  case  primdfacie 
it  was  considered,  that  nothing  descended  to  the  maternal  heir, 
for  the  information  says,  *'  nothing  descended  to  the  heir  of 
the  mother's  side." 

But  then  it  is  said,  if  you  will  not  make  the  deed  of  1718 
and  fine  a  mere  nullity,  it  alters  the  use,  and  that  it  vests  an 
use  and  trust  in  Mrs.  Harding  as  a  purchasor.  I  wish  I  could 
find  a  groimd  to  say  the  use  is  changed;  but  I  cannot  say  it; 
because  the  way  in  which  this  bars  the  lord's  right  is  not  by 
changing  the  use,  but  by  bringing  a  tenant  on  the  land,  which 
changed  the  lord's  escheat;  and  though  the  old  use  is  extinct, 

(/)  2  Stra.  1179,  5  T.R.  107,  n.     See  (n)  Godbold  ▼.  Freestone,  3  Lev.  406, 

ante,  129,  n.  (/).  anU,  ibid.         « 

(m)  Abbot  T.  Burton,  Salk.  590,  ante,  (o)  Faweett  ▼.  Lord  Limsddle,  2  Vet. 

126,  n.  («).  Sen.  304. 
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and  no  new  one  raised^  yet  that  interposition  will  bar  the  lord 
of  his  escheat.  But  then  it  is  said,  if  the  old  use  ia  not  al- 
teredy  then  the  escheat  takes  place  on  its  extinction,  because 
'tis  engrafted  upon  it;  when  one  fails,  the  other  takes  place. 
But  that  use  may  be  determined  and  no  new  use  raised,  and 
yet  the  lord  shall  not  have  an  escheat.  Suppose  Mrs.  Hard- 
ing had  never  executed  this  conveyance,  and  been  disseised, 
and  the  disseissor  died  seised,  or  made  a  feoffinent,  and  Mrs. 
Hardinff  had  died  without  heirs  ex  parte  paterndy  the  old 
iise  womd  have  been  determined,  and  yet  the  lord  would  not 
have  been  any  nearer  his  escheat;  for  \i{p)  the  heir  of  the  dis- 
[  *  186  ]  seisor  or  the  feoffee  of  the  disseisor  had  been  *in,  the  old  use 
had  determined,  and  escheat  would  not  take  place. 

It  may  be  said,  there  is  a  new  use  obtained  by  the  disseisor 
by  operation  of  law,  which  will  bar  the  escheat  If  that  can 
be  said,  1  can  with  a  better  grace  say,  here  is  a  new  estate  ac- 
quired by  the  trustee,  by  operation  of  law,  and  his  own  con- 
veyance. He  has  as  much  an  use  as  a  disseisor.  There  is  no 
variance  made  in  the  use  by  Mrs.  Harding.  She  has  made  t 
tenant  to  the  estate.  That  tenant  in  my  opinion  is  a  bar  to 
the  lord's  claim.  I  am  therefore  also  of  opinion,  there  is  no 
alteration  of  this  use.  The  consequence  is,  that  the  heir  ex 
pmrte  tnatemd  cannot  be  entitled  to  any  part  of  the  estate,  ex- 
cept the  mill  and  closes  under  the  deed  of  17  IS. 

Original  bill  dismissed  as  to  all  the  rest,  and  the  informa- 
tion on  the  part  of  the  Crown  dismissed  totally  (q). 

C  Ex  relatione  Mri.  FazaJcerly^ 
\  Mediante  Mro.  Gascoyne, 


(p)  For  "  if"  read  "  in  that  case." 
(q)  Lord  Loughboroughohservedf  in  IVil- 
liams  V.  Lord  Lonsdale ^  3  Vcs.  Jun.  756, 
that  **  the  only  point  determined  in  Bur- 
gets  V.  Whcate  was,  that  the  Crown,  en- 
titled, as  it  was  supposed,  by  escheat  upon 
the  death  of  the  cestuy  que  trust,  had  not  a 
title  by  subpoena  in  Chancery  to  make  the 
heir  of  the  trustee,  having  merely  a  legal 
estate,  convey;  that  there  was  no  equity 
for  that  Court  to  exercise  jurisdiction." 
The  point  there  determined  was,  that  the 
heir  of  the  trustee  of  a  copyhold  had  no 


equity  to  compel  the  lord  to  adnoit  him. 
That  case  comes  the  nearest  to  the  princi- 
pal one  of  any  that  have  been  determined 
since.  The  reader  may  also  consult  the 
cases  of  Middleton  v.  Spicer^  1  Bro,  C.  C. 
201 ;  Barclay  v.  Russell,  3  Ves.  Jim.  424, 
both  of  which  were  cases  of  vacant  pos- 
session, as  observed  by  Mr.  Eden;  and 
Walker  v.  Denne,  2  Ves.  Jun.  170  :  all  of 
which  are  critically  examined  and  com- 
pared with  the  principal  case  by  the  learn- 
ed Editor  in  1  Eden,  259. 


[      187      ] 
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The  King  v.  The  Corporation  of  Carmarthen. 

S,  C.  2  Burr.  869. 

No  information  oERJEANT  Narcs  moved  for  an  information  in  nature  of  a 
JIw  •warranto  ^^^  Warranto  against  all  the  Corporation  of  Carmarthen,  by 
against  acorpo-  name,  to  shew  why  they  acted  as  a  body  corporate.  The  Court 
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observed  that  before  the  stat.  9  Ann.  (a),  all  informatiotis  in     Thb  Kma 
nature  of  quo  waiiranto  were  filed  by  the  Attorney-General,  ^^     ^'       ^ 
and  that  this  statute  extended  only  to  officers  in  corporations,  Carmakthek. 
and  not  to  corporations  themselves.     Lord  Mansfield^  C.  J.,  '— ; — v-^ — ' 
put  this  question:  Whether  an  informer  has  a  right  to  come  "''**°u"^?*^ 
into  this  Court,  to  demand  a  trial  whether  or  no  any  corpora-  ^nst'indiw-^ 
tion  in  the  kingdom  is  dissolved?    Whereupon  the  Serjeant  dual  members, 
waved  his  general  motion,  and  moved  for  informations  against 
particulars,  for  acting  as  members  of  the  corporate  body  (6). 


(a)  C.  20,  8.  4. 

(6)  Upon  a  rule  to  shew  cause,  why  an 
information  m  nature  of  a  quo  warrimio 
should  not  be  exhibited  against  the  de- 
fendant, to  shew  by  what  authority  he 
claimed  to  be  fellow  of  Trinity-hall,  Lord 
Mansfield  BMt — "  Theobjection  is  strong, 
that  no  such  information  can  be  filed  here 
under  stat.  9  Ann.,  and  that  all  other  infor- 
mations ought  to  be  filed  by  the  Att-Gen. 
But  those  informations  did  exist  before  the 
statute  of  Anne.  Every  college  is  a  cor- 
poration in  itself,  and  altogether  they  form 
one  corporation  in  the  UniTersity  in  gross. 


If  a  person  shew  here  a  grievance  which 
wants  to  be  remedied,  this  Court  will  find 
a  remedy."  B^t  the  rule  was  discharged 
on  the  merits ;  R.  v.  Gregory f  4  T.  R.  240, 
n.  (a).  Such  an  information  upon  this 
statute  does  not  lie  against  the  mere  daim 
of  one,  who,  though  elected,  never  was 
admitted ;  nor  against  a  member,  till  re- 
moval bjiuthe  corporation ;  R,  v.  Ponsonby, 

1  Ves.  J.  1,  1  Lord  Ken.  1,  Say.  R.  245, 

2  Bro.  P.  C.  311  (2d  ed.)  See  also  Bac. 
Abr.  Information  (D),  and  R*  v.  Lathorpf 
potty  468. 


HuRST  V.  The  Earl  of  Winchelsea.  , 

S.  a  2  Burr.  879;  2  Ld.  Ken.  444  (c). 

jL  his  was  a  case  stated  from  Chancery  for  the  opinion  of  the  An  appointment 

Court  of  King's  Bfench,  and  appeared  to  be  this,— Thomas  J^idlJSlJS^"* 

Herbert,  by  wHH  duly  executed,  devised  to  his  wife  Elizabeth  rates^w^a  c«m- 

all  his  lands,  &c.  in  fee-simple. — Elizabeth  (on  his  death)  mon  devise,  and 

married  a  second  husband ;  but,  previous  to  such  second  mar-  ^  ST? "^^f  *** 

riage,  settled  the  said  estates  to  use  of  herself  for  life;  then  h^-atSaw)  is 

to  Thomas  Herbert,  her  own  son  by  the  first  marriage,  for  his  in  by  descent, 

life,  and  so  on  to  his  issue  in  strict  settlement ;  then  in  re-  *?^^  ^^  ^^' 

mainder  to  such  person  or  persons  as  she  sh6uld  by  deed  or 

will,  notwithstanding  any  coverture,  appoint.  After  the  *second  [    *  188    ] 

marriage  she  made  a  will,  wherein  she  devised  all  her  estate  to 

said  Thomas  Herbert  (chai'ged  with  several  pecuniary  legacies), 

and  died,  Kving  her  second  husband.     Aftierwards,  Thomas 

Herbert  died,  sans  issue  and  intestate.     And  the  question  was, 

Whether  this  estate  should  descend  to  his  heir,  ex  parte  pa- 

tema  or  matema?  or  whether  the  remainder  in  fee  vested  in 

him  by  descent  from  Elizabeth  his  mother,  in.  which  case  it 

would  go  to  the  maternal  heir ;  or  whether  it  vested  by  the 

devise,  operating  as  an  appointment  under  the  settlement,  in 

which  case,  Thomas  Herbert  would  be  a  purchasor,  and  the 

lands  would  descend  to  the  paternal  heir. 

The  Court,  after  hearing  two  arguments,  declared  they  should 
certify  that  it  descended  to  the  maternal  heir  of  Thomas  Her- 


(c)  Where  the  arguments  are  stated  at  length,  and  the  wills  and  deed  are  inserted. 


m  in.CH..TUUI.U<UUXJLK.  B. 

anm, .     Iiei^j  U.bringa  known  nde(rf),  dut  ao 
*wurf     rfnqi^to.aD  oa»«t-W,  girei  him  no  estate at-a 
JSLZ^u.    ttitiitigeA  in  by  dmoent;  and  it  fasviiw  alao  htm.  Aal»wimtma  m 
■  ,^77      '  theCaaeof&eI>iAeofJf«J6on)iy*andLoriGBrf«b>Mi^ 
in  Chancery,  .that  an  a^pointmait  l^  win  ianrigMfe  to  tte«aa 
ndei  M  a  eonunoa  devue  (/^. 

i 

any  plsiuible  fiction,  nor  data  pobcj  ra- 

quire  tlie  aJoptian  of  ic;  for  in  thegtncnl 

run  ofcauiil  miul  be  wbolly  imnialcfiil. 

v.  MMMImm^  U.  •!•■  Fm>M  G.  B.  Ti      wbelbcr  the  appointee  take  by  dcKcrl  n 

(M'«1.J^  purchnse.     It  should  be  obiemd,  Ilul.  in 

-  (/>  CF.  XadvaVj  Qu,  S  L«a.  Ill:      the  rait  altudfd  Id,  llie  ]iairer  was  ruowd 

lb  iMit^  ft  Hi  .TwJlw  AH  Itann,      to  the  perton  who  made  ihe  (cttlcmaH. 

p.  MS  (Ird  id.),  ihiww,  •I  dMt  Ah  ■•  a.     and  who  wu  >t  [hat  dme  teiied  in  be.  li 

~  ■    ■  •-        ii  „^  ^      ^^^  Q^^  therefore,  be   deemed  a  gentnl 

sulhoiity,  thai  in  every  csie  of  a  bniiAoil 

power,  the  heir  of  the  donee,    beiiiftlK 

Mi;  pnand  l^k  Mitt  tnt  OM  ■*»     appdnlee,  ukei  hy  detceiil,  alihoiigfa  il» 

mH  friMtpb  ■  MM  CM  be  haU  to  tdU.      donee  himielf  never  had  any  inleiHi  it 

Am  br  tacM^;«Mdk  Mnt  ^P>d,  «r      the  ernte;  nor  indeed  «ra>  it  arquioRd 

lMi«jefcMwrfTwAitlKMiMCWMr,.tt      inuan  BUIhorilv  upon  the  point  il  p»- 

li  Mt—yW  Mudfl.     WaaHT-Mkakk      feiaed  to  drade;  Ibr  tlie  decree  of  Ld.  L 

U.  O.  J.  fnaw^  .*  ira  My  MS  i^  Oat      Hnleg,  in  conrormity  to  the  judgmeui  <( 

MyahgBM  hlDMi  ibftahJt,  teldU      K.  B.,  oai  appealed  rrom  la   D.  P.,  ini 

MtnM  !■  AaaMHttrt'      IHIIMi  US,      the  appeal  waa  inerwnrdi  romp 

TfcapBMJIdrfca  ailwNiHnii  —mln      l  LO.  Ken.  ISS,  i  Burr,  sas."    S 

ftnin  to  te qaMtlM.     ThtfttM^cT  ./';/ v.  jntjid,  3  Drod.  &  B.  243. 

Iht  faelilM  emirt  wn  bt  tagfonad  b j 


■  Goodman  t>.  GooDEiGHT(y). 

5.  C.  i  Burr.  873. 

l^t^hdr.  Error  from  the  great  Sessions  of  Cheater.     In  ejectmait 
•TA-'ibodyby    the  case  was  as  follows:     One  Mrs.  Moatyn,  on  the  marriage 
aanondhni'      of  her  niece  (and  afterwards  heir-a^law),  Mrs.  Wynn,  with 
Jj^l^j^^^^^lj"*  the  Reverend  Dr.  Wynn,  entered  into  articles,  covenanting  to 
tint  DOW  Uvfng,  settle  (inter  aUa)  an  estate  for  life  to  Mrs  Wynn,  with  remu^er 
taoimattinMa-  to  the  issue  of  that  niarriaffe  in  tail;  reversion  to  herself  in  fte; 
^9^'^     whenever  Dr.  Wynn  ahoiJd  have  settled  his  own  estate  to  the 
same  uses.     Mrs.  Mostyn,  by  her  last  will,  reciting  the  said 
articles,  gives  her  equitahle  reversion  in  the  premisses  to  the 
heirs  of  the  body  of  Mrs.  Wynn,  by  any  after-taken  husband; 
and  for  want  of  such  issue,  with  remainder  over  to  Ch.  Lloyd 
in  tail.     The  Doctor  and  Mrs.  Wynn  suflFered  a  recovery  after 
the  deadi  of  Mrs.  Mostyn,  to  the  use  of  Mrs.  Wynn  in  fee- 
simple  ;  then  Mrs.  Wynn  died  sans  issue,  living  the  Doctw. 
The  defendant  (being  her  heir-at-law)  entered,  and  tlie  lessor 
r    •  189    1  **^*^^  plaintiff  (being  the  remainder  •man  mider  Mrs.  Mostyn't 
will)  brought  this  ejectment  (h),  and  obtained  judgment  in  the 
Court  below.     The  defendant  brought  this  writ  of  error. 

(g)  There  ii  ■  report  alto  of  ihli  cue         (h)  It  oai  broogbt,  u  appean  from  At 

bom  a  note  of  Ld.  Kenyon'a  in  3  Doug,  rqwrtin  !  Biirr.,ontiie  demiaeaf  B.  Wi* 

307,  lb  [3].    Tbii  note  agreei  in  the  ma-  iiami  and  Annabdla  tu>  wiib,  tbc  bb)} 

terial  part  of  the  Judgment  of  the  Court  daughter  and  heir  of  Ch.  Lloyd,  apitt 

with  Hr.  J.  Blarlutone'i  account :  aee  n.  the  derendinti  below,  who  clatmed  ondcr 

(0.  tufio-  the  heir-at-law  of  Mn.  Wynn. 
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Mr.  Norton^  for  plaintiff  in  error,  argued  that  the  articles 
and  will  made  only  one  conveyance  (i) ;  that  thereby  Mrs.  Wyrin 
had  a  life  estate,  with  a  remainder  in  tail ;  and  that  by  the 
recovery  it  was  barred,  and  an  estate  in  fee  acquired,  which 
descended  to  the  plaintiff  in  error. 

Serjeant  Hewitt  for  the  defendant  in  error,  insisted  that  in 
order  to  give  Mrs.  Wynn  an  estate  tail  in  remainder,  a  par- 
ticular estate  for  her  life  must  be  raised  by  impUcation  in  order 
to  support  it ;  but  that  no  estate  for  life  can  be  raised  by  im- 
pUcation, unless  where  there  is  no  prior  estate  subsisting;  which 
there  is  with  respect  to  the  reversionary  interest.  For  he 
argued,  that  there  being  no  heirs  of  the  body  of  Mrs.  Wynn 
by  any  second  husband,  that  devise  was  void,  and  the  devise 
to  Lloyd  took  place  as  an  estate  tail  (vested)  in  the  reversion, 
expectant  on  the  death  of  Mrs.  Wynn,  sans  issue  by  the  Doc- 
tor. This. devise  was  in  words  de pnesefUi,  and  was  immediate. 
There  is  therefore  no  necessity  to  imply  a  life  estate;  and  if 
none  be  impUed,  Mrs.  Wynn*s  contingent  remainder  in  tail 
must  fall  to  theground,  ana  that  of  Mr.  Lloyd  become  vested. 

Per  Cur. — This  case  hes  in  a  narrow  compass,  when  stript 
of  unnecessary  arguments.  The  whole  comes  to  this  question. 
Whether  Mrs.  Mostyn  intended  to  give  the  reversion  to  her 
devisees,  after  the  death  of  Mrs.  Wynn,  sans  issue  by  the 
Doctor ;  or  whether  she  intended  to  give  them  an  estate  in 

J)ossession  immediately,  which  is  argued  on  behalf  of  the  de- 
endant  in  error ;  but  she  certainly  meant  the  former,  notwith- 
standing the  words  of  the  devise  are  in  the  present  tense,  '^  I 
give  "(A),  on  which  the  whole  of  the  argument  is  founded. 
This  then  being  premised,  let  us  consider  the  effect  of  this 
devise  infuturo  in  two  lights  :  1.  As  a  contingent  remainder 
to  the  heirs  of  the  body  of  Mrs.  Wynn.  To  support  which, 
a  particular  estate  for  her  life  *must  be  raised  by  implication ;  [  *  190  ] 
and  then  there  would  be  an  estate  tail  executed  in  Mrs.  Wynn, 
which  would  have  been  barred  by  the  recovery,  and  so  the 
defendant  in  error  would  be  defeated.  But  there  is  no  need 
to  determine  this  point:  for  we  think,  that  if  this  cannot  be 
considered  as  a  contingent  remainder,  executed  in  Mrs.  Wynn 
by  implication  of  law,  it  must  be  considered, — 2.  As  an  exe- 


(t)  And  then  her  life  estate  under  the 
articles,  uniting  with  the  remainder  in  tail 
to  her  heirs- male  under  the  devise,  would 
give  her  an  estate  tail,  so  that  the  recovery 
would  be  well  suffered.  But  the  estate 
given  by  the  devise  could  not  be  tacked  to 
the  estate  given  by  the  articles;  Moore  v. 
Parker,  1  Ld.  Raym.  87,  4  Mod.  319; 
Doe  v.  Fonnerettu,  2  Doug.  508,  per  Lord 
Manafield,  Neither  could  the  devise  to  the 
heirs  of  the  body  of  Mrs.  W.  give  her  an 
estate  tail  by  implication ;  Moore  ▼.  Parker f 
ut  supra;  Lonesborough  v.  Fox,  Ca.  temp. 
Talbot  (or  Forest),  262;  Jones  ^,  Morgan, 
3  Bro.  P.  C.  323  (2nd  ed.),  Feame  C.  R. 
453  (8th  ed.),  by  the  Lord  Chancellor, 

VOL.  T. 


and  his  opinion  confirmed  in  D.  P. ;  Doe 
V.  Fonnereau,  ut  supra,  where  this  point 
was  not  expressly  determined,  but  may  be 
understood  to  have  been  so;  for  though 
judgment  was  there  given  for  the  plaintiff, 
and  thb  point  was  advanced  on  his  behalf 
in  argument,  yet  the  Court  ultimately  gave 
judgment  for  him  on  another  ground: 
which  see,  infra,  n.  (/). 

(Ar)  The  distinction  between  devises  per 
verba  de  prasenti  and  per  verba  de  fuiwro 
is  not  now  attended  to; .  and  both  are  con- 
sidered a  future  devise,  unless  it  clearly 
appear,  that  the  testator  meant  nothing 
eLe  but  a  devise  to  take  effect  in  prasenti. 
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cutory  devise,  first  to  Mrs.  Wynn,  then  to  Mr.  Lloyd  (/).  And 
if  so,  they  are  both  too  remote,  and  therefore  void.  It  is  now 
settled,  that  you  may  entail  by  way  of  executory  devise  for  a 
life  or  lives  in  being,  and  twenty-one  years  after.  But  this  is  a 
devise  to  the  heirs  of  the  body  of  Mrs.  Wynn  by  her  second 
husband  (during  the  first  marriage),  on  failure  of  the  heirs  of  her 
body  by  the  first ;  which  may  last  for  a  longer  period  of  time  in 
suspense  than  the  law  has  ever  yet  allowed.  And  being  void, 
the  reversion  descended  to  Mrs.  Wynn,  as  heir-at-law  (»•). 

Judgment  reversed  per  ioi.  Cur. 


(0  Thi4  statement  does  not  appear  very 
accurate :  it  seems  firom  comparing  it  with 
the  report  in  2  Burr,  that  it  should  be — 
"  That  if  the  devise  to  the  issue  of  Mrs.  W. 
by  any  other  husband  be  void,  the  timita- 
tion  to  Ch.  Lloyd  in  tail  cannot  be  con- 
sidered as  a  contingent  remainder :  and  if 
it  be  considered  as  an  executory  devise, 
then  not  being  to  take  place  till  after  an 
indefinite  failure  of  issue  of  the  body  of 
Mrs.  W.,  it  is  too  remote,  and  therefore 
▼old."  And  from  8  Doug.  507,  n.  [3],  it 
appears,  that  the  decision  went  upon  the 
alternative,  either  of  the  niece  having  taken 
an  estate  tail  by  implication,  or  of  the  first 
devise  (to  the  heirs  of  the  body  of  the  niece 
by  any  other  husband)  being  too  remote, 
and,  of  course,  the  second.  The  Court 
thought  it  unnecessary  to  determine  whe- 
ther the  niece  took  an  estate  tail  by  impli- 
cation. Lord  Man^ld  said,  "  The  whole 
of  the  case  comes  to  this :  whether  Mrs. 
Mostyn  intended  by  the  devise  to  give  to 
the  heirs  of  the  body  of  her  niece  by  a  se- 
cond husband  tlie  remainder,  reversion,  or 
estate  (whatever  it  is  called),  after  the 
deaths  of  herself,  Dr.  Wynn,  and  Mrs. 
Wynn,  and  failure  of  issue  between  them: 
or  whether  she  meant  to  give  an  estate  in 
possession  to  the  issue  of  Mrs.  Wynn  by  a 
second  husband?"  His  Lordship  there- 
fore (being  clear  that  it  was  not  an  imme- 
diate devise)  put  the  case  entirely  on  the 
remoteness  of  the  first  devise.  Upon  this 
part  of  the  case  Mr.  Feame  says — *'  I  ob- 
serve the  Court  delivered  no  express  de- 
cisive opinion  as  to  the  validity  of  the  limi- 


tation to  the  hevs  of  the  body  of  Mnw  W. 
by  any  other  husband,  taken  as  a  fotme 
devise ;  but  it  must  be  inferred  from  the 
judgment,  when  compared  with  tbewonb 
of  Lord  MaOB/kld,  duit  the  Cotirt  were  in- 
clined to  avoid  admitting  the  validity  of 
that  limitation;  for  Lord  Mlmm^id  sad, 
*  And  supposing  the  devise  to  Ae  ivoesf 
Mrs.  Wynn  by  any  second  husband  to  ke 
void,  the  limitation  to  C.  L.  ooold  not  take 
place  as  a  contingent  remainder/"  HIk 
other  observations  are  too  long  to  be  in- 
serted liere ;  and  therefive  die  reader  is 
referred  to  the  learned  treatiae  itaelf  ;  F.  C. 
R.  458  &  584  :  see  also  HdrrUv.  Brnmu, 
pott,  643. 

(m)  See  Doe  ▼•  Fetmertau^  2  Doug.  487, 
and  the  notes  to  that  case,  which  is  wdl 
worth  very  attentive  perusal.  That  casr 
was  very  similar  to  the  present  one :  sod 
there  tlie  Court  at  one  time  considered  the 
devise  to  the  second  son,  after  a  devise  to 
the  heirs  male  of  the  body  of  the  first,  vwd, 
(no  particular  estate  being  ^ven  to  the  first 
son  by  the  will) :  but  upon  further  ccmsi- 
deration  they  gave  judgment  for  the  second 
son,  on  the  ground,  that  the  limitadoD  to 
him  was  a  good  executory  devise,  "if 
Thomas  the  first  son  at  Ms  death  leave  no 
issue  male  then  living,*'  As  to  the  dk* 
tinction  between  *•  leaving  no  children 
living  at  the  death/'  and  an  indefinite 
failure  of  issue,  see  Porter  v.  BradUj/,  S 
T.  R.  146,  and  Doe  v.  Webber,  1  B.  &  A. 
713,  where  all  the  authorities  are  referred 
to;  and  also  WeUington  v.  WelUngtam, 
postf  645. 


In  case  of  loss  at 
sea,  freight  must 
be  paid  only  in 
proportion  to  the 
goods  saved,  and 
the  part  of  the 
voyage  which 
was  performed. 


Luke  v.  Lloyd  [or  Lyde], 

S,  C.  2  Burr.  882. 

Action  by  the  master  of  a  ship  against  a  merchant  for 
freight  («).  The  ship  was  bound  to  N.  but  taken  by  a  Frendi 
privateer ;  and  carried  into  Plymouth  afterwards,  being  retaken 
by  an  English  man  of  war,  who  had  half  the  goods  for  salvage, 
she  not  being  retaken  within  ninety-six  hours.     The  voyage  to 

(n)  The  plaintiff  declared  on  an  indebitatus  assumpsit;  7  T.  R.  382 ;  Abbot,  324,  n.  (rV 


MICH.  TERM,  SS  GEO.  II.  K.  B. 


190 


Luke 

V. 

Lloyd. 


]M.  is  usually  performed  in  twenty-one  days,  but  the  ship  was 
taken  on  the  seventeenth.     On  her  return,  the  merchant  (with- 
out (o)  the  concurrence  of  the  master),  took  away  the  remainder  v 
of  his  goods  after  salvage  paid ;  and  the  question  was,  whether 
any,  and  what  freight  was  due  for  this  imperfect  voyage  ? 

Per  Mansfield,  C.  J.,  et  Cur. — The  established  rules  in  such 
cases  are  the  following : 

*1.  If  a  ship  is  disabled  from  pursuing  her  voyage  (p)  by  any  [     *  191     ] 
fortuitous  calamity,  the  master  has  his  option  to  refit  the  ship 
within  a  reasonable  time^  or  hire  another.    If  the  merchant  re- 
fuses to  let  him  hire  another,  the  merchant  must  pay  him  the 
whole  freight  (y). 

2.  'Tis  nothing  to  the  master,  whether  the  goods  saved  are 
damaged  or  otherwise  (r) ;  for  an  average  freight  is  due  upon 
the  whole:  and  the  merchant  cannot  pick  and  choose,  but 
must  take  to  the  whole,  if  he  takes  to  any.  But  the  merchant 
may  abandon  the  whole,  though  not  part,  in  case  he  thinks 
them  not  worth  the  freight ;  for, 

3.  In  case  of  calamity,  the  merchant  is  only  to  pay  freight 
for  the  goods  saved  («). 

In  the  present  case,  some  freight  is  certainly  due,  but  not 
the  whole  freight ;  for  the  master  acquiesced  in  the  merchant's 
conduct,  who  took  away  his  goods;  and  he  did  not  offer  to 
hire  another  ship,  which  he  might  have  done.  He  has  there- 
fore made  his  election,  not  to  furnish  the  merchant  with  another 
conveyance ;  and  can  only  be  paid  rateably,  for  so  much  of  the 
voyage  as  was  performed.  Again,  only  half  of  the  goods  were 
saved,  the  other  half  being  due  to  the  recaptors ;  therefore  the 
rateable  freight  is  only  due  for  a  moiety.  The  law  in  these 
cases  is  laid  down  agreeably  to  these  rules  in  the  Rhodian  Law ; 
Consolato  del  Mare;  The  Laws  of  Oleron,  sect.  4;  Usages  and 
Customs  of  the  Sea  (in  French) ;  Rockii  Notabilia  de  Navibus, 
Num^'Sl,  edit.  1655;  Ordonnances,  Louis  XIV.  A.  D.  1681, 
par  M.  Colbert,  art.  18,  19  (tit.  3),  21,  22;  and  many  more  au- 
thorities than  I  (Lord  M.)  choose  to  mention.  What  profit  the 
merchant  may  make  of  the  goods  is  totally  immaterial  to  the 
freight;  for  that  becomes  due  before  the  goods  are  sold. 
♦Therefore  let  there  be  judgment  for  the  plaintiff,  with  da-  [     *192    ] 


(o)  Quaref  if  this  passage  should  not 
be  "  with  the  concurrence  of  the  master." 

(p)  But  if  the  ship  be  captured  before 
breaking  ground,  no  freight  is  recoverable; 
for  the  inception  of  freight  is  breaking 
ground ;  Curling  v.  Longt  1  Bos.  &  Pul. 
636 ;  see  BirUy  v.  Gladstone,  3  M.  &  S. 
205. 

(g)  LtUwidge  y,  Oray,  Abbot  on  Ship- 
ping, 816  (4th  ed.). 

(r)  Shields  ▼.  Davis,  6  Taunt  65 :  see 
also  Ward  v.  Felton,  1  East,  507. 

(«)  "  Ap  between  the  owners  of  the 
ship  and  cargo,  in  case  of  a  total  loss,  no 
freight  is  due ;  but  as  between  them  no 
loss  is  total,  where  part  of  the  property  b 


saved,  and  the  owner  takes  it  to  his  own 
use.  Where  the  value  of  the  goods  was 
restored  in  money,  which  b  the  same  as 
the  goods,  freight  is  certainly  due  pro  ratd 
iiineris : "  per  Lord  Monoid  in  BcdlUe  v. 
MoudigUani,  Park's  Ins.  90  (ed.  1817). 
In  that  case,  the  further  conveyance  of  the 
goods  was  prevented  by  the  act  of  a  Court 
having  competent  jurisdiction;  but  where 
it  b  prevented  by  an  act  of  the  ship- 
owners themselves,  to  which  the  owner  of 
the  goods  neither  actually  nor  virtually 
consents,  the  former  is  not  entitled  to 
freight  pro  ratd;  Hunter  v.  Prinsep, 
10  East,  378,  which  see«  and  cases  there 
dted. 
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mages  equivalent  to  the  freight  of  one  moiety  of  the  ^oods,  for 
part  only  of  the  voyage,  viz.  in  the  proportion  of  seventeen  to 
twenty-one  (/). 


(I)  In  eovenani  on  a  charter-party, 
where  the  freighter  covenanted  to  pay 
freight  for  goods  delivered  at  A,y  freight 
cannot  be  recovered  fro  raH  itineris,  if 
the  ship  be  wrecked  at  B.,  though  the 
freighter  accept  his  goods  there.  Per 
Lawreneet  J. ;  "  When  a  ship  is  driven 
on  shore,  it  is  the  doty  of  the  master 
either  to  repair  his  ship,  or  to  procure 
anoUier;  and  having  performed  the  voy- 
age, he  is  then  entitled  to  his  freight :  but 
he  is  not  entitled  to  the  whole  freight  un- 
less he  perform  the  whole  voyage,  except 
fai  cases  where  the  owner  of  the  goods 
prevents  him ;  nor  is  he  entitled  pro  raid, 
unless  under  a  new  agreement  Perhaps, 
the  subsequent  receipt  of  these  goods 
might  have  been  evidence  of  a  new  con-> 
tract  between  the  parties:  but  here  the 
plaintiff  has  resorted  to  the  original  agree- 
ment, under  which  the  defendant  only 
engaged  to  pay  in  the  event  of  the  ship's 
arrival  at  A.}"  Ceok  v.  Jenfdngt,  7  T.  R. 
381;  Liddard  v.  Lopett  10  East,  526,  S. 
P.;  there  Lot^  EUenhonmgh  said,  **The 
acceptance  of  the  goods  was  the  very  sub- 
stance of  the  new  implied  contract  in 
Luke  V.  Lyde,'*    So,  where  the  plaintiff 


contracted  to  carry  the  defendant,  && 
from  D.  to  P.,  but  the  ship  was  brniglit 
into  an  English  port  by  a  ahip  of  war, 
and  the  cargo  condemned,  and  proceed- 
ings were  still  pending  against  the  ship, 
but  the  defendant  had  been  fiberated  and 
his  goods  restored:  it  waa  held,  thtt 
whatever  the  plaintiff ^s  right  might  be  to 
recover  passage-money  pro  raid  ifnmttf 
the  ship  were  restored^  yet  pending  die 
proceedings  the  action  could  not  be  msiB- 
tained;  and  Le  Bkmef  J.,  aaid,  "Tke 
footing  on  which  the  case  of  Lmkt  v.  Lfk 
was  put,  was,  that  tboogih  the  msster 
could  not  recover  on  the  original  eootxac^ 
which  was  not  performed;  yet  that  k 
might  recover  upon  an  implied  auamftit, 
for  a  benefit  already  conferred  on  the  de- 
fendant; which  in  that  case  waa  implied, 
frt>m  the  acceptance  of  the  goods  by  ik 
defendant  at  Uie  pent  into  whidi  tiiej 
were  carried ;"  MuUoy  ▼.  Batker,  5  Esst, 
316.  See  Ritchie  v.  Atkintem^  10  Esit, 
295.  Where  the  freighter  covenants  to 
pay  freight  rateably  at  difiterent  periodi, 
see  Smith  v.  WUiWh  8  East,  437 ;  (rtMn 
V.  Mendez,  2  B.  &  A.  17  ;  and  Hame  t. 
E.  I.  Comp.,past,  291. 


as  wife. 


Chinham  V.  Preston. 

S.  C,  Bnrr.  S.  C.  486. 

Marriage  con-     jyiOTION  to  quash  an  order  of  Sessions,  confirming  an  order 
trary  to  the  late  of  two  justices,  for  the  removal  of  Edward  Young  and  Rebecca 

MttTementfa^  ^^^  "^^^^  ^"^  ^  young  child,  from  Preston  to  Chinham,  as  the 
the  woman  can-  placc  of  the  husband's  last  legal  settlement.  It  appeared,  that 
not  be  removed  Edward  Young  was  since  the  late  nctiv)  married  to  Rebecca 
when  he  was  under  age,  and  without  baims  or  licence.  When^ 
fore  it  was  argued,  that  she  could  not  be  removed  as  his  lawful 
wife,  the  marriage  being  void.  On  the  other  hand  it  was  con- 
tended, that  the  marriage  was  not  void^  but  only  voidahk, 
quoad  the  settlement  of  the  parties. 

Lord  Mansfield,  C.  J. — There  is  this  plain  distinction  be- 
tween things  void  and  voidable :  where  the  law  makes  a  thinji 
void  for  the  benefit  of  the  parties  concerned,  they  may  wave 
that  advantage  if  they  please.  But  the  marriage  act  is  avow- 
edly made  against  both  the  contracting  parties,  {Foster,  J., 
added,  and  against  the  innocent  children  too),  and  therefore 
they  shall  not  wave  the  disabilities  of  it  at  their  own  option;  the 


(t>)  26  G.  2,  c.  33 :  see  4  G.  4,  c.  76,  and  5  G.  4,  c.  32. 


MICH.  TERM,  33  GEO.  II.  K.  B. 


192- 


marriage  is  void  and  null  to  all  intents  and  purposes,  evien 
though  the  parties  should  afterwards  agree  to  it,  wnerever  the 
fact  appears  directly  contrary  to  the  statute  («). 

Order  quashed  per  tot.  Cur.  as  to  Rebecca  and  the  child. 
Confirmed  as  to  the  pauper  Edward. 


(at)  So  a  marriage  by  license  between 
two  illegitimate  cbildren,  being  minorg, 
without  consent  of  parents  or  guardians, 
was  held  wfid;  and  Ixird  Mtaufield  said; 
**  Before  the  26  Geo.  2,  was  passed,  by 
the  laws  then  in  being,  if  a  man  and  wo« 
man  made  a  contract  in  private  per  verba 
de  prasenH,  and  kept  it  a  secret,  and 
afterwards  there  was  a  public  marriage 
solemnized  by  either  of  them,  and  issue 
born  of  that  marriage,  nevertheless  the 
private  contract  took  place  of  the  subse- 
quent marriage;  because  the  canon  law 
compelled  a  strict  observance  of  these  con- 
tracts, and  decreed  them  to  be  solemnised 
in  the  face  of  tlie  Church  ;*'  A.  v.  Hodnett, 
1 T.  R.  96 ;  Weld  v.  dkamberlaiMe,  2  Show. 
300 ;  R.  V.  Brampton,  10  East,  282,  S.  P. 
And  though  it  was  at  one  time  thought, 
that  the  marriage  of  an  illegitimate  minor 


with  consent  of  the  putative  lather  was 
valid ;  R.  v.  EdmtmUm,  2  Bolt,  85  (ed. 
1793):  yet  in  the  case  of  Homer  and 
Liddiard,  in  the  Consistorial  Courts  where 
consent  had  been  given  by  the  mother  of 
the  bastard.  Sir  W.  Scott  decided,  that,  in 
such  a  case,  consent  could  only  be  given 
by  a  guardian  lawfully  appointed  by  the 
Court  of  Chancery,  and  without  it  the 
marriage  is  a  nuUitp:  Reported  by  Dr. 
Croke;  1  Nolan's  Poor  L.  264  (ed.  1814); 
4  Chetw.  Bum's  Just  249  (ed.  1820). 
Thu  decision  was  confirmed  in  K.  B.  on 
argument,  by  three  Judges,  Grote,  J., 
ditM,;  Priettley  v.  Hugkee,  11  East,  1. 
The  consent,  now  requisite,  is  regulated 
by  4  G.  4,  c.  76,  s.  16. 

As  to  publication  of  banns,  see  R,  v. 
BiUingkurtt,  3  M.  &  S.  250,  and  notes. 


Chimuaii 

V. 

Preston. 


Smith  v.  Fraser. 

In  trespass  and  assault,  the  plaintiff  made  affidavit  before  No  counter  affi- 
Foster,  J.,  to  hold  the  defendant  to  bail;  on  the  flagrant  cir-  davit  allowed  to 
cumstances  of  which,  he  directed  2Q0L  baU  to  be  given.  ♦  Now  ^^^^^^  *° 
Mr.  Stow  moved  on  a  counter  affidavit  to  lessen  the  bail.  But  ^"4^100  -1 
the  Court  said,  it  was  a  new  motion,  and  if  the  plaintiff^s  affi-  t  ^^'^  J 
davit  was  false,  he  must  be. indicted  for  peijury,  as  in  the  com- 
mon case  of  affidavits  for  special  bail(ti7). 

(w)  Jmiay  v.  EUesfen,   2  Bast,  453;  Dauies  v.  Chippendale,  2  Bos.  &  P.  282; 

Eeklm  V.  Hartop,  post,  886. 
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FoxcRAFT  V.  Devonshire. 

S.C,  2  Burr.  031. 


Indebitatus  assumpsit  by  Foxcrafl,   assignee   of  one  Payment  of  wiu 
Satterthwaite,  a  bankrupt,  against  Devonshire,  a  factor,  for  ^"f^'JJ^e! 
5000/.    The  bankrupt,  after  uie  act  of  bankruptcy  committed,  cUning^tradcr, 
but  before  commission  issued,  had  consigned  goods  to  that  without  notice  * 
amount  to  Devonshire's  house,  who  sold  the  same ;  but  [he]  had  Jlnkm*teyf  noc 
paid  several  bills  of  exchange  drawn  by  Satterthwaite  (some  of  fraudulent. ' 


HltAKT  ■mat,  Sa  QBO.  n.  K.  B. 

whidi  wue  pud  before,  aame  after,  the  comignnle□)!]l^'e^aTa^ 
lent  m  value  to  the  sooda  consigned,  for  wtiich  he  demanded 
■_  an  allowance.  The  Jury  found  a  verdict  fur  tlie  plaintiff,  and 
now,  upon  motioii  for  a  new  trial,  Noel,  J.,  who  tried  tlic 
cause  at  die  last  Lancaster  assises,  certitied  that  there  was 
evidence  that  the  defendant  strongly  suspected  the  decline  of 
Satterthwwte'a  a&ka,  and  dat  he  paid  these  bOls  to  support  a 
fidae  credit  in  his  piincipal;  and  that  thereupon  the  Jury  found 
liieir  Verdict  vipoa  the  rooting  of  fraud,  agreeably  to  his  senti- 
ments and  diiectiona. 
[  *I94  ]  ■  'It  was  argoed  for  tbe  defendant,  by  Morton,  Aspinali,  and 
Wf/tm,  that  upon  indebitatrts  assumpsit,  which  is  an  action 
tounded  upon  a  contract,  the  plaintio'  ahall  not  be  allowed  to 
aflinn  the  contract  in  part,  by  avaiUng  himself  of  the  con^gn- 
ment,  and  to  disaffinn  it  in  part,  by  alleging  a  fraud  in  the 
■-  aale;  Oetuboroitgh  and  Wiiton;  Thomos  and  Wkytt,  \  Geo.  1, 
coram  Lord  Mae^afieid,  C.  J.;  Wilson  and  Porter,  3  Geo. 2; 
ZMflofi  and  Hyde{a^,  M.  ITIO.  The  assignees  have  their 
election,  and  may  either  consider  the  defendant  as  a  wrong- 
doer in  an  action  ^trover,  wherein  no  set-offis  admitted^  or 
they  may  consider  him  as  a  right-doer,  in  indebitatus  atsutnp- 
rit,  and  call  him  to  account  upon  the  breach  of  contract,  and 
llien  they  must  allow  the  ^hole  of  the  account.  In  cither 
■  case  the  defendant  would  he  safe.  For  in  trover,  a  tortioiK 
conversion  must  be  proved ;  but  none  such  appears  in  tfai^ 
case.  He  came  to  the  possession  of  the  gotxis  lejrally;  tlie 
custody  was  legal;  the  sale  was  legal;  as  a  servant  «aA  bj  di- 
rection of  the  principal.  In  the  present  action,  the  defendant 
was  indisputably  entitled  to  an  allowance  of  such  part  of  the 
bills,  as  were  paid  before  the  consignment.  For  the  statute 
19  Geo.  2(A)  extends  to  this  very  case,  of  money  ^id  in  » 
course  of  trade:  Collet  and  De  Gols,  Ca.  temp.  Talb.  65: 
Brown  and  Williams,  2  Ch.  Cas.  13d.  When  a  purchaser  boni 
Jide  has  a  legal  estate  vested  in  him,  before  the  bankruptcy  of 
the  vendee(c),  and  afterwards  advances  more  money  to  tbe 
bankrupt,  sans  notice  of  the  act  of  bankruptcy,  the  Court  wiii 
not  enquire  strictly  into  the  time  of  lending  it,  so  as  to  injure 
him;  though  an  original  purchase  after  the  act  of  bankruplc; 
coinnulted,and  within  five  years  before  the  commission  issued,  if 
void.  So  too  in  the  present  case,  the  defendant  having  once  got» 
legal  lien  on  the  goods,  shall  be  allowed  his  whole  disbursements 
on  the  bankrupt's  account.  There  is  great  difference  between  a 
merchant  and  factor,  and  two  independent  traders.  2  Mod.  342, 
Myers  and  Soleby;  Action  will  not  lie  against  a  servant  acting 
in  obedience  to  his  master's  commands,  unless  the  command  be 
to  do  an  apparent  ivrong.  If  a  master,  who  has  committed 
a  secret  act  of  bankruptcy,  sends  his  servant  to  market  with 
cattle,  and  he  sells  them,  shall  he  be  accountable  totheas- 

(a)   yUlaia  or  Bilhu  v.  Jt;tdc,   I  Alk.       Uiuikiupt  ate  now  pruiecieH  bj  »L  4  0. 1. 
IS6,    1  Vrt.  Sei..  326.  r   10    s  S2. 

(*)  i:  32,  -.  1.     P:.ymtn(»  l.y  m   ■.. ..  (.)  fmrf.if  .' 
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*signee8  ui  trover;  or  if  he  pays  that  money  by  his  master's     Foxcraft 
order,  shall  he  be  liable  to  indebitatus  assumpsil?  The  case  is  '• 

the  same  at  present  AU  dealing  by  factorage  or  commission  .P*^^^*""^*^, 
must  be  at  an  end,  if,  by  relation  and  fiction,  all  consignments 
after  a  secret  act  of  bankruptcy  must  be  void,  and  make  either 
the  factor  a  wrong-doer  and  subject  to  trover,  or  accountable 
to  the  assignees  for  the  value,  though  paid  in  a  course  of  trade. 
Though  by  the  Judj?e's  report  we  are  precluded  from  arguing 
the  circumstances  of  fraud,  yet  whether  the  whole  of  the  case 
be  for  us  or  no,  if  we  are  entitled  to  any  allowance,  as  we  cer- 
tainly are  to  some,  we  ought  to  have  a  new  trial;  since  no  al- 
lowance has  been  made  at  all. 

Norton  and  Yates  for  the  plaintiff,  argued,  that  the  finding 
of  fraud  has  contaminated  the  whole  case  of  the  defendant,  so 
that  he  is  entitled  to  no  favour.  That  assumpsit  is  a  better 
and  more  equitable  action  than  trover,  as  it  admits  a  set-off 
and  prevents  a  circuity  of  actions.  That  the  cases  cited  only 
prove,  that  a  man  cannot  bring  assumpsit  for  part  of  the  goods, 
which  ratifies  the  contract;  and  trover  for  the  residue,  which 
supposes  a  wrong  done.  That  an  assumpsit  does  not  ratify 
the  whole  contract  in  the  manner  contended  for,  but  sub  modo; 
it  affirms  the  act  of  sale,  but  does  not  affirm  all  other  transac- 
tions between  the  factor  and  bankrupt.  The  lien  of  a  factor 
is  only  on  the  goods  of  his  principal,  but  the  consignment  was 
after  the  act  of  bankruptcy,  when  they  were  no  longer  his 
goods.  Suppose  it  before;  yet  it  would  be  of  dangerous  con- 
sequence if,  after  an  act  committed,  a  bankrupt  b  allowed  to 
draw  bills  on  his  factor  or  agent,  or  increase  a  lien  which  they 
had  before. 

Per  Cur.  Mansfield,  C.  J.,  {apres). — ^The  question  in  this 
cause  was,  whether  the  defendants  as  factors  were  to  be  al- 
lowed to  retain  these  goods  as  a  satisfaction  for  their  commis- 
sion and  expenses,  and  also  for  the  bills  drawn  by  the  bank- 
rupt, or  only  for  the  former.  The  plaintiff  started  a  preUmi- 
nary  point,  whether  the  transaction  of  the  bills  was  or  was  not 
fraudulent.  The  jury  found  it  fraudulent;  and  though  the 
jury  might  judge  wrong  therein,  yet  if  upon  the  whole  case  the 
true  justice  is  evidently  with  the  plaintiff,  the  Court  will  not 
grant  a  new  trial  ((/).  *But  we  are  not  clear,  that  this  action  [  *  196  ] 
of  indebitatus  assumpsit  does  not  affirm  the  whole  transaction. 
It  plainly  allows  the  factor  a  lien  on  the  goods  for  his  commis- 
sion and  expenses,  and  why  not  for  money  by  him  advanced 
on  the  credit  of  the  trade?  Besides,  it  may  be  questioned, 
whether,  as  the  goods  have  been  sold  and  turned  into  money, 
which  made  the  factor  a  debtor,  he  is  not  within  the  statute 
1  Jac.  1,  c.  15,  as  having  (by  paying  the  bills)  paid  his  own  just 
debts  to  the  bankrupt,  without  notice  of  his  actual  bankruptcy*. 
Wherefore  we  have  no  reason  to  suppose,  that,  abstracted  from 
this  circumstance  of  fraud,  the  true  justice  of  the  case  is  with 
the  plaintiff.     This  makes  it  necessary  to  consider  the  fraud 

(rf),Se«  Cox  V.  Kitrhin,  1  Bos.  &  P.  338,  and  post,  418,  464,  1221. 


alleged.  We  do  not  tliink  there  was  a  fraud  proved,  safficienf 
to  found  the  direction  of  the  Judge  and  the  verdict  of  the  jury. 
^  Fraud  is  soinetimee  a  mere  matter  of  fact  to  be  dctemuDed  by 
a  jury;  sometimes  it  is  a  conclusion  of  law  from  facts  agreed 
on  between  the  parties.  The  fraud  here  alleged  is  of  the  lat- 
ter kind.  The  evidence  of  fraud  in  this  case  are  letters  sent 
&om  the  factor  to  the  bankrupt,  which  prove  (according  to  the 
report)  that  a  false  credit  was  given  to  the  bankrupt,  to  pre- 
vent an  open  bankruptcy.  Had  the  transaction  been  after  no- 
tice of  the  act  of  bankruptcy  committed,  the  Judge's  directiod 
would  have  been  agreeable  to  the  terms  of  the  statute  19  Geo. 
2;  but  as  this  was  before  notice  of  the  act  done,  the  direction 
(we  all  think)  was  a  mistake.  It  is  no  act  of  fraud,  for  a  factor 
or  any  person  whatsoever  to  advance  money  to  another,  to  keep 
off  an  act  of  bankruptcy.  On  the  contrary,  it  is  a  generous, 
humane,  meritorious  act.  Men  in  trade  may  often  be  liable  In 
failures,  from  accidents  abroad,  though  their  own  substance  be 
extremely  great,  unless  eome  friend  will  step  in  to  lend  them  a 
helping  hand  for  the  present.  Nothing  is  more  common  among 
merchants,  than  for  a  fictitious  credit  to  be  kept  up,  by  draw- 
ing and  redrawing  bills;  yet  theiie  were  never  denied  to  be  real 
]  debts,  and  are  *  always  admitted  as  such.  Nor  is  the  case  of 
a  factor  in  the  least  more  unfavourable  than  another's ;  the; 
are  liable  to  great  impositions  from  the  merchant,  who  may 
Con»gn  his  goods  difFerently  from  what  he  promiiies  to  do;  so 
that  they  are  not  altogether  so  safe  as  it  has  been  argued  they 
are.  On  the  whole,  there  cannot  be  a  greater  paradox,  than 
that  it  should  be  a  fraud  for  a  man  to  lend  his  money,  with  no 
other  view  but  a  chance  of  being  repaid  it. 

Noel,  J.,  has  been  consulted  with,  and  agrees  tbat  tlie  mat- 
ter DOW  appears  in  a  different  light  than  at  the  trial,  and  cod- 
curs  with  us,  that  these  facts  were  not  sufficient  to  ground  a 
conclusion  of  fraud.  Unless  there  be  a  new  trial  granted,  the 
defendant  must  resort  to  equity,  because  legal  allowances  were 
not  made  to  him  at  the  trial,  as  was  done  in  the  case  of  DUkt 
and  Hyde.  Therefore,  per  tot'  Cur.  Let  there  be  a  new  tiiil 
on  payment  of  costs  («■). 

(«)  A  tradf,  after  a  «crel  aclorboiik-  we  did  not  iniintdiiilely  Ke  howbr  H^ 

iiiplcy,  coniigned  goods  to  a  Sictor,  who  plied  id  Ihe  case  before  u»:   but,  bnbf 

agreed  10  sdvancc   money  thereon,  and,  cince   had   an  opportunity  ot  -"—'""f 

accordingly  accepted  and  paid  bill>  drawn  thai  case,  we  find  that  tliere  wax  no  pnl 

on  him  by  the  trader;  icommiuionaner-  there   deddtd,    that  will   dath  with  <b 

wardi  iuued  agalnit  the  [tadei  an  sucb  opinion  in  Ihii  caie.     It  ippean  ibai  ttei 

prior  act  of  banliruplcy,   after  which  the  case  wa*  notthorouglily  underatood  on  tie 

tiictar  lold  the   goodi   and   received   the  Bret  trial  i  and  all  that  vas  Ihere  Jodidalj 

money:  held  that  he  wai  aniwerabte  to  (tedded  by  thii  Court  wu,    tbat  a  »« 

the  aiiignea  for  the  raloe  of  the  gooda.  trial  ouglit  to  be  granted,   in  order  tbil 

•Lard  Kenyon;  "  Vie  ordered  the  lecond  the  case  might  be  more  fully  luTectigUti 

■i^meni  oat  on  account  of  any  difficulty  It  a  true,  indeed,   that  >ome  eipteisna 

that  thIi  taie  pretented  to  Ihe  Court;  but  there  dropt  frdm  Lord  M<o^fitU  bnai- 

Ihe  caie  of  Pozcn^t  t.   Dttmuhire   wai  able  to  Ihe  argument  of  the  defendaud  n 

preKcd  upon  us  on  the  former  argument  ibia  caK ;  but  even  if  such  had  been  ia 

a*  a  decision  directly  in  favour  of  the  de-  Judicial  opinion,  »e  moit  have  exandatJ 

l^ndants;  and  that  case  is  iniolved  ins*  the  grounds  of  it;  and  after  paying  rmy 

much  obswrily,  tliai,    when  it  wa>  cited,  altention  tliat  is  due  to  the  opinion  of  » 
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great  a  man,  we  must  have -^decided  ac- 
cording to  the  provisions  of  the  statutes 
alluded  to;  Copland  v.  Stein,  8  T.  R.  199. 
A  factor,  who  becomes  surety  for  his  prin- 
cipal, has  a  lien  on  the  price  of  the  goods 
sold  by  him  for  his  principal,  to  the  amount 
of  the  sum  for  which  he  has  so  become 
surety :  Drinkwater  v.  Goodwin,  1  Cowp. 
251,  in  which  case  the  factor  had  sold  the 
goods  before  any  act  of  bankruptcy,  but 
had  not  received  the  money  till  after  ac- 
tion brought.  So  where  a  principal  in- 
foims  his  factor,  that  he  intends  to  con- 
sign a  ship  to  him  "for  sale,  and  draws 
bills  on  hira,  which  the  factor  accepts, 
the  latter  has  a  lien  on  the  proceeds, 
as  well  for  disbursements,  as  for  accept- 
ances, whether  paid  or  outstanding;  Ham- 
monds  v.  Barclay,  2  East,  227.  Where 
A.  a  factor  having  sold  goods  of  B.  in  his 


own  name  to  C,  the  Utter,  without  pay- 
ing for  these  goods,  sent  another  parcel  of 
goods  to  A.  to  sell  for  him,  never  having 
employed  A.  as  a  fiictor  before:  C.  then 
became  bankrupt,  and  his  assignees  clum- 
ed  the  goods  sent  by  him  to  A.,  and  which 
still  remained  unsold,  tendering  the  charges 
upon  those  goods.  A.  refused  to  deliver 
them  up,  claiming  a  lien  upon  them  for 
the  price  of  the  former  sold  by  him  to  C, 
there  being  a  balance  then  due  from  B.  to 
himself:  it  was  held  by  three  Judges 
against  the  opinion  of  Lord  Alvanley,  C.  J., 
that  the  assignees  were  entitled  to  reco- 
ver; Houghton  V.  MatthitM,  3  Bos.  &  PnL 
485.  See  Walker  v.  Birch,  6  T.  E.  258; 
Hudton  V.  Granger,  5  B.  &  A.  27 ;  and 
Godin  V.  London  Att.  C,  ante,  103;  Green 
V.  Farmer,  post,  651. 


FOXCRAPT 


V, 


Devonshire. 


Williams,  on  Demise  of  Johnson,  v.  Keen,  Casual  Ejector, 
Morgan  et  ctl*  Tenants  in  possession. 

Nine  ejectments  were  delivered  in  the  county  borough  of  Leave  to )»icad 
Cannarthen (y ) :   Serjeant  Nares  moved  (seconded  at  his  re-  ^onindect-*^" 
quest  by  self  and  others)  for  leave  (ff)  for  the  defendant  to  plead  ment 
to  the  jurisdiction  of  the  Court  of  King's  Bench,  on  the  au- 
thority of  a  case  of  tl^  like  kind  moved  by  Mr.  Morton,  H. 
31  Geo.  2,  Johnson  on  demise  of  Williams  aganist  David.  The 
common  practice  of  the  Court  is  to  receive  motions  for  judg- 
ment against  the  casual  ejector  nisi,  &c.  after  the  term  is 
ended;  and  then,  upon  the  common  rule,  the  new  defendant 
has  no  opportunity  to  plead  to  the  jurisdiction,  or  to  move  for  ' 


(/)  Probably  the  county  borough  of 
Carmarthen  has  an  exempt  jurisdiction. 
*'  Exempt  jurisdiction  is  this,  and  was 
granted  to  cities  or  towns  corporate  for  the 
benefit  of  trade ;  it  was  a  grant  to  the 
freemen  of  such  a  city  or  town,  that  they 
should  not  be  impleaded  out  of  their  dty 
or  town,  and  this  grant  was  good,  if  there 
were  a  Court  in  the  dty  or  town  to  hold 
plea  of  the  matter.  And  if  such  inhabi- 
tant, in  that  case,  be  impleaded  in  any 
other  Court,  he  shall  plead  this  franchise 
to  the  jurisdiction;  and  if  he  were  sued  be- 
low, he  might  have  a  certiorari  and  re- 
move it  up ;  for  the  privilege  of  being  sued 
no  where  else  being  for  his  advantage  he 
may  waive  it ; "  per  Holt,  C.  J.,  in  Croue 
V.  SmUh,  12  Mod.  644,  8  Salk.  79 :  it  U  a 
grant  to  a  eity,  that  the  inhabitants  shall 
be  sued  within  the  dty  and  not  eUewkere, 
and  nobody  can  take  advantage  of  it,  but 
the  defendant;.  iS.  C.  2  Ld.  Raym.  837; 
Bro.  Abr.  Conusance,  pL  45,  S.  P.  Sea 
also  the  Case  of  Cambridge  UntvertUy, 
10  Mod.   126.    In  all  personal  actions, 


whether  local  or  transitory,  if  there  be  no 
plea  to  the  Jurisdiction,  the  Courts  of 
Westminster  Hall  may  hold  plea  thereof;" 
per  Lee,  C.  J.,  in  Chapman  v.  Mattisom, 
Andr.  198.  But  this  is  to  be  distinguish- 
ed from  a  grant  uf  conusance  of  pleas  to 
the  lord  of  a  franchise,  of  which  he  only 
can  take  advantage,  by  putting  in  his 
claim  of  conusance;  2  Ld.  Raym.  836. 
As  to  which,  see  Kendrick  v.  Kynatton, 
post,  454. — ^Vin.  Abr.  Conusance,  (A  2). 

(g)  The  tenant  in  possession  cannot 
plead  to  the  jurisdiction  without  leave  of 
the  Court;  Thrustaut  v.  Holdfast,  1  Bar- 
nard. 352,  365;  Daoenport  v.  Jaekson, 
Andr.  368.  An  affidavit  of  the  truth  of 
the  plea  is  necessary ;  Hatch  v.  Cannon, 
3  Wils.  51;  Doe  V,  Roe,  2  Burr.  104$. 
The  plea  of  ancient  demesne,  which  is  a 
plea  to  the  jurisdiction,  miut  be  pleaded 
withm  the  first  four  days  of  the  Term ; 
Denn  v.  Fenn,  8  T.  R.  474 ;  but  the  Court 
will  allow  it  to  be  filed  de  bene  esse,  pend- 
ing a  rule  nisi  for  permission  to  allow  the 
plea  so  filed ;  Doe  v.  Roe,  10  East,  523. 
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WnMum     feaveaotodo.    Rtdn  to  ■heir  cniw  w 
~         wardB  fffiwjff  absolute. 
"^T^*         *(Qo.  WIiedieric^ulaihdieaiodaathaddBDtlutvelMai^ 
tow.       '*liuittieteiiimti»piuteuiom,wkmmaded^fimiamt,wm^iam 
r~*7go~i  iMTeffte.;"  fitf  the  rale  now  gnuited  uteuM «aHy  tn  irffcrt jt» 
^  ^ -CMoal  qector,  die  only  then  de&Bdant.) 

■■#■  ^       ^ 

Ths  Knie  r.  Gibs< 

MMMtMM  WM^  Norton  mored  to  qoaah  as  order  of  baatardy, 
MiKliiOtH^  Ming  mdefenriUe  wa«  aoewdiiwly  done;  the  tlcfendant  en- 
iMMiiBi]rt»  taring  into  &  reeognuanee  to  abue  the  order  of  the  scssiont 
J^SJjf'*  .bdow;  which  was  the  reaaon  (the  Court  said)  why  the  per- 
1  appeannce  cS  the  defendant  was  in  these  cases  alna^ 


■-,'■;■;        ,  Qabdisbr  V.  CnoeBDALB. 

8.C  IBinr.WH. 

Oiuicdon      Action  on  a  poUcy  of  Inmirance  m^e  on  a  di^i  t .. .  „  _, 

wiDitinnmn   Greenland,  whicn  insured  her  acainst  all  perils,  ice  only  ex- 
Ani  total  km  or  »    i       ci  ■.  i  ■         ^  '^     ^_•  i.  ^i.         ' 

■Up,  plaintiff     cepted.     one  was  damaged  in  a  storm ;  upon  which  the  ownen 
iDByracoTerbT   broke  her  up  at  Bergen,  and  then  brougnt  this  action  agaimt 
aputiii  lou.      tijg  insurers  for  the  total  loss.     The  jury  found  a  verdu^  for 
the  plaintiff,  with  SO/,  damages,  for  a  partial  or  average  loss. 

Morton  moved  to  set  aside  the  verdict,  and  to  enter  up  judg- 
ment as  in  case  of  a  nonsuit;  because  (he  argued)  the  whtue 
declaration  is  substantive,  the  total  loss  is  the  gist  of  the  com- 
plaint; and  therefore,  unless  the  case  be  wholly  proved,  the 
plaint^  must  be  nonsuit.  Dean  against  Dicker,  Stra.  1^; 
insurance  on  goods  in  the  Dursley  galley,  which  was  taken 
by  an  enemy,  and  cut  out  of  port  eight  days  afterwards.  Plain- 
tin  brought  action  for  the  total  loss.  It  was  insisted  for  the 
defendant,  that  as  only  salvage  was  to  be  naid,  therefore  onlj 
an  average  loss  could  be  recovered  for;  wnich  was  not  within 
the  decimation.  Chief  Justice  said,  the  phuntiff  must  recover 
in  the  present  case ;  but  it  might  have  been  otherwise,  had  the 
ship  been  retaken  before  it  was  carried  intra  prcegidia(i). 
[  •  199  ]  *  Aston,  on  the  same  side,  cited  Horn  and  Chantiler(k),  aoA 
Hamilton  and  Veere,  9,  Saiuid.  169.     If  a  person  declares  that 

((}  But  thiit  w«  an  iniuiance,  internt  and  detained  ciglit  days  makea  one.     Bd 

or  no  interat  i  and  the  Chief  Juilice  beid  such  iniuiances  aie  now  illcgul  by  I9G.1 

that  tlie  plaintiff  ought  to  reroier  tot  a  c  37.     See  Hamllm  *.   Mtuda,  fH, 

total  hn;  for  bii  waa  a  wager  upon  a  to-  STS. 

tol  km  in  tbc  voyage,  and  there  had  hap-         {It)  1  Hod.  271,  2  Keb.  687,  TIO. 
pcnrd  onr  i  for  the  beiiif;  carried  into  pwi 


Crosedalb. 
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he  lost  his  apprentice,  per  quod  servitium  amisii  pro  residuo      Gardiner 
terminiy  if  he  recovers  for  the  whole  remaininfic  term,  when  part      ^     *'• 
of  it  is  still  to  comci  it  is  bad. 

E.  Harvey  on  the  same  side. — Had  judgment  gone  by  de- 
fatdty  the  defendant  would  have  admitted  lul  the  declaration, 
and  therein  the  total  loss,  for  which  only  the  Jury  could  have 
assessed  damages  on  a  writ  of  enquiry,  and  not  for  an  average 
loss. 

Lord  Mansfield,  C.  J. — ^This  point  of  a  partial  loss  was  re- 
sorted to,  late  in  the  trial,  after  I  had  dehvered  my  opinion, 
that  the  plaintiff  could  not  recover  for  a  total  loss.  The  de- 
fendants contended,  that  no  recovery  could  be  had  for  a  partial 
loss  on  this  declaration.  I  gave  no  opinion,  but  directed  a 
verdict  for  a  partial  loss,  subject  to  the  opinion  of  the  Court; 
and  the  Jury  assessed  damages  less  by  half  than  what  was 
proved.  I  can  hear  of  no  determination  upon  this  point.  It 
therefore  stands  upon  principles.  And  I  think  a  recovery  may 
be  had  for  a  partial  loss.  This  is  an  action  on  the  case,  which 
is  a  liberal  action;  a  plaintiff  may  recover  therein  whatever  in 
justice  he  ought,  consistent  with  the  grounds  of  his  declaration. 
He  may  recover  less  than  he  lays,  but  not  more.  The  action 
is  grounded  on  the  policy  of  insurance,  and  the  damage  that 
has  arisen  to  the  ship.  As  to  the  totality  or  partiality  of  the 
loss,  that  is  only  material  in  respect  of  the  quantum  of  damage : 
The  ground  of  the  action  is  upon  the  perils  within  the  poUcy. 
It  may  be  said,  that  the  defendant  does  not  come  prepared  to 
make  a  defence  against  any  thing,  but  the  total  loss  laid  in  the 
declaration.  But  he  should  come  prepared  to  say,  first,  Whe- 
ther he  signed  the  policy;  and  secondly,  Whether  any  or  but 
little  loss  accrued.  The  contrary  doctrine  would  introduce 
great  inconvenience,  by  making  distinct  counts  requisite  for 
every  possible  species  of  damage,  and  every  possible  quantum 
of  loss.  I  therefore  think  the  plaintiff  on  such  a  declaration 
may  recover  either  the  total  laid,  or  any  part  of  it. 

Dennison,  J. — There  are  many  actions  wherein  nothing  can 
be  recovered  but  for  a  total  loss ;  but  this  is  not  one  of  *  them.  [  *200  ] 
This  is  an  action  for  damages,  in  which  the  plaintiff  shall  re- 
cover pro  tantOy  according  to  what  he  proves.  In  an  action  of 
waste  for  puUing  down  a  whole  house,  a  man  may  give  evidence 
of  pulUng  down  part  of  it.     It  is  a  migh^  clear  case. 

Foster,  J.,  accord.  Wilmot,  J. — In  aU  actions  on  the 
case,  the  substance  of  the  count  is  damage  assigned;  the  total 
or  partial  loss  is  only  the  measure  of  that  damage.  On  a  writ 
of  enquiry,  the  plaintiff  could  have  recovered  for  no  more  than 
the  damage  proved ;  and  if  he  had  not  proved  the  whole  loss, 
he  must  have  recovered  for  what  he  did  prove  (/). 

The  postea  was  dejivered  to  the  plaintiff. 

(/;  As  to  proceeding^  on  policies  of  insurance,  see  Park's  Ins.  592  (ed.  1817). 

See  also  2  Doug.  732,  Gnxnt  v.  AitUt  ^ 
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SxRONa  V.  Teatt,  [Lessee  of  Mervin.J 

5.  C.  2  Burr.  912. 

Words  may  be  XiRROR  from  King's  Bench  in  Ireland  (m).  On  ejectment, 
supplied  to  re-  the  Jury  found  a  special  verdict,  that  by  settlement*  22d  De- 
raSty  Sa^e-*"  member,  1711,  Audley  Mervin,  on  the  marriage  of  hb  eldest 
vise  (so  as  to  son,  Henry,  with  Mary  Tichbum,  conveyed  lands  of  1800/.  per 
except  a  rever-  annunif  in  Tyrone,  in  trust  for  himself  for  life,  remainder  to 
tent  of  the^teT  Henry  for  life,  remainder  to  the  first  and  other  sons  of  flie 
tator  can  be  col-  marriage  in  tail  male,  reversion  to  himself  in  fee.  Audley  being 
lected  from  also  seised  in  fee  of  other  lands  in  Meath  and  Tyrone,  <n 
hbwiu?^^^      600/.  per  annum j  and  having  three  younger  sons,  Au^Uey, 

James,  and  Theophilus,  and  four  daughters,  he,  in  171 7,  made 
his  will,  beginning  thus,  '^  And  as  to  a//  my  worldly  estate{n), 
''  &c.,  and  then  devises  to  his  wife,  Olivia,  by  special  descrip- 
tions, the  last  mentioned  lands  in  Meath  and  Tyrone,  and 
also  all  other  his  lands,  tenements^  and  heredttaments  in 
Meath  and  Tyrone,  whereof  he  was  seised  in  fee-simple;  to 
"  the  use  and  intent,  that  his  wife  might  take  thereout  an  an- 
'^  nuity  of  100/.  for  Ufe,  and  should  raise  by  sale,  &c.  so  much 
''  money  as  would  pay  the  debts  which  should  exceed  the 
"  value  of  his  personal  estate ;  and  if  any  remain  unsold,  &c. 
''  then  with  remainder  to  the  use  of  his  sons,  Audley,  James, 
'^  and  Theophilus,  successively  for  hfe,  and  to  their  first  and 
other  sons  respectively  in  tail  male ;  remainder  to  his  daugh- 
ters as  tenants  in  common  in  tail;  remainder  to  *two  of  his 
**  nephews  in  fee.  Proviso,  that  if  Henry  and  Audley  die 
"  without  issue  in  the  life-time  of  James,  so  that  the  estates 
"  settled  upon  Henry  in  1711,  shall  come  to  James,  the  lands 
**  devised  by  will  shall  go  over  to  Theophilus."  The  question 
was,  Whether  the  reversion  of  the  settled  estates  by  the  deed 
of  1711,  passed  under  this  will  to  the  devisees,  or  whether  it 
descended  to  the  heir  at  law.  In  Easter  Term,  1759,  judg- 
ment was  given  in  the  Court  below,  that  it  passed  by  the 
will,  and  the  alienee  of  the  heir  at  law  brought  this  writ  of 
error  (o). 

Knowler,  for  the  plaintiff  in  error,  argued,  1.  That  the  tes- 
tator never  intended  to  devise  this  reversion  by  will,  as  he 
distinguishes  his  settled  estates  from   the  lands  devised.     In 


[     ♦SOI     ] 


a 


(< 


(m)  At  that  time  a  writ  of  error  lay 
from  K.  D.  in  Ireland  to  K.  B.  in  Eng- 
land, and  thence  to  Doni.  Proc. :  but  by 
23  G.  3,  c.  28,  s.  2,  no  writ  of  error  or 
appeal  from  any  Courts  in  Ireland  shall  be 
received  by  any  Court  in  Great  Britain. 
Since  the  tJnion,  however,  an  appeal  lies 
from  the  supreme  Irish  Courts  to  the 
House  of  Lords. 

(n)  As  to  the  effect  of  these  words,  see 
Frogmorton  v.  fVrighty  post,  889. 

(o)  It  appears  from  1  Burr.  912,  that 
the   lessors   of  the    defendant    in   error, 


whose  demises  are  material,  were,  Wesley 
llarman,  eldest  son  and  heir  of  Lucy 
Mervin,  one  of  the  testator's  daughters: 
Eleanor  Irwin,  another  daughter,  axnl 
widow  of  one  Irwin ;  and  Anne  Mervin, 
also  a  daughter,  and  widow  of  one  Mer- 
vin, alitu  Richardson ;  and  that  all  the 
other  daughters,  and  all  the  sons,  had 
died  s,  p. :  the  two  nephews  were  also 
dead.  Henry  Mervin  had  aliened  the 
property,  contained  in  the  deed  of  1711, 
after  his  father's  death,  to  Strong. 
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Comyns  and  Sympson^  in  Common  Pleas,  Mich.  1750,  Willes^      .Strong 
C.  J.,  Birch  BXiA  Gundry^  Js.,  were  of  opinion,  that  where  an        v  "• 

estate  is  particularly  disposed  of  in  a  will,  the  reversion  of  it  , ^^^  '    ' 

will  not  pass  by  a  general  residuary  devise  in  the  same  will, 
provided  there  be  somewhat  else  that  passes  to  satisfy  the 
general  words:  Burnet  9  J.,  contra.  2diy.  That  if  he  did  in-  Query,  if  an 
tend  to  devise  it,  it  must  pass  (if  at  all)  as  an  executory  devise;  executory  demise 
but  the  contingency  is  too  remote  for  that  purpose  (/?)•  An  ontheezpira- 
estate  in/uturo,  to  vest  on  a  contingency  precedent,  is  the  de-  tion  of  a  trust  to 
finition  of  an  executory  devise.  Ihe  Courts  have  gone  very  paydcMaofthe 
far  to  support  executory  devises.  They  have  been  held  good, 
if  to  take  effect  after  one  Ufe  or  more  in  being:— or  after  two 
successive  lives : — Or  after,  one  life  in  being,  and  twenty-one 
years  after.  A  devise  to  the  unborn  son  of  a  bachelor  has  been 
aUowed,  because  the  contingency  must  happen  within  one  life: 
and  one  to  the  unborn  son  of  A.  B.  when  he  arrives  to  the  age 
of  twenty-one  has  been  also  held  good.  But  this  case  exceeds 
them  all.  This  devise  takes  effect  after  payment  of  debts  inde- 
finitely, which  may  surpass  the  longest  term  hitherto  allowed. 
The  enquiry  here  is,  not  how  soon  the  estate  may  vest,  but  how 
soon  it  must  vest;  what  is  the  longest  time  that  can  possibly 
happen  before  it  vests.  The  Court  cannot  foresee  wnen  the 
debts  will  be  paid.  Bagshaw  and  Spencer  (q)  in  Chancery,  M. 
1748;  a  devise  afl«r  payment  of  the  testators  *  debts  indefi-  [  *202  ] 
nitely.  Lord  Hardwicke  held  it  too  remote  a  contingency  to 
ground  a  good  executory  devise.  Objection  1.  Olivia's  was 
only  a  personal  power  to  sell ;  therefore  the  contingency  must 
happen  withm  a  life.  But  this  was  otherwise  held  \n  Bagshaw 
and  Spencer.  Objection  2.  By  an  Irish  statute  of  limitations, 
lately  made,  no  claim  of  debts  is  allowed,  unless  made  within 
twenty  years;  therefore  the  contingency  must  happen  within 
that  time. — But  this  act  does  not  extinguish  the  debts.  It  only 
bars  the  remedy.  It  may,  or  may  not,  be  pleaded;  and  if  it 
may  not,  there  is  a  possibiUty  of  the  contingency's  lasting 
longer.  But  if  the  executory  devise  was  void  at  its  creation,  it 
could  not  be  cured  by  any  subsequent  matter,  as  this  statute 
is:  so  held  25  April,  1733,  Lord  Lanesborough  and  Morgan ^ 
in  Dom.  Proc.  (r). 

Norton^  for  the  defendant  in  error,  argued, — 1st.  That  the 
testator  meant  to  devise  the  reversion,  by  the  generality  of  his 
introductory  clause.  All  my  worldly  estate;  which  is  equivalent 
to  the  case  of  Beechcroft  and  Beechcrofty  2  Vern.  690,  where 
all  my  estate  in  the  world  was  held  to  carry  a  reversion.  See 
also  Moor,  341,  Owen,  155.  There  is  also  no  doubt  but  the 
words  lands^  tenements,  and  hereditaments  are  large  enough  to 
carry  it;  Chester  and  Chester (s);  2  Vern.  621  {t).     2dly.  That 

(p)  See  Gootbnan  v.  Goodright,  ante,  be   that  of  Lady  Lanesborough  v.  Fox, 

1S8.  3  Bro.  P.  C.  130  (2nd  ed.)f  Cases  temp. 

(q)  1  Wils.  238,  1  Yes.  Sen.  142,  2  Atk.  Talb.  262. 
570,  577,    Fearae*s  C.  R.  121.     As  to         (s)  3P.Wms.56. 
what  estate  a  devise  for  payment  of  debts  (<)  Strode  v.  Ruseel:  see  also  FrogmoT' 

gives,  see  Doe  v.  Wetton,  poet,  1215.  ton '9,  Wright,  pott,  891,  n. ;  Roe  v.  Bolton, 

(r)  The  ca«e  here  alluded  to  seems  to  pott,  1045. 
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thb  win  take  eflfect  as  a  present  use  to  the  deriaees.  The  pay- 
ment of  debts  is  a  mere  charge,  and  the  use  vesta  aulyect  to 
that  charge;  at  least  it  will  operate  as  an  executory  devise,  the 
sale  for  payment  of  debts  hemga.  mere  personal  trust  to  Olrria, 
and,  as  such,  must  die  with  the  person*  And  the  testator  most 
very  well  know,  from  the  paudty  of  his  debts,  that  the  devise 
would  take  eifect  within  the  time  limited  by  law. — ^No  ddbts 
are  found  Inr  the  special  verdict,  and  therefore  from  the  com- 
parison of  this,  wim  the  Irish  statute  of  limitations^  the  lawwiD 
conclude  there  were  none;  and,  if  so,  then  the  estate  vested 
immediately  on  the  testator's  death. 

Per  Cur.  Lord  Mansfield,  C.  J. — The  question  In  tbii 

case  consists  of  two  branches;    L  Whether  this  limitatifiii 

[    *203    ]  *was  good  by  way  of  executory  devise;  2.  Whether^  on  the 

frmdamental  merits,  the  testator  meant  to  devise  the  reversion 

by  tfaeseffeneral  words. 

Isi.  yve  shall  give  no  opinion  on  the  first,  because  the  se- 
cond win  make  a  total  end  of  the  question.  However,  I  tJiink 
tbe  Case  of  Bagshaw  and  JS^^encerla  not  applicable  to  thepre^ 
sent  case. 

9d.  The  general  words  are  certainly  sufficient  to  carry  the 
reversion,  ifuiere  were  no  particular  reasons  to  the  eontiaiy. 
Inde^,  had  he  mentioned  estates  m  poMsessian,  then  the  rever- 
sion would  not  have  passed  ;  and  those  words  may  be  supplisd 
by  the  Court,  if  they  believe  it  agreeable  to  the  testaton  m- 
tention.  And  his  intention  is  very  apparent  from  other  ezpresi 
words  in  his  vdll;  the  provisionary  clause  in  particular,  where- 
by he  directs,  that  the  lands  devised  shall  go  over  to  Theophi- 
lus,  in  case  the  settled  estate  shall  come  to  James.  Every  part 
of  this  clause  speaks,  that  he  had  'no  intention  of  devising  the 
reversion.  Let  us  suppose  two  cases  that  might  have  happened 
under  this  settlement.  If  Hemy* s  wife  had  died  without  issue 
male,  and  he  had  married  again  and  had  issue ;  then  if  the  re- 
version be  Here  devised,  the  son  of  Henry  and  heir  at  law  of 
the  testator  must  be  disinherited  of  the  whole.  Again,  if 
Henry  and  Audley  both  die  without  issue  male;  then,  on  this 
construction,  James  must  forfeit  the  whole  estate  comprised  in 
the  deed  of  1711,  and  yet  the  testator  plainly  supposes,  that  if 
the  estate  in  settlement  descended  to  James,  it  would  be  more 
advantageous  than  the  estate  devised.  This  construction  would 
be  therefore  absurd,  in  case  of  these  two  events;  and  the  con- 
struction must  be  uniform  in  case  of  all  events.  ^Vherefore  it 
is  demonstrable,  that  the  testator  did  not  intend  to  cover  the 
reversion  by  these  general  words.  Probably  he  did  not  know 
the  reversion  was  devisable  by  him.  Every  other  word  through- 
out the  whole  will  restrains  the  generality  of  the  words  to  those 
estates,  of  which  he  was  seised  m  fee  in  possession.  I .  Loca- 
lity; his  expressing  the  place  where  the  lands  lie;  place  is 
properly  applicable  to  lands  only,  not  to  incorporeal  heredita- 
[       204    ]  ments,  as  remainders  and  rever*sions.     Thus  devises  of  lands 

have  been  held  to  pass  only  a  man*s  lands ;  but  devises  of  one  s 
esta;te  will  convey  the  whole  interest  •  Yet  where  locality  is  an- 
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iiexcd  to  the  word  estate^  it  has  been  restrained  to  the  lands  in 
possession  only(i?).     2.  When  a  man  intends  to  devise  a  re- 
mainder or  reversion,  he  usually  expresses  them  by  those  names, 
and  does  not  leave  it  to  be  collected  from  the  general  expres- 
sion of  seised  in  fee^simple.     But  these  are  only  additional 
strengthening  arguments;  it  being  clear  in  this  case,  that  the 
testator  did  not  mean  to  devise  the  reversion,  and  therefore  we 
shall  supply  the  words,  in  possession^  which  are  wanting  (u). 
Such  supplying  is  not  without  example.     In  Coryton  and  HiU 
Uer{w),  a  devise  was  for  99  years,  omitting  the  words  if  he 
should  so  Umg  live;  Lord  Hardioieke^  Chancellor,  thought  from 
the  nature  of  the  settlement,  that  this  was  the  intent  of  the  tes- 
tator, and  that  these  words  should  be  supplied  to  correct,  qua-  JSIa^*^?' 
lify,  and   restrain  that  general  devise.     This  case  is  much  judgment  of  re- 
stronger  ;  because,  there  the  intent  was  collected  only  by  impli-  Tenai  wai  af- 
cation ;  here  it  is  collected  from  the  express  words  of  the  tes-  ^^  *"  ^^*^ 
tator. 

Foster  and  Wilmot,  Js.,  accord.;  Dennison,  J.  (absent 
at  the  argument  through  indisposition)  gave  no  opinion  (j?). 

Judgment  reversed. 


(p)  See  Counten  o(Bridgewatery.  Duke 
of  Bolton,  6  Hod.  106 ;  Berry  v.  Edge^ 
worthy  2  P.  Wms,  522;  Tt^U  v.  Page, 
2  Atk.  37;  Goodwyn  v.  Goodwffn,  1  Veg. 
S.  226;  Uoldfattv.  Marten,  1  T.  R.  411; 
Fletcher  v.  Smiton,  2  T.  R.  656,  &  659  n ; 
Roe  dem.  Child  v.  Wright,  7  East,  259; 
Chichester  V,  Oxendon,i  Taunt.  176;  Bai- 
Us  V.  Gale,  2  Yes.  S.  48.  See  also  Doe  t. 
Rout,  7  Taunt  79 ;  Dosy.  Pigott,  Id.  553, 
1  B.  Mo.  274;  Harding  v.  Gardiner,  1 
Brod.  &  B.  72,  3  B.  Mo.  565. 

(« )  See  Freeman  t.  Duke  of  Chandoe,  1 
Cowp.  363;  Jtkyns  v.  Atkyns,  2  Cowp. 
808  ;  Goodright  v.  Marq.  of  Dotanshire,  2 
Bos.  &  P.  600,  where  Lord  Jloanley  ob- 
senres,  that  in  the  principal  case,  "the 
Court  did  not  proceed  upon  the  argument 
of  presumption  of  an  intention  to  ezdude, 
but  upon  the  inconsistencies  and  absurdi- 
ties, which  would  arise  from  including  the 
estate  in  question.  Seealso  Anl/A  t.  Saun" 
ders,post,  736. 

(w)  2  Cox,  340 ;  dted  in  2  Burr.  928, 
8  Ves.  8.  195 ;  Feame,  590. 

(x)  This  case  is  recognized  in  Doe  dem. 
Reads  t.  Reade,  8  T.  R.  118.  "The com- 
mon expression  in  the  books,  that  an  heir 
shall  not  be  disinherited,  except  by  express 
words,  or  necessary  implication,  b  not  cor- 
rect; the  proper  terms  of  the  rule  are,  that 
the  intent  of  the  testator  ought  to  appear 
plainly  hi  the  will  itself,  otherwise  the 
lieu-  shaU  not  bedismherited:"  Per  ffUles, 
C.  J.,  in  Moone  dem.  Fagge  v.  Heaseman, 
Willes'  R.  140.     And  where  there  is  no 


ambiguity,  a  devisee  is  as  much  fiivour- 
ed  as  an  heir  at  law;  Per  Holtt  C.  J., 
in  Falkland  v.  Bertie,  2  Vem.  340;  Jnon. 
6  Mod.  133,  ca.  180,  S.  P.    In  construing 
¥riUs,  erery  word  is  to  have  effect,  if  not 
inconsistent  with  the  general  intentbn, 
which  is  to  control ;  if  two  parts  are  totally 
inconsistent,  the  latter  prevails;  if  a  mean- 
ing can  be  collected,  but  it  is  wholly  doubt- 
ful in  what  manner  it  is  to  take  effect,  it  is 
void  for  uncertainty;  Constaniine  v.  Con- 
stantine,  6  Yes.  Jun.  100 ;  Blane^d  v. 
Bkaufford,  Roll.  R.  319.      "The  safest 
course  is  to  abide  by  the  words :  where  they 
have  once  got  a  dear,  settled,  legal  mean- 
ing, it  is  very  dangerous  to  conjecture  a- 
gainst  that,  upon  no  better  foundation,  than 
limply  that  it  is  improbable  the  testator 
could  have  meant  to  do  one  thing  by  one 
set  of  words,  having  done  another  thing, 
using  other  words,  as  to  persons  in  the 
same  degree  of  rekuioh  to  him :"  Per  El- 
don,  C.  in  Crooks  v.  Ds  Fandes,  9  Yes.  J. 
205.    And  see  Molynenx  v.  Scott,  post, 
876.    Croke,  J.,  says,  "1,  No  will  ought 
to  be  construed  per  pareettas,  but  by  en- 
tireties; 2,  To  admit  of  no  contrariety  or 
contradiction ;  3,  No  nugation,  nor  any  nu- 
gatory thing  ought  to  be  in  a  will :  and 
these  rules  being  observed,  as  a  key,  they 
will  open  the  doors  in  every  will ;"  in  Hir- 
riU  V.  Nichols,  2  Buls.  178.    As  to  the 
construction  of  wills,  see  Bac.  Abr.  WUis 
Test.  (F),  and  1  Roberts  on  Wills,  353, 
ed.  1826). 


f. 
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Smith  v.  Stotesbury. 

S,  C.  2  Burr.  924. 

Promise  of  a       ErROR  from  the  Court  of  Stepney.     The  plaintiff  was  a 
to  ^c  uiiji     sheriff's  baiUff,  and  had  arrested  one  Redshaw  at  the  suit  of 
iUegai,  and' will   One  Stanton,  on  a  capias  from  the  Common  Pleas  for  2oOL 
not  maintain  an   Redshaw  had  procured  the  defendant  Stotesbury  to  be  bail  for 
^tmuu!^ "'       ^™'  ^^^  which  he  was  to  give  hun  fifteen  guineas ;  and,  in  or- 
der to  influence  Smith  to  accept  of  his  bail,  Stotesbuir  agreed 
to  give  him  six  guineas  and  a  half,  when  Redshaw  paid  him  the 
15/.,  which  he  soon  aft;er  did.     But  Stotesbury  failing  in  his 
promise  to  Smith,  he  brought  an  action  on  the  case  ui  Stepney 
Court,  setting  forth  this  matter  in  his  declaration,   and  also 
counted  on  a  general  indebitatus  assumpsit.   On  non  assumpni 
[     ♦  205    ]  pleaded,  and  *  issue  joined,  the  jury  found  a  general  verdict  for 

the  plaintiff,  with  4/.  19^.  damages,  (the  jurisdiction  of  that 
Court  not  extending  to  5/.)  and  judgment  was  entered  for  the 
plaintiff.  But  in  the  King^s  Bench  the  Court  were  afl  of  opb- 
ion,  that  this  was  an  illegal  consideration,  and  reversed  the 
judgment  with  much  indignation  (y). 

iy)  Bridge  v.  Cage,  Cro.  Jac  103 ;  Ba-  See  23  H.  6,  c.  9 ;  2  O.  2,  c  22,  s.  1 ; 

dow  V.  Salter,  W.Jon.  65  ;  Featherston  v.  32  G.  2,  c.  28,  s.  1,  and  Rogertf,  Rum, 

Hutchhuon,  Crok.  Eliz.  199 ;  1  RolU  Abr.  1  T.  R.  418. 
Action  tur  Case  (T)  pi.  2,  3,  4,  pa.   16. 


TiMBRELL  V.  Mills. 

t^re'nrtice'in  a  -^^TION  against  the  sheriff  of  Gloucestershire  for  a  false 
collateral  way  of  Tcturn.  The  casc  was,  that  Timbrell  had  recovered  i);2/.  da- 
a  commission  of  mages  against  one  Hinton ;  and  the  under-sheriff,  by  his  bailift, 
dcMrsCTelnr  ^"  ^"^^  September,  1757,  executed  a  fieri  facias  for  the  some, 
sheriff  who  has  ^"d>  ^^  l^t'^  ^f  October  following,  the  bailiff  paid  the  money 
acted  disho-  to  the  under-slieriff,  who  kept  the  same  for  near  a  j^ear ;  when 
"^*'^y*  being  called  upon  for  a  return  of  the  writ,  he  (in  Trinity  Term. 

1758)  returned,  that  the  goods  remained  in  his  hands  pro  cle- 
fectu  emjHorum;  which  being  false  in  fact,  this  action  was 
thereupon  brought  against  the  high-sheriff,  and  judgment  was 
had  by  default;  and  in  August,  1759,  a  writ  of  enquiry  was 
executed  (which  assessed  921.  damages)  without  any  defence 
on  the  part  of  the  defendant.  Pending  this  suit,  viz.  21  Fe- 
bruary, 1759,  a  commission  of  bankruptcy  w^as  taken  out  against 
Hinton,  the  original  defendant,  and  an  act  of  bankruptcy  proved 
22  September,  1 757,  previous  to  the  execution  of  the  Jieri  fa- 
cias, whereupon  the  defendant,  the  high-sheriff  (the  under- 
sheriff  being  run  away)  paid  the  money  9th  June,  1759,  into 
the  hands  of  the  assignees.  And  upon  these  circumstances, 
Serjeant  Nares  and  Mr.  Norton  moved,  to  stay  all  proceedings 
against  the  sheriff,  as  the  money  levied  was  clearly  the  property 
of  the  assignees,  according  to  the  doctrine  laid  down  in  Cooper 
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and  CMtty,  M.  30  G.  2{z).     But  the  whole  Court  declared,      Timbrell 
that  it  was  allowed  in  that  Case,  that  if  the  sheriff  levies  the  «'• 

money  and  pays  it  to  the  plaintiff,  before  any  commission  issued  '^''^'     / 

and  without  notice  of  the  act  of  bankruptcy,  he  will  at  all 
events  be  safe  (a). 

And  in  the  present  Case  it  was  ruled  by  Lord  Mansfield^ 
C,  J.,  et  tot.  Cur,  that  no  difference  can  be  made  be*tween  [  *206  ] 
the  sheriff  and  under-sheriff:  That  where  an  officer  acts  fairly, 
and  is  under  real  difficulties  how  to  conduct  himself,  the  Court 
will  endeavour  to  help  him  as  far  as  possible :  But  here  the  be- 
haviour of  the  officer  (i.  e.  the  under-sheriff)  is  most  unjusti- 
fiable, dishonest,  and  contrary  to  the  duty  of  his  office.  The 
delays  made  by  him  at  first  were  trivial.  And  even  after  these, 
when  called  upon,  he  might  have  put  the  bankruptcy  in  issue, 
by  returning  nuUa  bona.  Instead  of  which  he  makes  a  noto- 
riously false  return.  When  an  action  is  brought  for  this,  then 
a  commission  is  taken  out ;  and  the  sheriff,  to  save  the  costs  of 
the  suit,  makes  a  bargain  with  the  assignees,  pays  them  the 
money,  and  then  applies  to  this  Court  to  be  assisted  and  pro- 
tected. We  will  not  interpose  to  protect  an  officer  who  has 
thus  misbehaved.  Let  him  take  the  consequence  of  his  false 
return.  Had  he  made  a  true  one,  or  paid  the  money  into 
Court,  we  would  have  protected  him.  We  are  strangers  to 
this  act  of  bankruptcy  and  the  proceedings  thereon,  which,  for 
aught  we  know,  may  be  fraudulent;  and  it  is  now  too  late  for 
us  to  take  conusance  of  it  upon  this  action. 

Rule  was  discharged. 

(z)  Ante,  p.  65,  and  see  the  caaes  there  (a)  S.  P.  HUchin  v.  Campbell,  post,  620 ; 

cited ;  and  Clarke  v.  Ryall,  post,  642.  and  see  Howard  v.  Jemmett,  post,  400. 


The  King  v.  The  Inhabitants  of  Weyhill,  Hants. 

S.  C.  Burr.  Sett.  Ca.  491. 

jj/LK., Norton  moved  to  quash  an  order  of  Sessions  confirming  Contract  of , 

a  removal  of  a  pauper  from  A.  to  B.     It  stated,  "  that  it  ap-  ^"""^^3*^**^,^"^^ 

**  peared  from  the  pauper's  evidence,  that  about  forty-eight      Presume  . 

*^  years  ago,  being  then  about  eicht  years  old,  he  lived  six 

**  years  with  one  Mr.  Pike,  upon  charity,  in  B.,  and  ran  of  er- 

'*  rands,  &c.;  but  that  no  contract  was  entered  into  between 

**  Pike  and  the  pauper,  nor  any  wages  ever  passed  between 

**  them.    Whereupon  the  justices  declare,  that  at  this  distance 

**  of  time,  a  contract  must  be  presumed  between  Pike  and  the 

*'  parish,  or  the  father  of  the  pauper,  and  adjudge  it  accord- 

**  ingly,  and  that  the  pauper  was  settled  in  the  parish  of  B." 

Mr.  Gould y  in  support  of  the  order,  argued,  from  the  Case  of 
Crediton  and  Wincanton,  A.D.VIAQ  (c),  that  a  hiring  shall  be  pre- 
sum*ed  from  a  general  service ;  because  there  a  hiring  for  a  year  [     *  207     ] 
was  presumed  from  a  general  hiring.     And  he  insisted,  that 
there  was  no  necessity  for  the  contract  to  be  between  the  par- 


(c)  Burr.  Sett.  Ca.  299. 
VOL,  I.  M 


ao7 


Tub  King 
Wbyuill. 


HILARY  TBRM,  33  GEO.  II.  K.  B. 

ties  themselves,  it  being  equaDy  good  if  made  by  die  parent 
for  his  child. 

But  without  hearing  the  counsel  in  reply,  the  Court,  Denhi- 
SON,  Foster,  and  Wilmot,  Js.  {absente  Chief  Justice),  agreed 
to  quash  the  order,  there  being  evidently  no  proof  of  a  con- 
tract {d). 


{d)  It  is  to  be  observed,  that  it  was  ex- 
pressly stated,  that  the  ]^pcr  lived  with 
Mr.  P.  "  upon  charity:**  and  the  Court 
said  (Barr.  S,  C),  "  Here  was  no  con- 
tract bat  he  was  taken  omt  cfckarUy,^* — 
A  contract  of  hiring  may  be  inferred  from 
the  pauper  having  served  a  year  as  a  hus- 
bandman; R,  V.  Lyih,  5  T.  R.  327;— 
having  served  diree  years  as  a  menial  ser- 
vant, though  at  first  hired  for  only  part  of 
a  year;  R,  v.  Long  Whaiton,  Id.  447;  R, 
v.  Hales,  Id.  668,  S.  P.;— having  lived 
two  years  as  an  ottler ;  R,  v.  Hoiy  TVinity 
in  Wareham,  Cald.  141,  2  Bott,  539.  But 
this  presumption  may  be  rebutted  by  fiicts, 
whidi  shew  that  the  relatton  of  master  and 
servant  did  not  exist :  as  where  a  lad  was 


sent  to  a  barber  to  learn  ahaviqgt  9k.  md 
lived  with  him  above  a  year ;  ML  t.  WaUmt, 
Carth.  400; — where  a  boy  liTed  witkhb 
unde  as  a  rdation,  reccivlag  meaty  tte.  hm 
no  wages ;  R,  v.  Sk^leetleif,  6  T.  B.  U1; 
— where  the  pauper  came  to  asdtt  the 
waiter  at  an  inn,  at  hia  request,  when  he 
was  ill;  R.  v.  Si,  M^tthtt^a,  Iptmkk,  f 
T.  R.449.  Andaee  JLx,  P€mdletm,\$ 
East,  449;  R.  v.  Sow,  1  B.  ft  A.  171; 
Triniiif  v.  St.  Peter's,  DanAaeter,  ftH, 
448.  And  if  the  Sesrions  have  eapitMlf 
found  the  fiict  of  a  hiring  and  aerrioeftr  § 
year,  the  Court  of  King's  Bench  wiD  eaa- 
sider  themselves  bound  by  it,  tboogh  ihej 
entertain  a  diflfh^ent  opinioiB ;  A.  ▼.  fWrl^, 
4  B.  ft  A.  624. 


Court  inclined 
10  discourage 
trifling  actions. 


Anonymous. 

B/LR.  Dunning  obtiuned  a  rule  to  shew  cause,  why,  on  paj^ 
ment  of  3s.  9d.  to  the  plaintiff,  all  proceedings  should  not  stay, 
on  an  affidavit  that  there  had  been  only  one  transaction  between 
the  plaintiff  and  defendant,  on  which  there  was  a  balance  due 
to  the  plaintiff  of  3^.  9d.  for  horse-keeping,  for  which  this  ac- 
tion was  brought,  and   10/.  damages  laid.     Afterwards,  Mr. 
Hussey  shewed  for  cause,  that  the  debt  was  really  19*.,  for 
wiich  the  cause  of  action  arose  in  Dorset,  but  that  the  defend- 
ant lived  in  Somerset,  and  therefore  was  not  amesnable  to  any 
inferior  Court.     Whereupon  the  Court  recommended  to  stiv 
all  proceedings  on  payment  of  the  19.v.,  to  which  both  pa^tie^ 
consented. 


Johnson,  Assignee  of  a  Bankrupt,  r.  Smith,  an  Executor. 

S.  C.  2  Burr.  950. 

Assumpsit  for  goods  sold  and  deUvered  to  Smith's  tesUtor 
by  the  bankrupt.  Plea,  Non  assumpsit  infra  sex  annos,  before 
the  exhibiting  of  the  bill.  RepUcation,  that  on  28th  Novem- 
ber, 32  Geo.  2j  the  latitat  M'as  sued  out,  and  the  undertaking 
of  the  defendant  was  within  six  years  preceding.  Rejoinder, 
that  by  the  custom  of  the  King's  Bench,  a  latitat  sued  out  after 
the  end  of  the  Term  is  supposed  to  have  issued  within  the 
[    *208     ]  Term  preceding,  and  that  the  latitat  in  this  cause  was  *not  sued 

out  till  the  8th  December,  32  Geo.  2,  and  that  the  undertaking 
was  not  within  six  years  before  such  actual  suing  out.  Plaintiff 
demurs,  and  defendant  joins  in  demurrer. 


The  sUtutc  of 
limitations  shall 
run  from  the 
actual  suing  out 
of  the  writ,  and 
not  from  the 
teste. 
[Pott,  215.] 
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Smith. 


Serjeant  Poole,  for  the  plaiiit^,  argued,  that  die  statutes  of      Johnson 
limitation  should  take  place  from  the  teste  of  the  latitat^  and        ^  J'; 
not  firom  the  actual  suing  out,  and  cited  1  Lev.  ^3 ;  Cro.  Car.  v 
26*;   1  Ro.  Abr.  538;  1  Sid.  53;  Sty.  156;  Carth.  23S;  Su: 
T.  Jo.  150;  1  Lutw.  333;  Jones  and  Burnet,  Hoare  and  Gates; 
Cases  King's  Bench,  temp.  Lord  Hardwicke,  73,  95,  183; 
Medcalf  and  Burroughs,  P.  14  Geo.  2.  He  observed  also,  that 
in  fines  and  recoveries,  Uie  dedimus  and  other  formal  parts  are 
QBuaDy  sued  out  before  the  original,  though  that  is  tested  first  (e) ; 
and  if  averments  be  allowed  against  the  times  of  their  teste,  sJl 
the  assurances  'Of  the  kingdom  would  be  shaken. 

Mr.  Yates  for  the  defendant  argued,  that  the  Court  has  fre- 
quently taken  notice  of  the  true  time  of  suing  out  a  writ,  in 
opposition  to  the  teste  of  it.  1  Ventr.  262;  2  Keb.  173,  198, 
213;  2  Salk.  650;  2  Rol.  Abr.  554,  pi.  4,  5;  1  Sid.  432.  So 
too,  the  statute  of  frauds  determines  tnat  the  true  time  of  sigi>- 
ing  jodgBi^it  shaO  be  looked  upon  as  the  only  material  oneCf). 
And  Aere  is  a  similar  provision  in  the  Stamp  Acts.  2.  This 
is  a  case  in  wMdi  it  Hiay  and  ought  to  be  done.  The  statute 
of  Kmitations  is  a  plain,  sensible,  remedial  act;  Salk.  4^1 ;  (1 
Lutw.  333,  contra,  when  inspected,  is  no  very  weigfatv  autho- 
rity). Tii«re  are  negative  words  hi  it,  which  expressly  prohi- 
bit die  present  action;  *'  within  six  years,  and  not  etfter.  No 
fiction  er  relation  of  law  oi^ght  thererore  to  foe  admitted  to  elude 
duB  statute. 

Lofd  Mans^bld,  C.  J. — ^Tbis  pomt  has  been  akeady  argued 
Kven  tunes  in  difierent  suits,  vnthout  ever  coming  to  judgment, 
h  IB  I4g^  time  it  should  be  settled.  The  Court  will  consider 
of  it  «M  -AeKver  their  opinion  soon. 

&  C.  pott,  p.  215. 
(<)  See  Smam  t.  Broamey  pwi,  536.  (/)  29  C.  2,  c.  3,  s.  14. 


The  King  v.  Spragos.  [     209     ] 

1H£  defendant  was  convicted  on  an  indictment  for  a  con-  whenconYiction 
spracy.     Serjeant  Davy  moved  in  arrest  of  judgment.    Mr.  "  '^^^  ^^ 
6imU  objected  to  the  regularity  of  this  motion,  the  defendant  ^tionam'i^ 
Bot  bdng  m  Court,  on  the  authority  of  2  Stra.  1227.  in  arrest  of 

Serieamt  Dom  endeavoured  to  make  a  distmction  between  judgment,  un- 
m^^lomi^  t>f  fekmy  and  other  misdemesnors ;  and,  if  '^t^n: 
tke  deik  in  Court  would  undertake  fer  the  defbndant^s  appear-  ally  present. 
<Me  in  llie  oftse  of  misdemesnors,  he  argued  that  it  was  equally 
bencAdal  to  the  puUic. 

Birt  the  conflftant  practice  beii^,  that  the  defendant  should 
W  penoodBy  pfesent,  whenever  m  moves  to  arrest  a  judgment 
^  a  eoDfietion  removed  by  certiorari,  because  otnerwise  it 
ttiy  te  an  expence  to  the  prosecutor  afterwards  to  bring  him 
vp%y  AoAMBt  torpun;  the  Court  refused  to  hear  the  motion, 
•nd  mveded  €he  Serjeant  now  to  move  for  a  habeas  corpus,  on 

M  2 
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behalf  oi  the  defentUnt,  to  Inriiig  hia  vep  dw  wcpbA  4^rf 
next  Tend;  which  was  gnnted(^       .,.!.:..    .  >[.   r'- 
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I  Action  of  debt  on  bond.     Defendant  craves  oi/er  o?  tlii 
.  condition,  which  was  to  pay  nionev,  on  or  before  the  30th  dn  J 


FUTOHBR  f.  HENNnrOTOH. 
A  C.  3  Bun.  9U. 


'"d'bi  condition,  which  waa  to  pay  money,  on  or  before  the  30th  dn 
of  April,  and  then  pleads,  that  he  paid  the  money  on  the  13th 
of  April  preceding.  To  tliis  the  plaintiff  dciuurs,  as  beivK 
frivolous,  and  tendering  an  inunaterial  isBue. 

Aspinal,  for  the  deiend&nt,  argued  it  to  be  a  good  plea,  <k 
the  authority  of  rrym  and  Carter,  T.  8  Geo.  2  (a).  Desw- 
SON,  J. — This  is  a  good  plea.  The  plaintiff  may  make  it  nul^ 
rial  or  immaterial,  l^  bis  replication.  If  he  traverses  the  pkti 
as  it  now  stands,  it  will  be  immaterial ;  because,  if  the  : 
be  paid  on  the  day,  it  wiH  satisfy  the  bond :  he  should 
that  the  defendant  did  not  pay  it  on  the  l.'jtb,  nor  at  any  tim 
before  the  30th,  nor  on  the  30th;  which  would  put  the 
on  the  proper  issue. 

Leave  given  to  the  plaintiff  to  withdraw  his  demurrer  «*' 
reply  (6). 

(<■)  S  Sm.  9B4,  CuDD.  n,  106;  ciKd 
mlw  1  Burr.  301. 


The  King  v.  Bathubst  and  Others. 

Motion  for  a  mandatmts  to  the  churchwardens,  &c.  ofSt 
lecton  ID  be  Dunstan  in  the  West,  to  admit  William  Romaine  to  Dr.  White' 
[  •211  ]  lectureship  in  that  parish.  Dr.  White,  in  1623,  "by  will,  if- 
pnaehed  >t  ft  vised  an  annuity,  for  the  support  of  a  lecturer  in  St.  DunstaoV 
eonnidnitbour,  to  prevent  the  increase  of  the  doctrine  of  the  Church  of  Rone, 
u'lMuOie*  **""  °'^6'  sf  aggling  opinions;  who  should  "  preach  every  Sn 
piMwi  snd  "  day  and  ThurBday,  from  the  beginning  of  Michachns!, 
rarytbrir^  "  the  end  of  Trinity  Term,  at  a  convenient  hour  in  the  afli 
-.1        .  „  noon  (to  be  appointed  by  the  cliurchwardens  and  officwf' 

"  the  parish)  for  the  beneht  of  children  and  servants."  AM 
ten  years  ago  Romaine  wa«  elected  lecturer,  and  preached  fa 
Diai»  years,  at  the  usual  hour  of  three,  till  Michaelmas  Tef» 
1759,  when  he  was  prevented  by  the  vicar  and  churchwani(W> 
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the  vicar  preaching  instead  of  him;  which  was  the  foundation      The  King 
of  this  motion.  •• 

Morian  shewed  for  cause,  that  Romaine  was  become  a  very  .  p^'''"^"^"'  ^ 
popular  methodist  preacher,  which  so  crowded  the  church, 
that  the  parishioners  could  not  repair  to  their  seats.  Where- 
upon the  churchwardens,  at  the  request  of  the  parish,  in  Mi- 
chaelmas, 1759,  appointed  the  Sunday's  lecture  to  be  preached 
at  seven  in  the  evening  and  the  vicar  himself  undertook  to 
preach  at  three.  That  this  was  in  the  breast  of  the  church- 
wardens, and  better  for  the  parish,  who  have  now  three  ser- 
mons instead  of  two.  That  the  churchwardens  have  varied 
the  hour  at  three  several  times,  and  once  on  the  opinion  and 
authority  of  Serjeant  Pemberton. 

Norton,  Serjeant  Davvj  and  Knowler^  argued  in  support  of 
the  rule,  that  the  only  offence  charged  on  Romaine  was,  being 
too  good  a  preacher,  and  crowding  the  church;  to  cure  which 
evil,  the  vicar  was  desired  to  preach  himself.  That  the  word 
afternoon^  ex  vi  termini^  excludes  every  hour  in  the  morning, 
evening,  and  night.  Otherwise,  it  might  be  appointed  for  mid- 
night. That  the  sermon  ought  to  be  preached  immediately 
after  divine  service ;  being  onginally  substituted  in  lieu  of  ca- 
techetical lectures,  which  were  appropriated  to  the  afternoon  ; 
but  as  the  puritan  doctrine  prevailed,  and  sermons  became 
fashionable,  the  sermon  got  the  better  of  the  catechism.  That 
the  hour  of  three  is  more  convenient,  especially  for  children, 
than  seven  at  night  in  the  waiter. 

^Per  Cur' — Romaine  has  applied  to  the  Court  under  false  [  *2\2  ] 
colours.  He  has  suppressed  a  material  fact,  that  of  changing 
the  hour  from  three  to  seven,  only  stating  the  reftisal  at  three, 
and  not  the  new  appointment  at  seven.  Had  this  been  dis- 
closed, the  Court  would  never  have  granted  a  rule  to  shew 
cause. 

We  chuse  to  avoid  the  question,  Whether  Dr.  White  has 
a  power  to  erect  a  lecture,  so  as  to  bind  the  minister  of  the 
parish.  But  supposing  him  to  have  that  power,  he  has  directed 
his  lecture  to  be  preached  at  a  convenient  hour.  His  trustees 
stand  in  his  place;  they  have  determined,  in  conjunction  with 
the  rest  of  the  parish,  what  is  the  proper  hour;  and  shall  the 
lecturer  dispute  it  with  them? 

Rule  discharged  per  tot.  Cur.  with  costs  (c). 

(c)  See  R.  ▼.  Barker,  pott,  352,  n.  (e). 


The  King  t?.  Vandevald. 

S,  C.  2  Burr.  991. 

Samuel  Vandevald,  Esq.,  lord  of  the  manor  of  Aldenham  Quit-rents  and 
in  Hertfordshire,  was  charged  to  the  poor's  rate,  for  the  manor  ^^/JJ^^^^fi* 
itself  (exclusive  of  the  demesne  lands,  &c.)  consisting,  as  was  ^^^y^^  p^^.^ 
stated  specially,  of  quit-rents,  fines  for  renewal  of  copyholds,  rate. 
and  other  casual  fruits  and  profits,  the  whole  amounting  com- 
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The  King      munibus  aimis  to  130/.  per  annum;  the  said  Samael  Yandtrdd 


V. 


occupying  nothing  else  in  the  parish.     On  appeal  to  the  Sc9> 


sionsy  the  Justices  confirmed  the  rate,  setting  out  tin  spedal 
ease.  The  order  being  removed  by  eertioraft,  it  waa^obgectedly 
that  the  lord  was*  not  an  kdiabitant,  nor  wwe  the  xentsand 
profits  of  the  manor  rateable  under  stat.  4S  £lix»  e*  9,  haaa 
neither  lands,  houses,  tithes,  nor  any  of  die  thiags  recoiiBM 
in  that  statute. 

Mr.  Gould,  and  Mr.  Knawler,  in  support  of  tke  isle  md 
order,  argued,  that  these  words  were  only  put  as  example*^ 
that  the  statute  has  not  detennined  what  species  of  propo^ 
b  or  is  not  taxable,  hut  that  has  been  fixed  by  the  resohrooiit 
of  the  Courts; — that  personal  estate  is  taxarUe,  thoagli  not 
mentioned  id  the  statute  (^l); — that  the  lord  is  an  iid»bitutt 
[  *^^S  ]  aocwding  *to  Sir  Edward  Coke's  derivation,  esbhabendo;  &Rcpr 
67 ;  3  Inst.  702  (e) ;-— or  if  not  an  inhabitant,  jet  the  statate 
mentions;  **  inhabitants,  parsons,  viears,  and  others;** — that 
tradesmen  are  rateable  for  their  stock  in  trade;  Ld*  Raym. 
1280  (/) ;— that  a  toll  of  a  market  is  taxable,  SKeb.  S4f>{gyr- 
that  ground-rents  are  taxable.  Comb.  62,  and  also  qiiit-rarti, 
Carth.  14;  Comb.  264.  (Mansfield,  C.  J.,  observed,  diat 
these  authorities  were  only  scraps  and  strange  stuff:  fuei 
Gould  concessit) — that  though  manors  never  have  been  taxed, 
it  is  no  argmnent  that  they  never  shall :  It  is  high  time  they 
should  be.  The  clergy  once  claimed  the  like  exemptioo  hj 
custom;  but  when  it  came  to  be  debated,  their  plea  of  custov 
was  overruled. 

Mr.  Norton  and  Mr.  Fielde,  on  the  other  side  observed,  dut 
the  argimient  drawn  from  custom  was  not  contrary  to  the  ex- 
press words  of  the  statute,  as  in  the  case  of  the  clergy,  but  that 
it  shewed  the  uniform  interpretation  of  the  statute,  in  excusing 
manors :  That  quit-rents  issue  out  of  lands,  which  have  at 
ready  been  fully  rated  in  the  hands  of  the  occupier,  and  there- 
fore are  not  liable  to  be  rated  again ; — that  casual  profits  are 
of  the  same  nature ;  they  are  part  of  the  profits  of  the  land, 
which  has  already  been  fully  rated ; — that  it  is  impossible  to 
be  law,  that  ground-rents  are  rateable ;  they  are  of  the  nature 
of  all  other  reserved  rents  on  leases  for  years ; — that  tolls  (if 
rateable)  are  only  so,  because  not  rated  in  any  other  shape;— 
that  few  mines  are  ever  rated,  though  expressly  named  in  the 
statute,  because  their  profits  are  casual ;  and  you  can't  assess 
by  an  average  in  a  monthly  assessment,  since  the  present 
owner  may  be  no  gainer  by  his  mines  (or  other  casual  profit*) 
though  his  predecessor  and  successor  may  gain  a  great  deal  (A). 

(rf)  See  R.  V.  Canterbury,  post,   G67,  Mast,    6  T.  R.    154;     R,    v.    Ambkait. 

where  the  cases  on  this  point  are  refer-  16  East,  380;  and  /2.  v.  Con/ertery,  fi6<^ 

red  to.  667. 

^  (e)  2  Rolle's  Abr.  289,  (II);   Hollege's  (g)  But  the  lessee   of  roarket  tolls  ia 

Ca.,  2  Roll.  R.  238  ;  Att.  Gen.  v.  Parker,  ,i;ross,  not  incident  to  the  soil,   is  notntc- 

3  Atk.  577;  /i.  V.  Jones,  8  East,  451  ;  R.  able  to  the  poor  in   respect  of  his  occe- 

V.  Nicholson,    12  East,  330;    R.  v.   Tun-  pancy  thereof;  R,x.  Beti,  5  M.  &  S.  221. 

stead,  3  T.  R.  523.  {h)  Sec  Lead  Comp.  v.  Richardsm,  i^ 

if)  R.  V.  /////,    2rowp.    613;    R.   v.  389. 
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Besides,  if  a  manor  extends  into  two  parishes,  how  shall  Ae     tiie  Kivo 
lord  be  rated,  and  where?    Where  shall  it  be  ooUected^  or  ^' 

what  remedy  will  there  be  for  non-payment?  How  will  you  .  Vamdevald, 
distrain,  or  commit  for  want  of  distress,  when  the  lord  lives 
out  of  tfie  county? — This  doctrine,  now  set  up,  wiD  in  con- 
sequence extend  to  ground-rents;  and  if  to  those,  theato  all 
other  rents  whatsoever,  wluch  is  a  matter  of  the  utmost  im- 
portance. 

By  Mansfield,  C.  J. — As  this  is  a  general  question,  we  will 
think  of  it;  but,  for  myself,  I  have  not  the  least  doubt. 

*  Afterwards,  in  the  same  Term,  the  Chief  Justice  delivered  r  *2l4f  1 
the  opinion  of  the  Court,  that  there  was  no  colour  for  rating 
the  manor  in  question;  that  it  would  introduce  a  long  train  of 
absurdities,  which  had  been  stated  at  the  bar;  that  there  was 
therefore  no  occasion  to  go  over  the  matter  again;  but  that  the 
rate  most  be  quashed  («). 

(i)  "  The  case  of  qoH- rents  geei  on  the  as  the  teuant:"  Ptr  Lord  Ktrnftm^  in 
obfection  of  double  rating  the  same  pro-  R.  v.  JUtrbmry,  1  East,  534 ;  and  see 
perty  in  the  bands  of  the  landlord  as  well      Loumdes  y.  Home,  pott,  1252. 


Chistchurch  V.  Bethnal  Green. 

S,  C,  Burr.  Sett  Ca.  494. 

JtIOTION  to  quash  an  order  of  Sessions,  which  stated,  that  Absence  through 

•---.--  _  .       _    _  _  sickness  at  the 

end  of  a  year, 


"  E.  S.,  24.th  August,  1757,  was  hired  for  a  year  by  a  person  ^|jj"7^*'^^^^ 
'*  in  the  parish  of^.,  and  staid  in  that  service  tiU  7th  August  no*obstrucdon 


(S 
(4 


following;  and  then  was  seised  with  fits;  upon  which  she  to  the  servant's 
was  sent  to  the  hospital  by  her  master's  desire ;  and  she  looked  *«'t*en»ent 
tipon  her  contract  as  discharged;  all  her  wa^es  being  paid, 
and  another  servant  hired  in  her  stead,"  and  upon  this  the 
Sessions  adjudged  her  settled  with  her  master  at  N.     Norton 
objected  to  this,  as  not  being  a  complete  service. 

Aston  and  Stow  shewed  cause;  and  insisted,  that  when  a 
servant  is  under  the  visitation  of  God,  he  shall  be  taken  as  all 
the  while  in  the  service  of  his  master;  King  and  Islip,  Str. 
4^;  and  that  absence  for  a  reasonable  cause  will  not  defeat  a 
settlement;  Ibid,  and  King  and  Samdwick,  Str.  1^2. 

Norton,  Morton,  and  Lane,  supported  the  objection,,  by  ob- 
serving, that  the  absence  in  the  King  and  Islip  was  in  the 
middle  of  the  year,  snd  therefore  was  purged  by  the  master's 
receiving  his  servant  again;  but  here  the  absence  was  at  the 
end  of  the  year^  which  cannot  be  purged  at  all;  Sea/ord  and 
Castleckurchf  Str.  10^2.  And  if  any  absence  be  permitted  at 
the  end  of  the  year,  where  shall  we  stop? 

Mansfield,  C.  J. — This  case  is  one  of  the  many  instances 
of  the  bcul  policy  of  our  poor-law.  Here  has  been  a  question 
litigated  before  two  justices,  then  the  Sessions,  and  lastly  this 
Court;  which,  before  a  plain  man  of  sense,  would  have  niftde 
*no  question  at  all.  A  service  without  fraud  or  collusion,  in  [  *215  ] 
the  same  manner  as  servants  bond  fid€  would  otherwise  have 
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1  served  their  inasterB,  if  ho  poor-laws  existed,  is  a  goo<l  s 
to  gain  n  gettlenient.     If  the  act  of  God  prevents  a  senr-ant 
from  perfonning  his  contract,  this  is  incident  to  humaoil)-. 

'  and  is  necessarily  a  case  exempted.  The  master  is  not  at 
liberty  to  turn  hia  servant  out  of  doors,  to  subtract  wages,  to 
di^ny  food  or  necessaries,  on  account  of  sickness.  Nor  can  I 
frame  a  distinction  between  the  visitation  of  God,  happening 
rft  the  beginning,  in  the  middle,  or  at  the  end  of  the  year, 

Uennison,  J.— This  is  the  weakest  case  to  avoid  a  settleiu 
I  ever  met  with.     \Vhcre  absence  is  occasioned  by  the  act  ol 
God,  it  is  not  the  return  back  to  the  service  that   i 
settlement:  supposing  the  pauper  had  been  bed-riu 
master's  house,  tliis  would  certainly  gain  »  settlement.     11« 
the  master  for  his  own  convenience  desires  her  to  remove.   1 
must  still  be  considered  as  his  servant. 

Foster,  J. — ^The  relation  between  master  and  servant  re- 
mained to  the  end  of  the  year. 

WiLMOT,  J. — The  distinction  is,  that  if  a  servant  is  absent 
milhaul  a  reasonable  cause  or  consent  of  the  master,  in  tlifr   I 
middle  of  the  year,  the  oSence  may  be  purged  by  the  mestct^  i 
taking  him  a^atn,  which  cannot  be  done  upon  such   Mb»eiK 
at  the  end  of  the  year.     But  if  he  be  absent  for  a  rewional 
cause,  in  tile  middle  or  at  the  end  of  a  year,  it  is  still  »  m 
tlement. 

Rule  for  cjuashing  the  order  of  Sessions  was  tlischiu-ged,/i 
lof.  fW.-(*}, 

(t)  Jt.  r.  MaiHmgla»,  Bun.  8.  C.  679;  icmce  muitbaTc  •nnincnccdi  X.  *.  *b- 
n.  T.S)iarringti^,CM.*7l,iB<tU,iii;  ItntU,  CaW.  19H.  Seeiln  htwWtUw 
S.  *.  Sultim,  S  T.  It.  BS7,  aec.     Bnl  the      of  SMtletneiit,  174  (ed.  1SS7). 


Johnson  v.  Smith.  {Vide  p.  207.) 

Lord  MANSFIELD,  C.  J.,  delivered  the  judgment  (tftk 

Court. — This  demurrer  of  the  plaintilf  can  oiuy  be  supported 
on  two  grounds.     1st.  For  that  the  matter  of  die  rejoinder  it 

[  *316  ]  not  'relevant:  or  Sndly,  If  relevant,  that  proof  cannot  be  ad- 
mitted of  it. 

LatUmiiiihD  1st  The  first  depends  on  the  statute  21  Jac.  1,  c.  16.    B; 

'™'.''^°^**"  the  former  statutes  of  limitation,  the  time  was  to  run  from  Ae 
■ibrblU  teste  of  the  writ;  but  this  being  found  unccrtun,  the-L^t- 
lature,  in.  the  present  act,  avoided  mentioning  any  set  fom; 
and  left  it  in  the  discretion  of  the  Courts,  to  detenmne  whot.ii 
the  commencement  of  the  suit ;  the  prohibition. being  coucbed 
in  these  words—"  Such  actions  shall  be  commenced  and  sued, 
"  within,  &c.  and  not  alter."  The  moment  that  the  six  vean 
(in  the  present  case)  are  past,  the  prohibition  immediately  tt- 
taches.  The  words  of  the  statute  in  sect.  3,  (the  prohibitoiy 
clause)  are  general ;  the  exceptions  in  sect.  4,  are  equaDy  ge- 
neral; the  words  "  plaint,  writ,  or  bill,"  being  inserted  wkna 
reference  to  the  preceding  clause ;  therefore  no  argtunent  can 
be  drawn,  as  if  the  law  meant  to  leave  open  the  door  to  suits 


Malnta  of  limi- 
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Smith. 


by  bill,  and  to  shut  it  only  against  those  by  original.  What- 
ever is  the  commencement  of.  the  suit  is  the  subject  of  this 
prohibition;  if  therefore  taking  out  the  writ  be  the  act  of  com- 
mencing the  suit,  the  Legislature  has  prohibited  that,  after  a 
delay  of  six  years.  And  that  this  is  the  act  of  commencement, 
may  be  shewn  from  a  clause  in  the  statute  itself,  sect  5,  which 
is  decisive.  Tender  of  amends  in  trespass  may  be  made  before 
action  brought  Now,  can  it  be  supposed,  that,  aft;er  amends 
tendered,  a  latitat  may  be  sued  out,  and  by  an  implied  relation 
back  to  an  antedated  bill  of  Middlesex,  the  express  words  of 
the  statute  should  be  virtually  repealed,  by  impUcation.  It  has 
also  been  settled,  first,  in  Styl.  156,  then,  in  1  Sid.  53,  long, 
after  the  statute  of  Jac.  1,  that  a  latitat  should  be  looked  on  as 
a  commencement  of  the  suit,  so  as  to  avoid  the  statute  of  limi- 
tations. And  the  same  was  lately  held  in  Whiiaker  and  Hen- 
derson^ %\  Geo.  2  (/)•  If  then  latitats  are  allowed  by  the  equity 
of  the  statute  to  be  a  commencement,  in  order  to  save  the  time 
of  limitation ;  by  equal  equity,  a  defendant  may  be  allowed  to 
aver,  that  this  equitable  commencement  came  too  late.  In  this 
cause,  the  whole  dispute  is  between  strangers  to  the  transac- 
tion, suing  and  defending  in  outer  droit.  This  shews  *the  [  *217  ] 
necessity  of  a  statute  of  hmitations,  and  is  an  argument,  that 
it  ought  to  be  construed  liberally.  Therefore  we  are  all  of 
opinion,  that  the  matter  of  the  rejoinder  is  sufficiently  rele- 
vant ;  and  that,  if  it  appears  that  the  latitat  was  sued  out  aft;er 
six  years  from  the  undertaking,  it  is  within  the  statute  of  limi- 
tations. 

2nd.  The  second  point  turns  upon  this  question :  Whether 
the  real  time  of  suing  out  a  writ  can  be  averred,  against  the 
date  of  the  teste  ?  The  Court  will  not  endure,  that  a  mere 
form  and  fiction  of  law  should  prejudice  the  true  justice  of  the 
case  (m).  Above  one  hundred  and  fifty  years  ago,  the  Court 
began  to  distinguish  the  real  time  firom  the  fictitious,  when 
material,  to  the  justice  of  the  cause.  17  Jac.  1,  Pigott  and 
Roaers,  Cro.  Jac.  561.  So  Harrison* s  Case,  cited  3  Keb.  213. 
And  in  BiUon  and  Jonson,  19  Car.  2,  Raym.  161,  2  Keb.  198; 
where  it  is  said,  that  a  relation  shall  not  work  a  wrong.  Same 
distinction  taken  in  Hanway  and  Merry ,  1  Vent.  28,  21  Car.  2, 


The  true  time  of 
suing  out  a  fa/t- 
tof  may  be  aver- 
red, againit  the 
^Mte  of  the  writ. 


(/)  In  addition  to  the  cates  dted  in  the  text 
here  and  antet  P«  208,  see  HoUister  ▼.  Caul^ 
son,  1  Stra.  550  ;  Crokatt  y.  Jones,  2  Stra. 
736,  2  Lord  Raym.  1441;  Hardyman  v. 
Whitaker,  2  East,  573,  n.  (a);  Morris^. 
Hanoood,  pott,  3 1 2, 320.  So  a  capias  quart 
dausum /regit,  in  C.  P. ;  Leader  w.  Moxon, 
post,  925 ;  Brown  v.  Babington,  2  Lord 
Raym.  880 ;  Karver  v.  James,  Willes,  255, 
Bull  N.  P.  150,  7  Mod.  348:  in  which 
case  it  is  said,  that  where  continued  pro- 
cess is  replied  to  bar  the  statute  of  limita- 
tions, it  must  be  alleged,  that  the  first  writ 
was  returned.  S.  P.  Harris  q,  t,  v.  WooU- 
ford,  6  T.  R.  617 ;  Stanway  q,  t.  v.  Perry, 
'2  Bos.  &  P,  157  ;   Harrington  v.   Tayhr, 


15  East,  378 :  see  also  Markland  v.  Lead- 
beater,  post,  1131.  The8uingouta2a/t7a/ 
or  a  quare  cL/r,  may  sometimes  be  con- 
sidered as  the  commencement  of  the  suit; 
and  sometimes  only  as  process  to  bring  the 
defendant  into  Court:  as  to  which  see 
Wood  r.  Newton,  1  Wils.  147;  Foster  w. 
Bonner,  2  Cowp.  454 ;  Ward  t.  Honey- 
wood,  1  Doug.  61 ;  Swancot  v.  WestgarUt^ 
4  East,  75 ;  Page  v.  Bauer,  4  B.  &  A. 
350,  per  Bayley,  J. ;  Gregory  v.  HurriU, 
3  Brod.  &  B.  212;  8  J.  B.  Moore,  189 ; 
and  2  Wms.  Saund.  1,  n.  (1);  and  as  to 
pleading  the  statute  of  limitations,  and  re- 
plying thereto.  Id.  62  c,  n.  (6). 
(m)  S.  P.  1  Cowp.  177. 


Smith. 
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joRifsoif      and  Chancy  and  Ruiiery  3  Keb.  213,  25  Car.  2.     In   WuHs 
f^         and  Bakery  8  Car.  1,  Cfo.  Car.  364^  in  the  case  of  a  tender 
nnder  this  very  statute,  it  was  hdd  to  be  too  la^^  because  after 
an  arrest  on  a  latitat;  which  impUes,  that  a  tender  merdy  after 
the  teste  would  not  be  too  late,  and  shews  the  teste  not  to  be 
conclusive  in  case  of  the  statute  of  Hmitationa.     In  WaUmrgh 
and  SaUonsiall,  S^  Car.  %  Sir  T.  Jones,  149,  the  tm^  erf  the 
fiiet  is  set  up-agamst  the  teste  of  a  writ;  and  a  distinction  made 
between  f^erttas  legis  and  Veritas  facti ;  S^C.l  Ycntr.  362,  IVn- 
bertony  C.  J.,  said,  plaintiff  may  declare  that  a  writ  was  sued 
ottt  31st  January,  bearing  teste  38th  November  (a).     A^am— 
Many  penal  statutes  give  powers  of  bringing  acdons  within  a 
limited  time.     And  notwithstanding  the  doubt  in  4  Mod.  129, 
a  latitat  is  now  held  to  be  a  sufficient  oommenoement  of  Ae 
[    *318    ]  action.  But,  if  the  latitude  of  construction  now  ^contended  fiir 
be  allowed,  penal  statutes  would  be  rendered  more  penal  hj 
suing  out  writs  two,  three,  or  four  months  after  the  tame  limiled 
by  Parliament.     Thus  the  stat  33  Hen.  6^  gives  a  pensltj  ts 
a  burgess  elected,  but  not  duly  returned  to  Parfiament^  so  as 
he  sues  within  three  months,  and  afterwards  to  be  recoraed 
by  other  persons.     Suppose  many  writs,  sued  out  in  the  kag 
vacation,  all  tested  the  last  day  of  Trinity  Term ;  how  abu 
we  know  who  has^  the  priority,  il  the  true  tme  cannot  be  aver- 
red ?     The  same  reascmng  may  be  ap{^ed  to  the  game-fanp^ 
By  statute  5  W.  &  M.  c.  31,  s«  4,  to  prevent  fraudia  on  the  re- 
venue, the  officer  is  required  to  enter  the  very  day  that  any 
writ  or  process  is  signed.     If  that  very  day  cannot  be  shewn, 
the  statute  is  absurd.     I  have  looked  into  all  the  cases  ureed 
on  the  other  side,  and  find  nothing  material  or  conclusrve.   The 
arguments  urged  are  drawn  from  rules  and  maxinis  similar  in 
sound,  but  not  in  meaning.     I  allow  the  maxim  in  Plowd.  491, 
that  records  shall  not  be  averred  to  be  antedated,  &c.  so  as  to 
discredit  the  officer ;  but  there  is  no  discredit  to  the  officer,  no 
imputation  of  irregularity  in  averring  that,  by  custom,  latitats 
sued  out  in  vacation  are  tested  in  the  preceding  Terra.      If  the 
averment  was  intended  to  invalidate  the  latitat,  it  would  not  then 
be  admitted.   The  case  of  Lee  and  Johnsony  Lutw.  326  {potitu 
Aldtoorth  and  Hutchifison.,  Lutw.  330),  was  never  argued,  and 
the  reporter  passes  a  strong  censure  upon  it.    "  And  so  it  ap- 
pears (if  a  party  be  estopped  to  allege  the  true  time  of  suing 
out  a  writ),  that  in  judgment  of  law  a  covenant  may  be  broke, 
where  reverd  and  in  facto  it  was  not  broke.     Quod  notaJ' 
It  was  said  in  the  argument,  that,  in  Hoar  and  Gates y  Lortl 
Hardwicke  was  against  allowing  the  averment.      This,  if  tme, 
would  be  sufficient  to  shake  any  opinion  of  mine.     But  Lord 
Hardwicke  has  assured  me,  that  he  inclined  to  the  opinion  of 
Page  and  Lee  against  Probyn;  who  alone  was  against  the  aver- 
ment.    Lord  Hardwicke  had  not  formed  any  settled  opinion. 
[     *  211)     ]  *  On  the  whole,  we  are  all  of  opinion,  that  the  true  time  of  suinif 

(«)  S.  p.  Hurt  V.  IVeUon,  jml,  083.— Sec  posty  QiS. 
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out  a  writ  may  be  averred  against  the  teste;  and  therefore      iommwm 
judgment  must  be  finr  the  defendant  (o).  ^ 


(o)  See  Morris  v.  Hanoood,  jpttl,  3S0 ;  imifaig  of  a  bill  of  Middlesex  on  a  day  wt 
more  fully  reported  in  3  Burr.  1241.  The  vacatioa;  HarringUmr  y.  Taylor,  IS  East, 
Court  will  take  notice  in  pleading  of  the     378. 


MoSES  V.  MACPHEEI.AN. 
S.  C..3  Bnnr.  1005. 

JuOSES  had  four  notes  of  one  Chmman  Jacob,  dated  1 1th  if  one  recovers 
July,  1757,  Talue  30f.  each.  Macpherlan,  7th  NoiFembep,  1768,  ^^"^^^ 
prevailed  upon  Moses  to  indorse  these  notes  to  him,  upon  an  feriorCourC^' 
express  written  affreement  to  indemnify  Moses  against  all  con-  dehUatut  at- 
sequences  of  sucn  indorsement,  and  that  no  suit  should  be  f^^S^^^^^ 
brought  against  Moses  the  indorser,  but  only  against  Jacob  the  him  refondU  ^ 
drawer.     Notwithstanding  which,  Macpherian  brought  four  back. 
actions  in  the  Court  of  Conscience  upon  these  very  notes 
against  Moses ;  and,  upon  trial  of  the  ftrst,  the  commissioners 
refused  to  go  into  any  eridence  of  this  agreement;  whereupon 
the  pknntin  recovered,  and  the  defendant  paid  in  the  whole  6L 
Ana  now  Moses,  the  defendant  below,  brought  indebttaUus  as- 
sumptit  against  Macpherlan,  the  plamtiff  bdow,  for  money  had 
and  received  to  his  use,  and  obtained  a  verdict  for  6/.,  subject 
to  the  opinion  of  this  Court. 

Morion  (for  defendant  Macpherlan)  argued,  that  indebitmtus 
assumprit  would  not  lie  upon  a  judgment  recovered  in  an  infe- 
rior court  of  a  final  jurisdiction;  and  cited  Cro.  Jac.  218;  and 
1  Bulstr.  159:  The  remedy  in  this  case  being  a  special  action 
on  the  case  for  breach  of  the  agreement. 

Norton,  conire^  that  this  action  would  well  lie,  the  remedy  by 
action  on  €U9umpsit  being  of  the  most  liberal  and  beneficial 
kind. 

On  the  argument,  Mansfield,  C.  J.,  doubted  if  the  acticm 
would  lie,  after  a  judgment  in  the  Court  of  Conscience;  but 
wished  to  extend  this  remedial  action  as  far  as  might  be :  To 
which  Dennison,  J.,  agreed,  and  inclined  strongly  that  the  ac- 
tion would  lie.  Foster,,  J.,  was  afiraid  of  the  consequences  of 
overhauling  the  judgment  of  a  court  of  a  competent  *jurkdic-  r  «g20  ] 
tion.  Wihnot,  J.,  was  clear  that  the  action  would  not  lie;  be- 
cause this  action  always  arises  from  a  contract  of  re-payment, 
implied  by  law;  and  it  would  be  absurd,  if  the  law  were  to  raise 
an  implication  in  one  Court,  contrary  to  its  own  express  judg- 
ment in  another  Court*  He  compared  this  action  to  the  title 
€le  solutiane  indebiti,  Inst.  3,  28,  s.  6;  and  de  condictione  ifp- 
ckbiti  in  Cod.  and  t)ig,{p)  in  which  there  was  always  an  ex- 
ception causae  judieati;  and  this  reason  given  for  it,  Ne  ac- 
tiones  resuscitentur.     But  afterwards. 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court 
— It  has  been  objected  to  this  action:    1st,  That  debt  will  not 

(//)  L.  TV,  tit.  .5.   "Pecuniae  per  errorcni,  noii  ex  cau^d  judicati,  »oliit«  c>se  repe- 

Htionem  condictioni^  non  ambigittir.*' 


lie  upon  this  ground  of  complaint;  therefore  indebitatta'a^' 
sumpsit  will  nut  lie.  But  there  is  no  foundation  for  this  argu- 
ment. It  is  held,  indeed,  in  Slade's  Case,  4  Rep.  93,  that 
where  debt  will  lie,  assumpsit  will  also  lie;  but  the  negative 
doctrine,  e  concerso,  is  not  any  where  held;  it  is  rather  a  gene- 
ral rule,  that  where  debt  will  not  lie,  indebitatus  assttmptU 
will{y).  2dly,  That  in  this  case  no  implied  contract  can  arise, 
whereupon  to  ground  an  assumpsit.  But  surely,  if  a  man  is 
Aofld^fte  obliged  to  refund  whatever  money  he  has  unlawfully 
received,  an  implied  debt  is  thereby  raised,  t/uasi  ex  coniractti. 
ydly,  That  where  money  is  recovered  in  a  Court  having  a  com- 
petent Jurisdiction,  it  cannot  be  overhauled  in  another  Court, 
but  by  writ  of  error  or  fnlBC  judgment.  But  the  verdict  given 
in  this  cause  b  consistent  with  tlie  determination  of  the  Court 
of  Conscience.  The  commissioners  determined  merely  upon 
the  indorsement,  and  refused  to  go  into  the  collateral  matter  of 
the  agreement;  in  which  they  did  right;  else,  upon  such  a 
matter  as  a  note  of  30j.,  they  might  go  uito  a  large  and  erten- 
H  sive  account ;  and  might  settle  the  balance  of  a  series  of  mcr- 

I  cantile  transactions,  much  superior  to  their  conusance  (r).   And 

W  yet,  though  the  judgment  was  right,  the  iniquity  of  keeping 

p  the   money  so  adjudged    to   be  paid  may  appear  in    another 

Court.  Suppose  an  insurer  is  condemned  to  pay  money  on  the 
iT  '^i^l  1  "death  of  a  person  who  afterwards  appears  to  be  alive;  would 
not  a  new  action  He  for  him,  against  the  person  who  recovered 
upon  the  former  judgment  ?(«)  The  admission  that  an  action 
will  lie  upon  the  expresa  agreement,  is  conclusive  upon  this 
case.  Pot  the  great  benefit  of  this  action  (upon  an  implied 
contract)  is,  that  the  pWntiff  need  not  set  out  the  particular 
circiunstancea,  on  which,  ex  eequo  et  bono,  he  demands  a  satis- 
faction; but  may  declare  generally  for  money  had  and  received 
to  his  use,  and  may  give  the  special  matter  in  evidence.  And 
it  is  equally  beneficial  to  defendant,  who  may  give  in  evidence 
any  equitable  matter,  in  order  to  discharge  hunself.  There- 
fore, if  it  stood  merely  upon  principles,  there  is  no  reason  irtiy 
the  plaintiff  should  be  confined  to  his  action  on  the  special 
agreement,  and  be  debarred  his  remedy  on  the  assumpsit  im- 
pHed  by  law.  But  the  point  has  been  expressly  determined  in 
Dutch  and  Warren,  M.  7  Geo.  1,  Common  Pleas  (/):  wherein 
it  was  held,  that  it  was  at  the  election  of  the  party,  either  t» 
affirm  an  express  contract,  by  bringing  an  action  on  the  special 
agreement,  or  to  disaffirm  it,  and  rest  on  an  implied  one,  by 
bringing  indebitatus  assumpsit.  In  this  case,  the  pkuntifr  had 
paid  to  the  defendant  2621.  lOs.  for  five  shares  in  Coppn 
Mines,  to  be  transferred  on  the  22d  of  February,  which  defen- 

(«)  See  1  Com.  Dig.  Jiiumpnl  (C),  pa.  bia  money  j  and  it  wi*   hdd  be   ougkt 

194.  bring  an  aiiunptU  for  the  moaey."    Ste 

(r)  But  tee  Fmm  v.  Oneell,  I  M.  lb  S.  Ld.  ManifiebTi  obierratioiu  on  fhat  cue, 

393.  3  Doug.  697  h;  Hutmei  v.  HaO,  9  Hoi 

161;   Marlin  *.   SitweU,    1   Sbo«.    ISI. 

aid;   "one  Thii  npinioii  is  adopled   in    Fark'i   l«s. 

:,  Iwljeiing  5»S  (ed.  1817). 

11  not,  paid  (f)  1  tttia.  40S. 
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dant  failed  to  do.  Plaintiff  brought  indebitatus  assumpsit^  for 
money  had  and  received  to  his  use :  And  the  jury,  who  m  these 
actions  can  go  into  all  the  equity  of  the  transaction,  save  him 
176/.  only,  which  he  recovered;  being  the  value  which  the 
shares  had  fallen  to  on  the  said  ^d  of  February.  Therefore  we 
are  all  of  opinion,  that  the  defendant  ought  in  justice  to  refund 
this  money  thus  maid  fide  recovered ;  and  though  an  action  on 
the  agreement  would  also  have  indemnified  him  for  his  costs  in 
the  Court  below,  yet  he  may  waive  this  advantage  and  pursue 
the  present  remedy. 

The  Postea  must  be  delivered  to  the  Plaintiff(t?). 


Moses 

t». 

Macpherlan. 


(v)  See  the  obsenrationi  of  JSyre,  C.  J., 
in  FhiUps  ▼.  Hunter,  in  Error,  2  H.  BU. 
402.  There  a  partner  rerident  abroad, 
knowing  that  a  trader  in  England  had 
stopped  payment,  attached,  in  the  name  of 
himself  and  his  partners  resident  here,  a 
debt  due  to  such  trader,  and  obtained  pay- 
ment of  it  under  the  judgment  of  a  foreign 
Court;  it  was  held  by  six  judges  (Eyre, 
C.  J.,  dissent,)  that  Uie  asngnees  of  the 
trader  might  recover  the  money  in  an  ac- 
tion for  money  had  and  received  against 
the  partners:  affirming  the  judgment  of 
K.  B.  The  Chief  Justice  said,  (p:  414), 
"  The  case  of  Motet  v.  Maepherkm,  is,  I 
believe,  the  only  decided  case,  that  coun- 
tenances such  an  action,  but  I  cannot  sub- 
scribe to  the  authority  of  that  case." — *'  In 
the  argument  of  that  case,  it  is  supposed  to 
be  the  same  thing,  as  to  the  force  and  va- 
lidity of  the  judgment,  whether  the  action 
had  been  brought  upon  the  agreement,  or 
to  refund  the  money.  But  it  appears  to  me 
to  be  a  very  different  thing.  Most  cer- 
tainly the  case  of  Dutch  v.  Warren,  does 
not  prove  the  propoation.  The  ground  of 
that  case  was  the  disaflbrmance  of  the  con- 
tract, upon  which  the  connderation  money 
had  bfeen  paid." — "  In  the  case  of  Motet 
V.  Maepherkm,  I  think  the  agreement  was 
a  good  defence  in  the  Court  of  Conscience; 
but  if  it  were  otherwise,  the  recovery 
there  was  a  breach  of  the  agreement,  upon 
which  an  action  lay ;  and  tibis  was  in  my 
judgment  the  only  remedy." — ^  I  believe 
that  judgment  did  not  satisfy  Westminster 


Hall  at  the  time ;  I  never  could  subscribe 
to  it ;  it  seemed  to  me  to  unsettie  founda- 
tions." So  in  Johnton  v.  Johnton,  8  Bos. 
&  P.  169.  Ld.  Jlvanky,  C.  J.  observed 
that  in  the  case  of  Motet  v.  Maepherkm, 
(as  reported  in  Burr.)  some  principles  arie 
laid  down,  which  are  certainly  too  large, 
and  which  he  would  not  rely  on :  such  as 
that,  wherever  one  man  has  money  which 
another  ought  to  have,  an  action  for  money 
had  and  received  may  be  maintained ;  or 
that  wherever  a  man  has  an  equitable 
claim,  he  has  also  a  legal  action.  See  the 
observations  also  in  Britbane  v.  Dacret,  5 
Taunt.  159,  160.  And  in  a  case,  where 
Motet  V.  Maepherkm  was  referred  to,  it 
was  held,  that  where  money  has  been  paid 
under  the  compulsion  of  legal  process, 
which  is  afterwards  dicovered  not  to  have 
been  due,  the  plaintiff  cannot  recover  it 
back  in  an  action  for  money  had  and  re- 
ceived. Ld.  Kenyan,  C»  J. — "After  a  re- 
covery by  process  of  law,  there  must  be  an 
end  of  litigation,  otherwise  there  would  be 
no  security  for  any  person ;"  Marriott  v. 
Hampton,  7  T.  R.  269.  And  see  Cobden 
V.  Kendrick,  4  T.  R.  482,  n.  (a).  As  to 
the  action  for  money  had  an  received,  see 
Vin.  Abr.  Actums  rf  Attumpsit  (N  2.)  & 
Supp.;  Bac  Ab.  Attumptit  (A)  p.  262; 
Com.  Dig.  Attumptit  (A) ;  and  Mr.  No- 
hm's  note,  1  Stra.  406.  See  also  Thurtton 
V.  Millt,  16  East,  254;  Farmer  v.  Arundel, 
pott,  824;  Jaquetv,  Golightly,  pott,  1073  ; 
Barhene  v.  Brent,  1  Vem.  176. 


The  King  v.  Greenwood.  [     222     ] 

Greenwood  was  an  attorney  of  this  Court,  and,  about  Attorney  struck 
two  years  ago,  was  struck  off  the  roll  for  malpractice;  and  was  ?^'***^i!J|!? 
now  upon  humble  petition  and  motion  re-admitted ;  the  Court 
declaring,  that  the  striking  off  the  roll  was  not  to  be  under- 
stood as  a  perpetual  disability,  but  was  sometimes  only  meant 
as  a  punishment,  and  might  be  considered  in  the  Ught  of  a  sus- 
pension only,  if  the  Court  sees  cause  (u). 


(tt)  The  like  was  done  by  the  Court,  T. 
T.  87  O.  3,  K.  B. ;  Tidd's  Pr.  82  (ed. 
1821).  But  he  cannot  take  any  advantage 
of  his  privilege  in  any  action  then  de- 


pending; Ex  parte  Cole,  1  Doug.  114,  n; 
Moody* tCA.  Barnes,  42.  See  also  HilFt  Ca. 
pott,  991. 


Sumir ».  fiteimr. 

S.  C.  2  Burr.  1131. 

A*rB,H«dt      XinS  was  a.  cose  stated  out  of  Cliancery,  far  the  opir 

>***'<t»w'*'   the  Court  of  King's  Bench, 

SflMmw^Ai       ^y  <Ieed,  A.  D.  1750,  Johu  Selwin  was  made  tenant  for  li£;, 
*  iHlinMWMdi  remainder  to  bis  son  John  Selwin  in  tail.     In  17j1,  30th  April, 

^■■^•""  the  fatlier  and  son  joined  in  a  bargain  and  sale  to  one  Wakelin 

and  his  betra,  to  make  him  a  tenant  tu  the  precipe,  in  order  for 
a  common  recoverj',  jlie  uses  of  which  were  deoared  to  be,  for 
Selwin  the  father  for  life,  reminder  to  the  son  in  fee-simple. 

■■rik^wai    Trinity  Term,  /(.  D.  1751,  began  Jane  Ttb.     On  the  8th  of 

^■»  ••  June,  John  the  son  made  a  will,  whereby  he  disposed  of  all  hit 

real  estate  (ui).  In  this  same  Term,  a  writ  of  entry  was  sued 
out,  returnable  Qiilnden.  Trin.  vh.  17th  June,  and  the  reco- 
very was  completed  the  same  Term;  and  soon  afterwards  John 
Seiwin  the  testator  died. 

The  question  was,  Whether  the  lands  in  question  passed  by 
this  will,  made  qfter  the  bargaui  and  sale,  qfter  the  beginninf 
of  the  Term,  but  before  the  return  of  the  writ  of  entry  ? 

Mr.  Semel,  for  the  plaintiif  argued,  that  they  did  not.  No- 
thing passed  to  Wakelin  by  the  bargain  and  sale,  but  a  free- 
hold descendible,  so  long  as  John  the  son  had  heirs  of  his  body: 
Seymour's  Case,  10  Co,  Rep.  95  b ;  said  in  Machil  and  Clark, 

[  *!BS8  ]  Salk.  619,  to  be  a  base  fee,  but  that  ia  a  mistake.  *The  bargain 
and  sale  left  nothing  in  testator.  All  made  over  to  Wakelin,  else 
he  could  not  be  tenant  to  die  pracipe.  The  usei  of  the  le- 
covery  then  declared  were  future,  not  present  uses.  The  tM- 
'  tator  therefore  had  nothing  to  dispose  of,  when  he  made  his 
win,  nor  till  the  recovery  was  completed.  Had  be  £ed  before 
recovery  suffered,  he  could  have  msposed  of  oothin^  In  iSiU- 
iey'M  djxix),  the  ground  was,  that  the  judgment  was  actuallr 
given  the  very  morning  of  the  day  that  the  recoveree  died. 
ngott  Recov.  153;  land  passeth  not  till  the  recovery  com- 
pleted; g  Lev,  S8,  Hudttm  and  Beium,  S.  F.  I  conaider  thk 
recovery  as  a  judgment  on  the  day  it  really  happened,  and  tMt 
as  having  relation  to  the  first  day  of  the  Term.  This  never 
held,  where  it  appears  upon  the  &ce  of  the  record,  to  be  the 
contrary,  or  where  .it  would  waiic  a  wrong  or  injury  to  a  third 
person.  This  would  be  settii^  up  an  averment  agunst  &ct 
and  the  record, 

(AT.  B.-~la  the  exemplification  of  the  present  recovery,  ac- 
eordingto  a  practice  introduced  by  WiUes,  C.  J.,  about  twenU 
years  since,  tne  date  of  the  return  of  the  writ  of  entry,  whid 
formerly  used  to  be  noted  in  the  mar^n  hy  way  of  memoran- 
dum, is  now  inserted  in  the  body  of  the  record.) 

(w)  He  derised  all   bii   Ireshald  and  inlemi  therein,  to  hii  falbet  in  fee.     He 

othneMtfet,>taeraDfhe,  oruiTpenonin  died  the  day  after  Hie  retnrn  «f  On  wiit  of 

truH  far  Un,  wen  lebed  or  ponened,  ■  leiijtii  S  Burr.  1183. 
cither  in  revetnOD,  remainder,  or  eipec-  (r)  1  Rep.  93  K 

tancr,  and  all  hii  eitate,  right,  title,  and 
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Pigott,  58;  writ  of  entry  returnable  before  the  date  of  die       sclwim 
release,  which  made  the  tenant  to  the  pn^dpe;  therefore  no  *'* 

tenant,  and  60  the  recovery  ill.  3  SaJk.  212.— {Foster^  J.,  de-  ^  »"^^^-  . 
clared  he  had  all  the  reporters  m  his  study,  but  did  not  know 
3  Salkeld :  so  not  dted.)  Barton  and  Lever ^  Cro.  EUiz.  388 ; 
Isley's  Case,  1  Leon.  187;  1  Sid.  452;  1  Vent.  58;  Lateh.92; 
Wynn  and  Wyntij  B.  R*  Midi.  16  Geo.  2  (y) ;  wife  was  vouchee 
in  a  common  recovery:  she  and  her  husband  appeared  by 
attorney  before  commissioners,  but  she  died  before  the  day  of 
appearance  in  Court.  Notwithstanding  this,  the  judgment  was 
regular^  entered;  but  error  being  assigned  because  of  her 
d€^ith,  vie  judgment  was  reversed*  ^As  to  the  doctrine  of  re-  [  *g24  ] 
lation,  both  of  the  recovery  to  the  bargain  and  sale,  and  of  the 
judgment  to  the  first  day  of  the  Term :  see  Hind^M  Case,  4 
Hep.  70  b.  The  bare  intent  of  the  party  to  acquire  a  new 
estate  does  not  give  it  him.  Suppose  it  liad  been  a  covenant 
to  suffer  a  recovery,  and  then  the  covenantor  makes  a  will, 
after  the  covenant,  but  before  the  recovery  actuaHy  had,  and 
dies ;  nothing  passes  by  this  will,  notwithstanding  the  intent  of 
the  party;  Oro.  Jac  643;  3  Rep*  25^  Butler  and  Baker;  doc- 
trine of.rdations  laid  down  at  large.  But,  secondly,  if  the 
testator  had  a  devisaUe  interest,  still  the  ^recovery  is  a  revo- 
cation of  the  will  pro  tanto.  For  the  eestuy  que  use  of  the 
recovery,  the  testator,  retakes  his  land  by  a  new  conveyance. 
Many  cases,  which  shew  recoveries  to  be  revocations  of  wills 
made  before  the  €iate  of  the  prmcipe;  and  the  reason  will  be 
the  same,  if  the  will  be  made  oefore  the  return  of  it.  DUter  and 
DUter,  3  Lev.  108 ;  Hudem  and  Benson,  2  Lev.  28 ;  Marwood 
and  Turner,  3  P  Wms..  163(«);  1  Roll.  Abridgm.  614,  pi.  2; 
lb.  615,  (Q)  jL  I ;  Ibid.  614,  (O)  pi.  3 :  This  last  case  applies 
ako  to  the  doctrine  of  relation. 

York,  Solicitor-General,  for  the  defendant,  oonsideved — 1. 
What  estate  passed  by  the  bargain  and  sale  to  the  tenant  to 
the  priscipe.  2.  Whether  tenant  in  tail  had  an  estate  devisable, 
and  whether  he  actually  devised  it.  3.  What  was  the  opera- 
tion of  tiie  recovery  on  this  estate. — ^First,  as  to  the  estate  of 
the  tenant  to  the  preecipe,  Sewmour^s  Case  (a),  and  Bredon's 
Case,  1  Rep.  76,  snew,  that  a  base  determinable  fee  passed  to 
the  bargainee.  Before  the  statute  of  uses,  there  was  no  other 
method  of  making  tenants  to  the  jpr^eck^e,  but  by  fine  or  feoff- 
ment. *The  use  of  the  recovery  resmted,  to  be  executed  in  [  *2&5  ] 
equity,  if  none  was  declared.  Since  the  statute,  new  modes  of 
conveyance  have  been  introduced.  The  estate  passed  to  the 
bargainee  as  a  base  fee.  So  argued  by  Holt,  C.  J.  in  Machii 
and  Clark,  Farresky  {£).  He  has  a  resulting  springii^  use, 
which  is  the"  same  as  a  trust,  for  the  particular  purpose  of  suf- 
fering the  recovery :  Lord  AUham  v.  jBarl  of  Anglesey,  Pigott, 
20\ ;  Gilb.  Rep.  16;  LongmA  Buckeridge,  T.  4  G.  1,  IStra. 

(y)  1  Wils.  35,  42;    WiUes,  563;    7  741;  Darley  v.  Langworthy,  Ambl.  653, 

Mod.  492 ;  Barnes,  17 ;  5  CniL  Dig.  347,  3  Wils.  6,  3  Bro.  ParL  Ca.  359  (2nd  ed.) 

S.  a  (a)  10  Rep.  95  b,  1  Bub.  162. 

(z)  S.  P.  Parsons  v.  Freeman,  3  Atk.  (fr)  Or  7  Mod.  18;  S,  C.  Holt's  R.  615. 
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;  tHnmm        106.     After  the  recovery  liad,  the  use  results  to  the  tenant  in 
_■*  tail,  if  no  other  special  use  be  declared.^Sndly,  The  testator 

•  had  a  future  executory  use,  at  the  time  of  making  liis  wtlL 

Not  a  present  use,  for  the  statute  cannot  draw  the  estate  to 
the  use  till  the  posaibiiity  (t.  e.  the  completion  of  the  reco\-er)) 
hath  actually  happened.  And  this  fiiture  executory  use  h  ■ 
devisable  interest.  He  said  he  should  trace  the  doctrine  of 
possibilities  by  analogy  to  the  doctrine  of  contingenciea.  It 
was  anciently  held,  till  Manning's  Cose  (c),  that  an  executory 
devise  on  a  tenn  of  years  was  bad.  But  [in]  !  P,  Wms.  5"d, 
held  to  he  an  interest  devisable — Marks  and  Maris,  1  Str.  1^. 

j     t'.:  Cases  in  Law  and  Equity,  342;  Gurnel  and  Wood{d),  C.  B. 

14  Geo.  2;  devise  to  A.,  and  if  he  dies  before  twenty-one,  then 
to  B.  and  his  heirs,  B.  dies,  and  then  the  contingency  hap- 
pens by  the  death  of  A.  before  twenty-one.  Determined,  that 
this  is  an  interest  descendible  to  B.'s  heir.  I  agree,  that  the 
possibility  in  the  present  case  is  not  an  interest  assignable  b; 
conveyance;  but  it  is  devisable  by  will;  Fitzgibb.  236,  Lurd 
Trevor's  arguinent.  It  differs  from  a  right  of  entry  or  of  action. 
This  is  not  a  mere  possibility,  but  coupled  with  an  interc», 
Vau.  270 — 273.  Uses  after  fees  determinable  are  interests  de- 
visable. In  Duke  oi  Norfolk's  Case,  hard  Notting/iam  tlioughi 

[  *Slt6  ]  *so;  Pollexf.  88:  It  is  an  use  in  esse,  though  not  execut^; 
and  therefore  devisable  by  will.  The  statute  of  wills  intendni 
to  restore  the  same  devising  power,  as  existed  at  common  lav 
before  the  statute  of  uses.  A  contingent  use  is  devisable,  thcugfi 
not  gviui table,  because  wills  enure  in  a  different  way  from  det-d;. 
Deeds  must  pass  a  present  estate,  or  vested  interest.  Bat  ■ 
wills,  a  contingent  use  existing  in  the  testator  may  wait  a  fbtuR 
event.  Sic  F.  Bacon,  in  his  reading  on  the  statute  of  aiei, 
(Works,  vol.  2,  p.  80,  81,  last  edition),  makes  a  distinction  be- 
tween naked  rights  and  contingent  uses.  "  As  to  die  tr&nsfe> 
"  ring  usee,  there  is  no  action  at  law,  &c."  His  reasoning  ii 
analogous  to  that  of  Lord  Macclesfield  in  Marks  and  Markt. 
If  the  tenant  in  tail  had  died  before  the  execution  of  the  re- 
covery, this  contingent  use  must  undoubtedly  have  failed;  bat 
as  the  contingency  actually  happened,  the  contingent  use  de- 
pending thereon  must  be  served.  And,  if  thb  interest  be  de- 
visable, it  is  clearly  devised  by  the  words,  "  All  my  real  etUiUi 
for  real  estate  is  genus  generaUssimum,  and  has  been  allowed 
to  comprehend  even  fee-farm  rents  (e). — 3rd,  As  to  the  opefs- 
tion  of  the  recovery  when  passed,  it  enures  to  substantiate  die 
devise,  and  not  to  revoke  it.  I  allow,  that  the  severity  of  legil 
scholastic  niceties  has  introduced  revocations,  where  Uiey  wen 
never  meant  by  the  parties ;  and  that,  as  those  cases  are  no* 
established,  they  are  not  to  he  shaken.  But  the  present  csie 
differs  from  them  all.  The  estate  of  the  testator  was  al^cd 
antecedent  to  the  will,  because, — 1st,  The  recoveiy  relates  to 
the  deed  of  bargunand  sale, — Sndly,  It  relates  to  the  first  dij 

(c)  8  Rep.  94  b. 

(J)  5.  C.  8  Yin.  Abr.  112,  pi.  38,  and 
citcdST.  R.  M. 
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of  the  Term. — Srdly,  If  it  does  not  bear  either  of  these  relations,       sbiwiw 
but  must  be  considered  as  subsequent  to  the  will,  yet,  as  the  use       _  *• 
*is  instantly  served  on  the  tenant  in  tail  himself,  who  did  not  ■' 

die  till  after  its  completion,  it  only  marks  the  time  when  an  [  *227  ] 
use,  which  before  was  executory,  becomes  actually  executed. 
1st,  The- recovery  relates  to  the  deed  of  bargain  and  sale;  so 
that  the  whole  makes  only  one  conveyance.  Cases  cited: — 
Lord  Bath  and  Montague  {f\  Holts  argument:  FerrarM  and 
Curzon,  Cro.  Jac.  643  (^);  1  Mod.  108;  Su-  W.  Pelham's  Case, 
1  Rep.  14  b,  which  is  the  first  case,  which  clearly  considered  re- 
coveries in  the  light  of  common  assurances.  2dly,  The  recovery 
has  relation  to  the  first  day  of  the  Term.  The  Court  cannot, 
ought  not,  to  consider  any  thing  but  the  record.  The  whole 
Term  is  but  one  day  in  law.  Objection.  The  return  of  the 
precipe  is  on  the  third  return  of  Trinity  Term,  and  judgment 
cannot  be  intended  to  be  before  the  day  of  appearance.  But 
parties  if  they  please  may  appear  gratis,  before  the  return. 
Therefore,  the  only  question  is,  if  there  are  continuances  on 
the  roll,  of  which,  and  which  only,  the  Court  is  bound  to  take 
notice.  Standford  and  Cooper,  Hetl.;  Hutt.;  Cro.  Car.  102. 
The  case  excepted  in  the  statute  of  frauds  proves  the  general 
rule.  There  is  a  distinction  between  the  continuance  of  pro- 
cess, and  the  continuance  of  the  plea  or  suit.  If  the  parties 
appear  before  the  return  of  the  writ,  the  plea  may  then  go  on 
"without  notice  taken  on  the  roll;  but  process  must  always  be 
continued  on  the  roll,  from  one  return  to  another.  Rainbow 
and  Worrall,  2  Lutw.  1177;  1  Leon.  291.  Entry  of  the  re- 
turn on  the  record  is  a  mere  marginal  memorandum,  and  has 
no  business  in  the  body  of  the  roll.  1  Lev.  130;  1  Sid.  213. 
Wynn  and  Wynn  differs  from  this  case  in  four  points:  but 
principally,  because,  as  the  party  appeared  by  attorney,  it  was 
there  necessary  to  set  out  the  writ  of  summons  on  the  record^ 
which  determined  the  time  on  the  face  of  it.  ♦This  relation  [  •ggS  ] 
can  work  no  wrong,  it  being  incident  to  tenant  in  tail  to  suffer 
a  recovery,  as  mucn  as  to  tenant  in  fee  to  make  a  feoffment  (A). 
Sdly,  It  is  objected  to  this  doctrine  (viz.  that  the  recovery 
only  executes  an  old  executory  use)  that  this  is  a  new  use 
vested  in  the  testator  by  the  completion  of  the  recovenr.  But 
it  is  not  so  considered  in  Hudson  and  Benson,  2  Lev.  28, 
1  Mod.  108.  It  is  also  said  to  arise  out  of  another  seisin,  and 
therefore  is  a  new  use.     But  the  seisin  of  the  recoveror  is  not 

(/)  3  Cb.  Ca.  106.  return  day  of  the  tumnoneas  ad  warran- 

Xg)   Sir  Jofm  Ferrers  aod  Sir  John  tizandum^  there  the  judgment  relates  to 

CureoH  V.  Sir  Rich,  Farmer  and  others:  the  day  of  the  return  of  that  writ     And 

it  U  reported  in  2  Burr,  that  the  Court  re-  if  the  parties  are  alive  at  any  time  of  the 

peatedly  expressed  their  approbation  of  return  day,  the  recovery  will  be  good; 

tiu»  case.  Shelley's  Case,  and  fVyrm  ▼.  Wytm;  see 

(A)  When  the  vouchee  in  a  common  5  CniL  Dig.  346,  et  seq. ;  Coventry's  Rec. 

recovery  appears  in  person  at  the  return  114.     But  the  judgment  cannot  relate 

day  of  the  writ  of  entry,  there  the  judg-  back  to  a  Sunday;  see  5tiHiiin  v.  Broome, 

snent  relates  to  the  return  day  of  that  post,  496,  526. 
writ:   but  if  the  vouchee  appear  at  the 

VOL.  I.  N 
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oCbali'but  fictitious;  iiot  go  much'as  a  aeiBUi  for  an  Bislidt 
Were  it  a  real  seisin,  I  concede,  that  it  must  be  a  new  uae. 
Vid.  Montagu  and  Jefferies,  Roll.  Abr.  (i).  [The  caae  stocJ] 
over  for  farther  argument,  [but]  the  Court  seemed  to  indiac 
Btroagly  for  the  defendant,  on  the  footing  of  the  double  rela- 
tion of  the  recovery,  viz.  to  the  bargain  and  sale,  so  as  to  make 
one  conveyance,  in  point  of  substance;  and  to  the  first  day  of 
the  Term,  so  as  to  become  prior  to  the  will,  in  point  of  date. 
But,  in  Trinity  Term  following,  the  Chief  Justice  declared, 
that  the  Court,  as  at  present  advised,  could  not  consider  the 
judgment  in  the  recovery  as  prior  to  the  return  of  the  writ  *rf 
pntry,  and  directed  another  peremptory  argument,  on  the  fi"' 
paper  day  of  next  Michaelmas  Term:  —  (which  see  i" 
Michaelmas,—  !  Geo.  3,  1760,  pa.  251). 


(i)  IR 


r.SlS,  pi.  4. 
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_.  -  Oldkmow  I!.  Wainwrigbt. 

_  .   •   .  A  C.  •  Bur.  1017.  

*  "'Sf"'  ^**"  ^^  *  spedal  verdict,  the  question  was,  whether  Segrate, 

^m"f  j!s.,  town-clerk  of  Nottingham,  was  legally  elected.     There  *«> 

but  role  for  no-   twenty-one  electors  present;  nine  of  whom  voted  for  Segraw; 

bodj  else :  ihc    eleven  protested  against  him,  without  votmg  for  any  one  else, 

by  theVin«ify   ^"''  """^  Other  said,  that  "  lie  suspended  doing  any  thing." 

b  good.  It  was  argued  by  Mr.  CaldecoC,  that  this  was  such  a  negatiTe 

upon  Segrave,  that  his  election  was  invalid.     Seijeant  lleieit, 

contra,  m  Easter  Term  last:    and   now,  per  tot.  Car.  ITit 

election  is  clearly  good.     The  eleven   protestant   dissenters, 

having  voted  for  nobody,  could  not  put  a  negative   upon  die 

only  man  put  in  nomination:   and  IVilmot,  J.,  cited  A.  ss& 

WUhers{a),  H.  8Geo.  S;  A",  and  B(M(Cflwc-«{«),  P.   IS  Anne; 

and   Taylor  and  the  Mayor  of  Baih{b),  temp.  Lee,  C.  J.,  W 

shew,  that,  where  a  majority  do  nothing,  but  merely  djsseirt, 

they  lose  their  votes  (c). 

fa)  Cited  ilsa  in  3  Cowp.   937,  nnd  Votes  gi*ea  Tor  ■  candidate  tJttrocAti 

10  Eul,  !1T.  hi>  incaparity,   are  Ulrown  «in*i  I.* 

(i)  Ibid,  ind  14  Eul,  536,  a.  {a).  ilawkiiu.    ID  Eait,  Sll ;    R.   t.  aHf- 

(0  Stre   R.  y.  Manday,    i  Cowp.  980.  I  M.  &  S.  76. 
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Crawford  v.  Powel. 

S,  a  2  Burr.  1013. 

Al  mandamus  had  gone  to  Powel,  to  deliver  over  to  Craw-  Ou.  i^  on  the 
ford  the  insignia  (d)  of  the   office   of  steward  of  Harwich,  CorporarionAct, 
Crawford  being  chosen  his  successor.     Powel  returns,  that  um^Uetonthe 
Crawford  had  not  receive^  the  sacrament  within  a  year  before  person  elected? 
his  election,  according  to  the  corporation  act  of  Charles  the  2d  (e)* 
Crawford  brings  this  action  against  Powel  for  a  false  return. 
Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court. 
*It  appeared,  that,  by  a  subsequent  statute,  5  Geo.  1  (/),  the  [    •gSO    ] 
office,  in  such  case,  is  made  only  voidable,  and  not  void;  and 
that  only  by  a  prosecution  commenced  within  six  months  after 
the  election;  and  no  such  prosecution  was  had  in  this  case. 
Therefore  the  Court  held  the  return  to  be  frivolous  and  imma- 
terial, and  that  no  action  would  he  upon  such  a  return ;  but 
that  a  peremptory  mandamus  should  have  been  moved  for. 
And  therefore,  the  main  question,  viz.  Whether  the  onus  pro- 
bandi  Ues  upon  the  person  elected,  never  was  argued  in  this 
case(^). 


(<l)  IL  V.  Owen,  5  Mod.  314;  R.  v.  In- 
gram, ante,  50. 

(e)  13  Car.  2,  st.  2,  c.  1,  s.  12.  See  R, 
▼.  Smith,  3  T.  R.  573;  R,  v.  Broum,  lb. 
n.  (&). 

(/)  C.  6,  8. 3,  and  see  Marten  v.  Jen- 
kin,  2  Stra.  1145,  and  2  Cowp.  539,  per 
Lord  Mansfield, 

(g)  But  it  appears  from  the  report  in 
2  Burr.  1013,  that  judgment  was  given 
fbr  the  plaintiff,  thereby  shewing  it  was 
not  necessary  for  him  to  prove  that  he  had 
taken  the  sacrament  within  the  time  pre- 
scribed: and  Lord  Monoid  said,  that 


since  5  G.  1,  the  election  being  not  void, 
but  voidable,  in  case  of  a  removal  or  pro- 
secution within  six  months,  which  had  not 
been  in  this  case,  the  plaintiff's  eliection 
•tood  confirmed  and  became  absolute :  and 
he  distinguished  it  from  the  case  of  Tufton 
V.  Nevinscn,  2  Ld.  Raym.  1354,  where  the 
plaintiff,  being  out  of  possession,  brought 
a  mandamus  to  swear  him  into  office,  and 
it  was  held  to  be  incumbent  on  him  to, 
prove,  that  he  had  received  the  sacrament 
as  required.  See  Powell  v.  Milbank,  post, 
851,  and  next  case. 


The  King  v,  Pemberton. 

S.  C.  2  Burr.  1085. 

^BXOTION  to  quash  an  indictment  for  exercising  the  trade  of  Exemptions 
a  tanner,  contraiy  to  the  5th  of  Elizabeth  (A).     There  is  a  sta-  ^^^^f^^^ 
tute,  1  Jac.  1,  c.  ^2,  which  exempts  tanners  from  this  prosecu-  ^dence^rNo" 
tion,  in  several  circumstancejs;  and  this  motion  was  grounded  Guilty;  and  the 
on  the  omission  in  the  indictment,  to  set  forth  the  negative  of  n^^J^*  "f^ 

.m  1      •  .L  •  •   I.-  ^-P  not  be  set  forth 

those  several  circumstances;  as  m  convictions  on  the  game  i^thclndict- 
laws  it  is  necessary  to  set  forth,  that  the  defendant  had  not  ment. 
100/.  per  annum; — ^was  not  the  eldest  son,  &c.(f).     The  Coiurt 


(A)  C.  4,  8.  31,  which  act.  Lord  EUen- 
bmrough  said,  was  to  a  considerable  degree 
defunct;  3  M.  &  S.  190:  and  this  section 
it  now  expressly  repealed  by  54  Geo.  3, 
€.  96,  s.  1. 


(«')  Though  it  is  necessary  to  negative 
in  the  conviction  the  several  qualifications, 
yet  it  is  not  necessary  to  disprove  them  by 
evidence;  but  the  onus  probandi  Ues  on 
the  defendant,  to  prove,  if  he  can,  that  he 
N  9 


aso 


The  Kino 
Pemberton. 


TRINITY  TERM,  33  ft  34  OBO.  II.  K.  B. 

held,  that  exceptions  of  this  kind  are  to  be  taken  advantage  of 
in  evidence  on  rf ot  Guilty,  and  therefore  refused  to  quash  die 
indictment  (A). 


is  qualified;  R,  ▼.  Turner,  5  M.  &  S.  206. 
The  same  rule  applies  to  actions  on  the 
game  laws;  the  plaintiflp  must  aver  tlie 
want  of  qualification  in  his  declaration ; 
per  Lord  Mai^field,  1  T.  R.  144;  per 
Heath,  J.»  1  B.  &  P.  468.  On  a  convic- 
tion for  selling  ale  without  a  license,  the 
informer  is  not  bound  to  produce  evidence 
to  negative  the  existence  of  a  license;  the 


defendant  must  ahew  bis  liceiiae,  ifhehsi 
one ;  R.  v.  Hmutm,  1  Paley  oa  Coofiic- 
tions,  by  Dowling,  45,  firom  the  E^lirs 
MS,  note.  See  also  JL  ▼.  Mank,  4 IX 
&  R.  260,  2  B.  &  C.  717. 

(k)  See  2  Hawk.  P.  C.  c.  25,  s.  115; 
and  R»  v.  St.  George's,  Hamuxr  Sqam, 
3  Camp.  222 ;  and  the  preceding 


Defendant  re- 
moving an  in- 
dictment by  eer- 
Horari  without 
good  cause,  can- 
not be  admitted 
imfomtd 
peri^. 


The  King  v.  Reynalds. 

Defendant  was  indicted  at  Hick's  Hall,  and  remofd 
the  indictment^  by  certiorariy  into  the  King's  Bench ;  and  nov 
moved  to  be  admitted  to  defend  in  formd  pauperU^  on  tk 
usual  affidavit.  But  the  Court  held,  that  this  was  not  widn 
the  statute  (/)^  but  was  merely  a  case  at  common  law,  ami 
therefore  discretionary  in  the  Court; — that  there  might  be ii- 
stances  in  which  a  certiorari  might  be  necessary,  as  mr  an  in- 
partial  trial,  and  then  there  could  be  no  objections  to  admittiiig 
the  defendant  in  formd  pauperis.  But  where  he  vohmtarilj 
removes  it  himself,  without  any  cause  shewn,  he  shall  not  pi^ 
the  prosecutor  to  an  extraordinary  expence,  and  keep  himself 
clear  by  being  admitted  a  pauper  {m).  He  shall  not  be  vexa- 
tious, merely  because  he  is  poor.  Serjeant  Hewit^  who  made 
the  motion,  withdrew  it. 


(0  11  H.  7,  c.  12. 

(ot)  But  the  Court  in  its  discretion  will 
allow  a  defendant  in  a  misdemeanor  to 
defend  in  formd  pauperis,  where  the  in- 
dictment has  not  been  removed  by  cerlio- 
rari:  because,  if  the  defendant  be  con- 
victed, he  is  not  Uable  to  pay  costs  to 
the  prosecutor;  R,  v.  Wright,  Ca.  temp. 
Hardw.  211,253,  2  Str.  1041.  But  in 
civil  actions,  he  is  never  permitted  to  de- 
fend in  formd  pauperis,  because  he  is 
liable  to  the  plaintiff  for  costs,  and  ths 
provision  of  11  H.  7,  c.  12,  only  extends 


to  plaintiffs;  Anoiu  Barnes,  32S  (8v«.ed  • 
Hull.  Costs,  229  (ed.  1810).  It  may  k 
therefore  inferred,  that  a  defendant  o£  i^ 
indictment  removed  by  him  by  eer»m 
would  not  be  allowed  to  defeud  in  j^ 
pauperis,  inasmuch  as  he  h  obiiice^  ^ 
5  W.  &  M.  c  1 1,  to  enter  into  a  recoft; 
zance  to  pay  costs  to  the  prosecutor. 

A  defendant  may  plead   a  par^  * 

formd  pauperis;    R,    v.    Morgttu,  i  Str. 

1214;  but  will  not  be  admitted  so  tB  ^ 

fend  on  an  attachment  for  contempt;  I- 

V.  Pearson,  2  Burr.  1039. 


[      231      ]  Hern  v.  Howard. 

in"aXJ-'  ^""^^  Defendant  was  an  attorney  of  Common  Plea5,  and  im 
Co^^andlying  ^"^d  in  King's  Bench,  l)y  bill  of  privilege,  supposing  him ac 
by  for  a  long  attorney  of  this  Court,  which  his  son  actually  was.  The  pUi^- 
time,  waives  his  i[ff^  after  serving  him  with  notice  of  a  declaration,  and  signii'^ 
pn    ege.  judgment  by  default,  found  out  his  mistake;   but  defendants 

son,  in  order  to  gahi  time,  assured  the  plaintiff,  that  his  falbf? 
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would  take  no  advantage  of  it;  which  induced  the  plaintiff  to 
stay  two  Terms,  in  hopes  of  receiving  his  debt.  But  now,  on 
the  plaintiff's  giving  notice  to  execute  a  writ  of  enquiry,  de- 
fendant moved  to  set  aside  the  judgment  for  irregularity.  And 
upon  shewing  this  whole  matter  for  cause,  the  Court  thought 
that,  by  lying  by  so  lonff,  the  defendant  had  waived  his  privi- 
lege (ft) ;  and  therefore  discharged  the  rule  for  shewing  cause, 
with  costs. 

C  Oliphanfs  Case,  about  ten  years  ago, 

X     was  cited  for  the  defendant. 


2S1 


(«)  For  he  ought  to  have  taken  advantage 
of  that  by  plea  in  abatement;  the  rule  at 
that  time  being,  that  where  a  defendant, 
attorney  of  one  Court,  is  sued  by  process 
out  of  another  Court,  he  must  plead  his 
privilege  in  abatement,  and  if  arrested, 
must  put  in  special  bail ;  Lane  v.  SaU- 
«MirM,  2Salk.  544;  Mayor  of  Banii^</o^0 
T.  Bonner,  2  Stra.  864;  Snee  v.  Humph- 
rtye,  1  Wils.  306;  Croesleyv.  Shaw,  post, 
1085 :  but  if  he  be  arrested  by  process  is- 
•uing  out  of  hie  own  Court,  then  he  may 
be  diacharged  upon  motion,  and  if  arrest- 
^dy  upon  filing  common  bail ;  Redmonds 
Ca.,  1  Mod.  10;  Wheeler's  Ca.,  1  Wils. 
298.  But  that  dbtinction  does  not  now 
exist :  for  if  an  attorney  be  sued  in  a  /o- 
reign  Court,  such  Court  will  stay  proceed- 
ings, or  discharge  him  on  entering  a  com- 
mon appearance,  without  putting  him  to 
plead  his  privUege;   Tidd's  Pr.  219  (ed. 


1 821 ).  An  attorney  defendant  waives  hia 
privilege,  when  he  is  sued,  by  not  claim- 
ing it  in  due  time ;  Crossley  v.  Shaw,  post, 
1085 :  and  loses  it  when  sued  en  outer 
droit!  Gage's  Ca.,  Hob.  177;  Newton  v. 
Rowland,  1  Salk.  2,  1  Ld.  Raym.  538 ; 
or  jointly  with  his  wife ;  Robarts  v.  Mason, 
1  Taunt  254 ;  or  indeed  with  any  other 
person  not  having  privilege ;  BranthwaUe 
V.  Blackerhy,  2  Salk.  544 ;  even  though 
the  nature  of  the  action  be  several,  as 
trespass;  Pratt  v.  Sait,  5  Bac.  Abr.  619, 
Privilege,  (B)  3.  But  he  does  not  lose  it, 
if  he  be  sued  by  bill  jointly  with  a  person 
having  privilege  of  Parliament ;  Ramsbot- 
torn  V.  Hareourt,  4  M.  &  S.  585:  nor  when 
sued  as  acceptor  of  a  bill  of  exchange; 
Comerford  v.  Price,  1  Doug.  312;  nor 
when  sued  as  a  magistrate ;  Duffy  v.  Oaket, 
3  Taunt.  166. 


The  Kino  v.  Reeve,  Morris,  Osborne,  et  ai\ 

S,  C,  2  Burr.  1040. 

jMoTION  for  a  certiorari  to  remove  convictions  before  Mr.  Certioran  can- 
Moneypenny,  a  Kentish  justice,  on  the  statute  22  Car.  2  (6),  l^^^^^ 
against  conventicles  (the  defendants  being  methodists)  and  also  ^neraijbutoniy 
the  proceedings  on  the  appeal  to  the  Quarter-Sessions,  pur-  by  express,  nc-' 
suant  to  the  directions  of  the  statute,  which  orders  such  ap-  8*^^*  wotdM, 
peal  to  be  final,  and  that  no  other  Court  shall  interpose. 

Norton,  Stowe,  and  R.  Leigh,  argued,  that  the  power  of  this 
Court  to  grant  a  certiorari  was  not  taken  away  by  these  words. 
That  all  inferior  jurisdictions  are  under  the  inspection  of  this 
Court,  whose  power  can't  be  taken  away,  but  by  express  ne- 
gative words :  Dr.  Fosters  Case,  1 1  Rep.  (p) ;  Smith's  Case, 
1  Vent.  68  (^).— That,  the  objects  of  this  act  being  only  per- 
sons above  sixteen,  and  natural  born  subjects  of  this  kingdom, 
if  the  defendants  should  prove  not  to  be  such,  they  are  not  the 


(o)  C.  1 ;  now  repealed  by  52  Geo.  3, 
c.  i55,  8.  1,  which  contains  the  several 
regulations  touching  dissenters  and  con- 
venticles now  in  force. 


(p)  64  b. 

Iq)    1  Mod.   44,   S.  a ;  CaUt  q. 
Knight,  3  T.  R.  442,  S.  P. 


t   T. 
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The  King      object  of  the  inferior  juriadicHon;  ami  the  Court  will  interpose, 
•■  'by  virtue  of  tlieir  general  Buperintendant  power,  to  see  whc- 

■         ■   ther  they  are  so  or  not.     That  in  a  revenue  case,  before  Ry 

[  *^2  ]  der,  C.  J.,  it  was  determined,  that  no  words  of  being  finat, 
&c.  will  preclude  the  King's  Bench,  unless  certiorari  be  ei- 
pressly  taken  away. — That  some  of  the  convictions  ure  uiidn 
10«.  where  no  appeid  lies  to  the  Sessions.  Shall  Un>  justice 
be  the  sole  and  arbitrary  judge  of  these?  Sir  Edward  Satm- 
ders'g  reading  upon  this  statute,  temp.  Car.  2,  is  the  only  book 
of  law  that  allows  him  ao  uncontrollable  an  authority.— Thai, 
though  the  justices'  jurisdiction  may  be  final  in  point  of  fact, 
yet  not  aoin  case  of  irregularity.  [In]  Peat's  Cas^  6Mod.2i8, 
a  conventicle  case,  it  was  said,  "  if  the  justices  wrong  you,  job 
may  have  remedy  by  certiorari." 

KnoK'ler  and  Filmer  shewed  for  cause; — that  a  cfrliorm 
can't  go  to  the  justice,  because  he  has  returned  all  the  conric- 
tiona  to  the  Sessions,  and  they  are  there  filed. — Xliat  certia- 
rari  will  not  lie  to  remove  proceedings  at  cominon  law.  liul 

Ionly  summary  convictions.  This  not  a  Bumniary  conviction, 
witli  respect  to  those  of  above  10*. ;  because  those  on  appnl 
are  traversable  and  triable  by  jury;  A  writ  of  error  tlierefijre 
would  be  the  only  proper  remedy.— The  statute  is  ordered  » 
be  taken  largely  and  beneficially  against  conventicles. — ^Th«e 
is  another  clause,  that  warrants,  &c.  are  not  to  be  reversed  im 
want  of/ttrm. — The  penaltiea  have  been  all  distributed  as  d* 
law  directs,  to  the  King,  the  informer,  and  the  poor.  MTio 
can  call  it  back  again?  Will  this  Court  meildle  with  lb* 
King'ts  revenue  i  And  will  they  interfere,  without  being  aUe 
to  do  complete  justice,  by  commanding  restitution  ? — If  the  jn»- 
lices  had  no  jurisdiction,  there  is  a  remedy  by  action ;  but,  tiy 
the  appeal,  they  have  affirmed  the  jurisdiction. — The  botii 
fiimish  no  instance  of  this  Court's  having  ever  interposed.— 
The  negative  clause  can  only  extend  to  the  King's  Bench;  nt 
other  Court  could  ever  interpose,  with  regard  to  proceediogi 
at  Quarter-Sessions; — the  statute  of  Geo.  2(r),  orders,  tlnl 
justices  shall  have  notice  of  moving  for  certiorari,  in  order  U 
oppose  it,  if  necessary.  Why  is  this  ordered,  ^  certiorari  )x 
always  grantable? — If  a  certiorari  issues  improvidently,  andii 
afterwards  set  aside,  it  is  still  a  great  grievance  to  the  putj; 
[  *93S  ]  for  no  costs  can  be  given  in  •such  a  case,  as  was  determined  B 
the  King  and  Wakefield,  a  few  Terms  ago. 

Lord  Mansfield,  C.  J. — There  is  no  colour,  that  these  w- 
gative  words  should  take  avay  the  jurisdiction  of  this  Court  to 
issue  writs  of  certiorari.  They  will  perhaps  take  away  Ac 
writ  of  error  that  has  been  mentioned.  But  this  Court  hall 
an  inherent  power  to  issue  certiorari's,  in  order  to  keep  all  is- 
ferior  Courts  within  due  bounds,  unless  expressly  forbid  so  to 
do,  by  the  words  of  the  law.     If  the  justices  have  done  ri^ 
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below,  you  may  shew  it,  and  quash  the  certiorari.     But  if 
there  be  the  least  doubt,  this  Court  will  grant  the  writ. 

Certiorari  granted  per  tot.  Cur.  {s). 


2SS 


(«)  2  Hawk.  P.  C.  c  27,  8.  23 ;  IL  v.  St. 
Andrew's,  Hoihom,  3  Burr.  1458;  R,  y. 
Jukes,  8  T.  R.  542,  ace.;  in  which  last  case, 
Lord  Kenyan  said,  that  the  certiorari  being 
a  beneficial  writ  tat  th«  subject  could  not 
be  taken  away  without  express  words,  and 
that  it  was  much  to  be  lamented  in  a  va- 
riety of  cases,  that  it  was  taken  away  at 
all :  quod  nota.  See  also  R,  v.  Hanson, 
1  Paley  on  Conv.  by  Dowling,  298,  n.  [2]. 
A  certiorari  is  granted  of  course  on  the  ap- 
plication ofthe  Crown,  i.  e.  of  the  prosecu- 
tor ;  but  not  so  on  the  application  of  a  de- 
fendant, who  must  shew  some  ground  for  it 
by  affidavit;  R,  v.  Eaton,  2  T.  R.  89 ;  4 


Burr.  2458,  S.  P.  It  is  a  rule  abfolute  m 
the  first  instance.  A  certiorari  lies  where  a 
writ  of  error  does  not  lie ;  per  HoU,  C.  J., 

1  Ld.  Raym.  469 ;  therefore  where  judg- 
ment lias  been  given  on  an  indictment,  a 
certiorari  does  not  lie,  but  the  record  must 
be  removed  by  writ  of  error ;  R,  v.  Seton, 
7  T.  R.  373.  And  it  seems  that,  in  ge- 
neral, a  certiorari  will  not  be  granted  to 
remove  an  indictment  after  conviction; 

2  Hawk.  P.  C.  c.  27,  s.  31 ;  R,  v.  Jack- 
son, 6  T.  R.  145:  but  see  1  Barn's  Just 
450  (ed.  1820):  and  see  R.Y.  ReymUdt, 
ante,  230. 


The  Kino 

V, 

Reeve. 


Wallen,  qui  tarn,  v.  Holton. 

xNFORMATION  at  last  Berkshire  assizes  against  the  de-  Exercising  a 
fendant  for  exercising  the  trade  of  a  baker,  contrary  to  the  trade  seven 
statute  5  Eliz(^).     It  appeared  in  evidence,  that  he  had  fol-  years,  without 
lowed  it  twelve  years,  but  had  never  been  an  apprentice,  nor  t^5i  e^S^V**" 
served  with  any  person  as  such.     On  a  case  reserved.  Baron  sufficient  quali- 
Adams,  before  whom  it  was  tried,  consulted  the  eleven  Judges;  ^ca^on. 
who  all  joined  with  him  in  opinion,  "  that  exercising  a  trade 
**  seven  years,  without  any  prosecution  with  effect,  was  a  suffi- 
**  cient  qualification;"  and  accordingly,  he  ruled  it  for  the  der 
fendant,  at  his  own 'chambers,  20  June,  1760.     Ex  relatione 
Mri.  Aston,  counsel  for  the  plaintiff. 

(l)  C.  4,  s.  31,  now  repealed :   see  n.  (A),  ante,  230. 


Tub  King  v.  Bomaster  et  dl\ 

S,  C.  2  Burr.  1039. 

XHE  defendants  lived  at  Portsmouth;  and  articles  of  the  Attachment  * 
peace  were  exhibited  against  them,  in  this  Court.   It  had  been  "Po»  articles  of 
the  usual  practice,  that  defendants,  in  such  cases,  must  person-  King?Bench 
ally  appear  and  give  bail  to  the  attachment  here.     But  the  bailable  before 
present  defendants  Uving  at  such  a  distance,  that  it  would  be  justices  of  the 
oppressive  to  bring  them  up  upon  such  an  errand ;  the  Court  ^^^^I'qqa     -i 
♦  ordered  the  attachment  to  be  indorsed,  that  it  should  be  bail-  L       ^*    J 
able  before  the  justices  of  the  peace  in  Hampshire,  in  a  stated 
sum,  to  be  regulated  by  the  discretion  of  the  Court;  and  laid 
this  down  as  a  general  rule,  to  be  observed  in  all  similar  cases 
for  the  future  (t?).  . 


(v)  It  appears  firom  the  report  in  Bur- 
rows, that  die  practice  had  been  to  direct 
a  mandamus  to  a  justice  to  take  the  secu- 
rity ;  H.  V.  Lewis,  2  Stra.  835,  S.  P.  And 
in  one  case  the  Court  rejected  articles  of 
the  peace,  because  the  exhibitant  had  not 


applied  or  endeavoured  to  apply  to  a  jus- 
tice in  his  own  neighbourhood.  R.  v. 
Waite,  2  Burr.  780.  As  to  articles  of  the 
peace,  see  1  Hawk.  P.  C.  c  60 ;  6  Bum's 
Just.  283,  (ed.  1820). 


■  am 
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Robinson  v.  Bland. 

S.  C.  3  Burt.  1077,  Bull.  N.  P.  374. 

Qb.  If  a  gaming  ASSUMPSIT  by  the  plaintiff,  against  the  sister  and  adnii- 
F^ncr"u'r«o-  nistratrix  of  Sir  John  Bland,  on  a  bill  of  exchange  drawn  by 
veraiiiBin  Eng-  the  intestate,  at  Paris,  upon  himself  in  England,  31st  Augiuii, 
land.  Put,  300.  1755,for672^.,  payable  to  theorder  of  theplaintiff,  whichwas 
laid  in  the  declaration  to  be  accepted  at  Westminster  by  the 
:  mtestate.   Two  o^er  counts,  Sd,  For  money  lent  and  advanced 

f  by  the  plaintiff;  3d,  For  money  had  and  received  by  the  intes- 

tate, to  the  plaintiff's  use.  Plea,  Non  assmnpsit.  At  the  trial, 
before  Lord  Mansfield  at  Westminster,  in  the  sittings  after 
Easter  Term,  a  verdict  was  found  for  the  plaintiff,  with  672/. 
damages ;  subject  to  the  opinion  of  the  Court,  on  the  following 
facts  proved  or  admitted : 

"  That  the  bill  of  exchange  was  given  at  Paris  for  300/., 
"  there  lent  by  the  plaintiff  to  Sir  John  Bland,  at  the  time  and 
*  place  of  play;  and  for  872/.  more,  lost  at  the  same  time  and 
"  place  by  Sir  John  Bland,  to  the  plaintiff,  at  play.  That  the 
"  play  was  very  fair,  and  there  is  not  any  imputation  wliatso- 
"  ever  on  the  plaintiff's  behaviour.  That  there  were  several 
"  gentlemen  and  persona  of  fashion  then  and  there  at  play,  be- 
"  sides  the  plaintiff  and  Sir  John  Bland.  That  in  France, 
1  "  money  lost  at  play  between  gentlemen  may  be  recovered,  a*  a 

"  debt  of  honour,  before  the  marshals  of  France;  who  can 
"  enforce  obedience  to  their  sentences,  by  imprisonment  ;— 
"  though  such  money  is  not  recoverable  in  the  ordinary  course 
"  of  justice.  That  money  lent  to  play  with,  or  at  the  tme 
"  and  place  of  play,  may  be  recovered  there  as  a  debt  in  die 
[  'SSS  ]  "  *ordinarycourseofjiiatice, there beingnopositivelaw again* 
"  it.  That  Sir  John  Bland  was,  and  the  plaintiff  is,  a  gentle- 
"  man. — Question.  Whether,  under  these  circumstances,  die 
*' plaintiff  is  entitled  to  recover  anything,  and  what,  against 
"  the  defendant?" 

This  cause,  being  set  down  in  the  paper,  was  argued  thii 
Term,  by  Serjeant  Hewit,  for  the  plaintiff. 

The  question  is.  Whether  the  300/.  lent,  and  the  372^  won, 
out  of  the  kingdom,  can  be  recovered  in  it.  If  the  actioo  cao- 
not  be  maintained,  it  must  be  for  want  of  a  good  consideratkw, 
or  else  because  there  is  some  positive  law  against  it.  let.  Theie 
ia  no  doubt  but  the  300/.  lent  is  a  good  consideration:  And  dK 
37S/.  won  is  not  an  unlawful  consideration;  it  is  not  tnahtmi* 
se,  provided  it  be  fur,  as  the  present  was.  Gaming  is  not  • 
crime,  [and]  has  naturally  no  moral  turpitude.  Domat.  J.  S,  sect 
3,  fol.  22.  2dly.  Upon  the  footing  of  positive  laws,  the  oM 
statute  33  Hen.  8,  [c.  9,]  makes  a  distinction  between  genUemen 
and  others.  Under  the  statute  of  16  Car.  2,  c.  17,  sums  unda 
lOOL  might  be  lawfuUy  won  here  in  England.  (Statute  9  Ann. 
c  H,  restrained  it  to  10/.)  There  was  then  no  positive  law,  to 
restrain  winning  less  than  100/.  Dixon  and  PawUt,  1  SaUc.  345; 
Stanhope  and  Smith,  5  Mod.  351.     There  is  therefore  no  na 
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in  the  contract,  unless  made  so  by  a  positive  law;  and  the  laws     RoaiKfoN 
of  France  authorise  this  kind  of  contract,  and  give  a  remedy       bland. 

to  enforce  it.     In  France,  the  point  d^hanneur  is  as  much  a  law   ^ ^ — » 

as  any  other,  and  is  regulated  by  express  laws.   See  M.  Brouil- 
lon  on  that  subject.   The  laws  of  foreign  countries  are  adopted 
by  the  law  of  England,  with  respect  to  contracts  made  abroad. 
Daws  and  Pindar ^  2  Mod.  45;  Blankard  and  Galdy,  4  Mod. 
222y  held,  ♦that  the  statute  of  Ed.  6,  respecting  the  sale  of  of-  [    •236    ] 
fices  does  not  extend  to  the  islands  of  Barbadoes  and  Jamaica, 
nor  can  be  pleaded  to  a  suit  brought  here,  for  the  money  so 
contracted  to  be  paid.   Feaubert  and  Tursi^  Pr.  Chanc.  207(tt); 
Fremoult  and  Dedire,  I  P.  Wms.  431;  a  marriage  contract, 
directing  the  wife's  fortune  to  be  distributed  after  her  death, 
according  to  the  custom  of  Paris,  established  in  the  House  of 
Lords.     Statutes  concerning  usury  do  not  extend  to  contracts 
made  abroad.     Lord  Dunsannon  and  Hacketty  1  Equ.  Cas. 
Abr.  289;  Irish  interest  aUowed  on  an  Irish  bond;  and  said, 
that,  in  all  cases,  interest  must  be  paid,  according  to  the  law  of 
the  country  where  the  debt  is  contracted,  and  not  of  that  where 
sued  for.     Ellis  and  Lloyd,  Ibid.,  interest  of  the  Leeward  Is- 
lands, \0 per  ceni,  allowed  in  Chancery.     Lcme  and  Nicols, 
Ibid.,  Tunush  interest  allowed  on  a  contract  in  Turkey.  Har^ 
vey  and  East  India  Company ,  Ibid.,  Indian  interest,  12  per 
cent,  allowed  on  a  contract  in  India  (f&).     By  stat.  24  Geo.  2, 
c.  40,  sect.  12,  no  debt  for  spirituous  liquors  under  20s.  shall 
be  recoverable  in  any  Court  (x).     It  would  be  absurd  to  sup- 

§ose,  that  this  extends  to  a  contract  made  in  a  foreign  country, 
uppose  a  siunptuary  law  was  established  in  England,  declar- 
ing all  contracts  void  for  clothes  above  such  a  price.  Should 
a  debt  be  contracted  in  France  for  clothes  of  a  higher  value, 
and  the  debtor  should  come  to  England:  Would  not  our  law 
punish  the  breach  of  a  contract,  which  was  lawful  wh^remade, 
and  compel  the  debtor  to  pay  the  debt?  Therefore,  where  the 
matter  of  the  contract  is  not  absolutely  malum  in  se,  our  pro- 
hibitory laws  only  extend  to  it,  when  made  at  home;  but  will 
not,  as  in  the  present  case,  vitiate  by  a  matter  ex  post  facto,  a 
contract  lawful  at  the  time  and  place  of  making  it.  Besides, 
how  shall  this  law  be  enforced?  It  inflicts  penalties  on  persons 
winning  above  10/.  at  a  sitting,  to  be  distributed  among  the 
poor  of  the  parish.  What  parish  can  be  ♦  entitled  to  this  for-  r  •ggy  ] 
feiture,  for  a  transaction  that  happened  at  Paris  ?  Upon  the 
whole,  as  th^  consideration  is  a  lawful  one,  and  as  the  laws  of 
the  country  would  have  compelled  payment  of  the  debt ;  it  is 
hoped,  that  the  change  of  place,  where  the  action  is  brought, 
win  not  make  an  alteration  in  the  law,  but  that  the  plaintiff 
shaU  recover  his  whole  demand. 

BlackstonCy  for  the  defendant  argued,  1st.  That  a  con- 
tract made  in  France,  and  allowable  by  the  general  law  of  that 
country,  is  not  binding  here  in  England,  when  contrary  to  an 

(u)  1  Bro.  p.  C.  129,  (2d  e<L)  S,  C.  (l»)  See  Bodlep  v.  BeUamy,  poii,  267. 

(x)  Bumtfeait  v.  HutcMfwm,  5  B.  &  A.  241. 


I 
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express  prohibition  of  our  own  statute  law.  2d!y.  Thai  sncb 
a  contract,  not  allowable  by  the  general  law  of  that  country,  but 
^  only  recoverable  under  the  special  circumstances  here  stated, 
is  not  bindmg  in  this  kingdom,  when  contrary  to  a  similar  pro- 
hibition of  our  own  statute  law.  The  first  extends  to  both 
parts  of  the  ouestion,  both  the  money  lent  and  the  money  levn, 
at  gaming.     The  latter  only  to  the  money  icon. 

f,  It  is  not  contended,  that  our  laws  are  so  far  independent 
of  others  Cy),  that  they  take  no  notice  of  the  law  of  France,  with 
regard  to  contracts,  &c.  arising  there ;  though  this  is  agreeaWe 
to  the  strict  notion  of  a  civil  or  municipal  law,yM*  ^ott  rpt'u^ 
libipopulua  conalitvit.  And  Lord  Coke  lays  it  down,  2  Inst. 
98,  that  foreign  precedents  are  not  to  be  objected  against  iw, 
because  we  are  not  subject  to  foreign  laws.  This,  unless  pro- 
perly understood,  a  ven'  narrow  principle,  fit  only  for  the  first 
rudiments  of  a  state.  From  mutual  commerce  and  intercourse, 
which  will  quickly  follow,  arises  the  necessity  not  only  of  a  la* 
of  nations  lo  regulate  that  commerce  and  intercourse,  but  ato 
of  communicating  in  some  degree  with  the  laws  of  other  coun- 
tries, in  respect  to  the  contracts  of  individuaU;  in  order  to  pn 
]  a.  rule  for  traders  hittc  *inde  to  resort  to,  for  the  decision  of 
their  mercantile  controversies.  Therefore  the  lex  mercalorut 
was  interwoven  into  our  own  common  law  eo  early  as  3  Ed.  K 
2  Roll.  Rep.  1 14.  MoIIoy  de  jure  marit.  1.  2,  c.  12,  sect.  7. 
But  the  present  is  no  mercantile  question,  but  a  transaction  be- 
tween two  Knglishmen  happening  to  be  at  Paris  together,  clew 
of  any  commercial  connexions.  It  is  also  acknowledged,  that 
where  any  matter  has  been  legally  determined  abroad,  ubi  Iran- 
nit  in  rem  judicaiam,  our  Courts  will  not  again  take  cognizuKe 
of  the  cause,  but  the  sentence,  however  hard  it  may  appear,  ii 
conclusive  between  the  parties;  Finch.  Rep.  186;  SShow.SSX; 
Baym.  473;  Skin.  59;  I  RoU.  Abr.  530(«).  But  tfaU  is  not 
the  case  here ;  this  is  absolutely  res  integra. 

Yet  farther ;  a  regard  has  been  often  ptud,  not  only  to  sen- 
tences obtained  abroad,  but  to  the  foreign  laws  upon  which 
such  sentences  might  Iiave  been  obtained,  with  respect  to  cot- 
tracts  arising  in  otiier  nations.  For  the  parties,  at  the  thne  of 
contracting,  must  be  supposed  to  refer  to  the  lav  of  the  coun- 
try, in  which  such  contract  was  made.  Here  the  law  of  &^- 
huid  adopts  the  foreign  law,  pro  Itdc  vice;  just  as  it  adopts  the 
local  customs  and  special  usages  of  many  cities  and  districts 
here  at  home  in  similar  cases;  by  way  of  temporary  exception 
to  the  general  universal  rule  of  common  law.  This  is  a  urge, 
equitable  principle  of  justice ; — but  may  be  carried  too  nr. 
Some  stop  is  necessary,  else  our  laws  would  be  frequently  in- 
volved in  contradiction  and  absurdity,  by  acting  counter  to  thoae 
positive  rules  it  had  found  necessary  to  estabUsh,  for  the  inte^ 
nal  policy  of  government.    The  hne  which  has  heen  drawn,  and 


(y)  Ste  1  Cowp.  171,  PolHolt  v.  Ogiita., 


{i,  Roach  v.Garran,  1  Ves.  S.  iST;  Atr- 
Timi  V.  Jeaino,  2  Slra.  733j  Walkir^- 
HilliT,  I  Doug.  I,  and  Hoiesj  Tnklmi- 
Taritlat,  4  H.  b  ii.  20;  BuU.  N.  P.  Hi- 
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the  distinction  upon  which  I  shall  rely,  is  that  foreign  laws  are      Roimsow 
to  be  regarded  in  England,  only  where  they  vary  from  the  ge-        bland. 

neral  common  law :  and  not  where  they  contradict  express  pr6-  » v ' 

hibitory  statutes.  This  is  a  reasonable  distinction.  In  all  gene- 
ral afHrmative  laws  a  variety  of  exceptions  are  admitted^  as 
being  either,  first,  cases  not  in  the  contemplation  of  the  Le- 
gislature, whose  want  of  foresight  the  equity  of  the  Courts 
must  supply;  or,  secondly,  too  *Ainute  to  be  attended  to,  [  •gSQ  ] 
in  forming  a  general  rule ;  and  therefore  equity  (according  to 
Grotius),  is  the  correction  of  that  wherein  the  law,  by  virtue  of 
its  universaUty,  is  deficient.  Upon  one  of  these  accounts  thcj 
Courts  have  admitted  local  customs  and  particular  usages  to 
prevail  in  derogation  of  the  common  law ;  or,  what  is  much  the 
same  thing,  foreign  laws  to  guide  the  decision  of  controversies 
arising  abroad,  however  different  from  the  general  rules  of  the 
municipal  law.  But,  where  there  is  an  express  prohibition  by 
statute,  where  the  Legislature  has  peremptorily  exploded  this 
or  that  doctrine,  or  invalidated  this  or  that  contract ;  no  tirant 
of  attention  or  foresight  can  be  presumed.  The  Legislature  is 
the  best  and  only  judge  what  rule  of  right  shall  be  established, 
and  having  declared  its  sentiments  by  a  strong  negative  pre- 
cept, there  is  no  power  which  ought  to  resist  it.  Accordingly, 
the  cases  relative  to  this  point  (except  those  of  usury,  which 
go  upon  a  different  principle),  are  all  of  them  exceptions  to  the 

feneral  common  law,  and  not  to  particular  acts  of  ParUament. 
^aws  and  Pindar  (o),  was  only  argued,  and  never  determined  j 
but  is  the  same  point  with  Blankard  and  Galdy  (6),  wherein  the 
only  question  was,  whether  the  statute  law  of  Lngland  extended 
to  the  Leeward  Islands,  without  naming  them  in  special;  and 
it  being  held  that  it  did  not,  it  followed  of  course,  that  a  statute, 
which  extended  only  to  a  sale  of  English  offices,  could  not  vi- 
tiate a  contract  for  an  office  in  Jamaica.  These  cases  there- 
fore prove  nothing  material.  Feaubert  and  Turst,  FremouU 
and  Dedire  (c),  (and  a  niunber  of  others  not  cited  by  Mr.  Ser- 
jeant), were  aU  questions  upon  the  general  common  law,  and 
not  upon  any  negative  statute.  Wherever  our  Courts  have 
taken  cognizance  of  foreign  transactions,  and  in  consequence 
have  sometimes  admitted  foreign  laws  to  be  given  in  evidence, 
they  have  always  recourse  to  a  fiction  {d).  The  plaintiff  de^ 
clares  that  the  contract  was  made  or  completed  in  England ; 
as  in  the  present  case,  that  the  acceptance  of  the  bill  of  ex- 
change was  at  Westminster.  This,  though  false  in  fact,  is  not 
traversable;  Co.  Litt.  261  b;  Capp's  Case,  2  Roll.  Rep.  492. 
Now  it  would  be  strange,  if  a  mere  fiction  *should  be  allowed  [  240  J 
to  militate  against  the  express  will  of  the  Legislature,  that  a 
contract  feigned  to  be  made  at  Westminster  should  be  vaUd, 
when,  if  really  made  there,  it  would  have  been  vicious.  If  a 
man  avails  himself  of  afiction,  he  must  pursue  it  through  all  itd 
consequences.     He  must  not  take  the  bimefit  of  our  law  in  one 

(a)  2  Mod.  45.  (d)  See  Lord  Mansfield's  judgment  in 

(b)  4  Mod.  222.  Mostyn  v.  Fabrigat,  1  Cowp.  176. 
(r)  Cited  ante,  236. 


;oBiNsoii  p^^(^  jj^j  reject  it  in  anodier.  An  affirmative  statute  wfi^-* 
itLiMD.  stroy  a  local  custom  inconnttent  with  the  proviBJona  of  the  act 
— . '  City  of  London  and  Galford,  2  Mod,  39 ;  Freem.  20;J ;  ii  cus- 
tom in  Southwark  to  app(Hnt  scavengers  at  the  court-!eet  wa* 
held  to  he  taken  away  by  the  statute  H  Car.  2,  which  appoints 
a  new  method  of  doing  it.  A  fortiori  a  negative  statute,  which 
declares  such  usage  void,  will  in  validate  a  local  custom.  And 
if  it  will  destroy  a  domestic  custom,  which  is  lex  loci,  shall  a 
foreign  law  be  allowed  to  witfistand  it  ?  Tliere  are  two  briuiche* 
of  the  statute  9  Ann.  [c.  l-K] — One  which  gives  an  action  to  tlie 
loser,  and  another  which  prohibits  the  action  of  the  winner.  I 
do  not  contend  that  tlie  ponal  part  of  this  statute  extends  to  a 
transaction  in  France;  tliervfore  all  the  absurdities  (with  iv- 
gard  to  the  poor  of  the  pansh,  &c,)  put  by  Mr.  Serjeant  arc 
out  of  the  present  case.  But  where  a  plaintiff  prays  in  aid  of 
*  our  law  to  recover  a  gaming  debt  contracted  abroad,  the  pro- 

hibition of  the  statute  shul  then  take  effect.     He  shall  not 
employ  the  process  of  our  law,  to  subvert  its  own  conetitudoiu. 

I  Statute  9  Ann.  is  extremdij  strong.     It  vacates  all  securi^ri 

whatsoever,  where  the  wliole  or  any  part  of  the  consideratiun 
is  for  money  won,  or  lent  at  gaming^  onif  statute,  law,  or  mage 
to  the  contrary  notwithstuiding.  How  then  can  the  law  or 
the  uxaee  of  France  be  set  up  in  opposition  to  this  statute? 
If  once  it  be  laid  down  for*  rule,  "  that  this  Court  will  compel 
"  the  performance  of  contracts  made  abroad,  though  contmrj 
"  to  the  exjiresa  provisioti  of  our  own  statute  law,'  it  must  be 
lud  down  generaUy  and  in  its  full  extent.  Graming  coittneb 
r  #«U.i  1  *™  ""''  ^^^'■'^'1 '"  ^''y  special  indulgence.  The  consequence 
L  **I  J  of  this  would  be  absurd.  *Stock-jobbuig  contracts  {e),  contrary 
to  7  Geo.  3,  c.  8,  if  made  in  France,  shall  never  surely  be  re- 
coverable in  England.  This  would  introduce  all  the  mischief 
of  that  pernicious  practice  afresh.  Statute  12  Geo.  2,  c  21, 
vacates  all  insurances  made  on  the  exportation  of  wool.  If  such 
an  insurance  be  made  in  Holland,  shall  either  party  come  over 
to  England  and  demand  your  Lordship's  assistance  to  compel 
the  execution  of  such  a  contract  X  Even  in  13  Ed.  4,  when  it 
was  held  that  our  general  laws  did  not  bind  merchant  strangers, 
it  was  said  that  statutes  for  the  forfeiture  of  merchandize  did. 
Bro.  Denizen,  5;  Fitah.  Denizen,  2.— The  Marriage  Act  26 
Geo.  2,  c.  33,  s.  13,  prohibits  all  suits  to  compel  a  marriage  in 
consequence  of  any  previous  contract.  If  two  English  subjects 
should  contract  themselves  in  France,  Jersey,  Ireland,  or  Scot- 
land, and  on  their  return  one  should  institute  a  suit  against  the 
other  for  performance  of  this  foreign  contract,  would  not  a  pro- 
hibition be  instantly  issued  to  restrain  it?  These  instoncei 
only  flow  from  the  reason  of  the  thing,  and  have  never  been 
judicially  resolved.  But,  in  another  instance,  the  statute  of 
limitations  has  been  frequently  allowed  to  operate  upon  traos- 
actions  arising  abroad :  Beven  anA  Clapham,  1  Lev.  143;  Dam 
and  Yale,  Lutw.  946;  Duplein  and  De  Rouen,  2  Vem.  540. 

(«)  Ai  10  iUKk-jobbing  Uaosactwiu,  see  ^wff,  033, 
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And  if  this  statute  be  allowed  to  operate  upon  foreign  debts, 
where  trade  may  be  affected;  a  fortiori  other  statutes  may 
operate  thereon,  where  trade  is  out  of  the  question.  Had  the 
plaintiff  delayed  this  action  one  year  longer,  we  might  have 
availed  ourselves  of  the  statutes  of  limitation ;  and  why  not  at 
present  of  the  statutes  for  discouraging  gaming?  As  to  the 
statutes  of  usury,  I  allow  the  law  to  be  as  stated  by  Mr.  Ser- 
jeant. But  this  does  not  depend  upon  this  principle,  that  our 
statute-law  cannot  operate  upon  foreign  contracts,  but  upon 
peculiar  reasons  of  its  own,  which  make  it  necessary  that  laws 
for  regulating  the  rate  of  interest  must  be  merely  local.  The 
rate  of  interest  in  every  country  depends  upon  a  multitude  of 
2ocaZ circumstances;  e.g.  it  must  be  higher  or  lower  accord- 
ing to  the  scarcity  or  pfenty  of  current  specie.  What  there- 
fore is  moderate  interest  in  one  country  may  be  ♦usury  and  ex-  [  •248  ] 
tortion  in  another.  And  unless  the  rule  of  determining  foreign 
contracts  respecting  interest  be  guided  by  the  rate  of  interest 
in  the  place  where  the  contract  is  made,  no  foreigner  would 
contract  with  an  Englishman,  which  would  put  a  stop  to  all 
foreign  trade,  which  is  supported  by  mutual  credit.  The  pre- 
ambles to  Stat.  12  Car.  2,  c.  13,  and  12  Ann.  st.  2,  c.  16,  both 
of  them  give  reasons  merely  local  for  the  reduction  of  domestic 
interest  irom  eight  to  six,  and  from  six  to  five  per  cent.  And 
it  is  the  policy  of  this  kingdom,  as  a  trading  state,  not  to  dis- 
courage the  high  interest  payable  abroad,  by  extending  the 
operation  of  our  statutes  to  such  foreign  contracts ;  so  that  the 
balance  of  commerce  may  be  eveiy  where  in  favour  of  our  own 
merchants.  As  to  the  argument  drawn  from  the  statute  against 
spirituous  liquors,  it  has  never  been  so  determined.  But  if  it 
had,  the  purview  of  this  statute  is  also  evidently  local.  It  is 
calculated  to  throw  a  check  upon  dram-drinking,  by  preventing 
a  score  in  a  London  gin-shop :  but  it  is  morally  impossible, 
that  it  can  ever  be  worth  while  to  bring  a  foreign  debt  of  this 
value  before  any  of  our  English  Courts.  The  like  answer 
will  serve  to  the  supposition  of  a  sumptuai^  law,  &c.  It  is  only 
a  supposition ;  and  were  it  to  prevail  in  ract,  I  have  an  equal 
right  to  suppose  that  the  debt  would  not  be  allowed.  If  I  am 
ri^ht  in  this  branch  of  the  argument,  it  puts  an  end  to  the 
whole  question ;  neither  the  money  lent^  nor  a  fortiori  the 
money  won^  are  recoverable  by  the  judgment  of  this  Court. 
But  as  it  is  impossible  to  foresee  wnat  weight  these  reasons 
will  have,  I  must  proceed  to  argue,  secondly, 

II.  That  a  contract  made  in  France,  and  not  allowable 
by  the  general  law  there,  but  only  under  the  special  circum- 
stances here  stated,  is  not  binding  in  our  Courts,  when  con- 
trary to  an  express  prohibition  of  our  own  statute  law.  This 
only  extends  to  the  money  won,  to  21121.  For  though  I  should 
be  right  in  this  point,  yet  it  will  not  affect  the  300/.  lent 
*  at  the  time  of  play,  any  farther  than  as  it  is  coupled  with  the  [  ♦243  ] 
other  in  the  same  security,  the  whole  of  which  is  void,  if  part 
of  the  consideration  be  bad. 

Here  the  general  constitutional  law  of  France  agrees  with 


■  %MMff     iioi  own.     It  is  opposed  by  the  whimsical  decisionr  (tflld'iS^ 

„*^        trary  partial  jurisdiction,  governed  by  no  written  or  pertnaneDt 

■  I     (^  law,  extending  only  to  gentlemen   and  injuries  of  honour.     1 

allow  that  the  payment  of  gaming  debts  is  reckoned  in  France 
among  the  points  tthoHneur:  they  had  it  Irooi  their  German 
ancestors.  Ea  est  in  re  prava  vervicacia,  ipsi  Gdem  rocatit; 
Tac.  de  Mor.  Genn,  xxiv,  A  refusal  to  pay  would  he  a  cause  of 
,.    ^  challenge. — Therefore,  to  preyent  murder,  this  jurisdiction  b 

permitted,  as  being  the  less  evil  of  the  two.     Our  law  pays  a 
regard  to  die  general  law  of  foreign  countries,    not  to  any 
special  excentrical  customs.     A\'e  have  a  Court  in  England, 
t  called  the  Lawless  Court,  Curia  sine  Lege{f),  which,  like  Ihi* 

^  ■  of  the  Marshals  of  France,  is  governed  by  no  settled  law.— 

The  proceedings  are  carried  on  by  whispering;  they  have  nt» 
\'  J4'..  pen  and  ink,  but  only  a  piece  of  charcoal;  and  every  suitor 

4  that  appears  not,  forfeits  double  his  rent  every  hour.     The 

^:  .        same  regard  that  the  Courts  of  France  would  pay  to  tliia  es- 

.  Jf  traordinary  Court,  in  a  suit  for  this   forfeiture  there,  may  be 

paid  to  the  Court  of  the  Morslials  in  our  country.      Let  them 
,  execute  their  own  process,  but  not  attempt  to  guide  the  judg- 

ment of  an  Knglish  Court  of  law.  Private  foreign  Courts, 
though  governed  fay  settled  laws,  are  never  attended  to  in 
England ;  Tburton  and  Flower,  3  P.  Wms.  37 1 ;  held  hy  Lord 
Ttdbot,  that  our  Courts  can  take  no  notice  of  what  is  done  in 
the  spiritual  Courts  beyond  sea.  This  is  slated  to  be  merely  a 
debt  of  A(;ho?-t.  Can  our  Cnvirts  .if  coiunion  hiw  jiive-  relief  in 
matteifi  of  honour  arising  in  a  foreign  country,  when  thn 
clearly  cannot  do  it  at  home?  Court  of  Constable  and  Marsh^ 
"  may  hold  plea  of  matters  of  honour"  here,  which  they  could 
not  do  "  if  they  might  be  discussed  by  the  common  law." — 
I  •*♦•  1  Stats  Ric.  fee.  5;  Hale's  Hist.  Common  Law,  37  (ff).  *Again: 
This  Court  acts  only  in  personam,  not  in  rem;  by  imprison- 
ment of  the  body,  not  seizure  of  the  effects.  ButifUiis  suit 
be  allowable  in  Westminster  Hall,  the  plaintiff  has  a  remedy 
both  against  the  body  and  the  effects.  And  shall  he  have  a 
better  remedy  here  than  abroad,  for  a  debt  set  up  in  opposi- 
tion to  the  laws  of  this  country  X  All  special  customs  must  be 
construed  strictlv.  And  the  jurisdiction  of  this  Court  ia  not 
stated  to  extend  to  executors  or  administrators.  Nor  indeed 
can  it.  It  tdces  cognizance  only  of  debts  of  honour;  whicb- 
die  with  the  person.  No  man's  honour  is  testamentary,  or  can 
vest  in  his  personal  representatives.  There  will  be  a  perpetual 
deficiency  of  assets.  Our  articles  of  the  navy  and  of  war  allow 
on  officer  to  be  cashiered  for  not  behaving  like  a  gentleman. 
If  a  maxim  should  prevail  in  Courts  martial,  that  non-payment 
of  earning  debts  is  unbecoming  the  character  of  a  gentleman, 
ana  they  should  resolve  to  break  every  officer  that  refused: 
this  would  be  as  compulsory  a  process  as  the  imprisonment  of 
the  Marshals  of  France.  But  would  this  be  sufficient  to 
ground  an  action  upon  in  the  King's  Bench  for  payment  of  ■ 

(/)  Jacob'*  Lut  ^kU,  ud  Cund.  Brilt.  441.  (g)  Pf .  40,  41,  (cd..lSSO). 
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note  obtained  upon  such  a  consideration?  If  not,  and  it  would  Robinson 
not  be  sufficient  to  recover  money  lost  on  board  the  fleet,  when  ^  ''• 
in  harbour  or  hovering  upon  the  coasts  of  France,  why  should  v  ^  ' — * 
it  be  sufficient  if  they  were  actually  landed  on  the  continent? 
"Where  is  the  difference  between  money  lost  by  one  British 
officer  to  another  in  the  camp  in  England  or  the  camp  in  Ger- 
many ?  Our  Courts  have  been  always  very  laudably  strict  in 
supporting  the  statutes  against  gaming.  Hussey  and  Jacobs 
Carth.  S5^\  (reported  also  in  SalJk.  344,  5  Mod.  175,  Comyns, 
4) ;  the  acceptor  of  a  bill  of  exchange,  though  a  third  person, 
allowed  to  plead  the  statute  against  gaming,  to  avoid  his  own 
acceptance  of  a  gaming  draught.  HoU  indeed  said,  according 
to  some  of  the  Reporters  (not  Carthew),  that  had  the  bill  been 
indorsed  over  by  the  payee,  the  indorsee  might  have  recovered 
it.  But  in  Bowyer  and  Bampton,  Stra.  1155(A),  Holt's  dictum 
is  denied  to  be  law.  The  Court,  after  two  solemn  arguments, 
determined  that  the  innocent  indorsee  of  a  gaming  note  could 
maintain  ♦  no  action  against  the  drawer.  "  For  it  would  be  of  [  ^^  J 
**  some  use  to  the  lender,  if  he  could  pay  his  own  debts  with 
**  it,  and  it  will  be  a  means  to  evade  the  act.  And  though  it 
**  will  be  some  inconvenience  to  an  innocent  man,  (who,  how- 
**  ever,  may  sue  the  indorsor),  yet  that  will  not  be  a  balance  to 
**  those  on  the  other  side."  The  present  case  is  that  of  the 
original  winner  and  lender,  and  therefore  much  stronger;  and 
the  reasons  are  at  least  equally  appUcable  to  this  case  as  the 
other.  It  is  suggested,  that  this  is  a  positive  law. — That  there 
is  no  vice  in  the  contract,  no  moral  turpitude  in  fair  gaming.  — 
But  is  there  any  in  stock-jobbing,  in  insuring  the  exportation 
of  wool,  in  a  marriage  contract,  or  in  suing  out  an  original 
after  six  years  are  expired?  Yet  no  transaction  of  this  kind 
will  be  countenanced  in  our  Courts,  whether  the  cause  of  action 
arose  at  home  or  abroad.  It  is  not  a  necessary  ingredient  to 
vitiate  a  foreign  transaction,  that  it  must  be  accompanied  with 
moral  turpitude.  Reasons  of  foreign  or  domestic  poUcy  will 
make  it  frequently  improper  to  enforce  a  contract  against  the 
positive  law  of  the  state.     But  is  there  no  degree  of  moral  tur- 

5itude  in  excessive  gaming,  such  as  risking  700/.  at  a  sitting^ 
'here  is  at  least  extravagance,  and  probably  distress  to  a 
man*s  self,  his  family,  and  dependants  in  every  relation  of  life. 
Gaming  to  excess  gives  a  loose  to  every  ftinous  passion  that 
deforms  the  human  mind.  What  this  excess  is,  the  laws  have 
ascertained.  In  gentlemen,  by  stat.  Car.  ^,  it  was  100/.  at  a 
sitting,  by  9  Anne,  it  is  10/. ;  in  tradesmen,  by  the  bankrupt 
laws,  it  is  51.  (t).  This  Court  will  not  give  a  sanction  to  this 
fashionable  vice,  nor  suffer  our  travelling  nobility  and  gentry 
to  fall  a  more  easy  prey  to  it  than  they  are  already.  It  they 
lose  only  ready  money  in  France,  our  laws  indeed  cannot  assist 
them;  but  the  loss  is  then  limited,  and  the  consequence  less 

(A)  See  the  observations  on  that  case,      Edwards  v.  Dickf  4  B.  &  A.  212. 
in   Lowe  v.  Walhr,  2  Dong.  741 :  also         (t)  5  G.  2,  c.  30,  s.  12. 
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BoBiNsoH     pernicious.     But  gaming  on  trust  is  big  with  a  ruin,  which  in 
g  *•  its  nature  cannot  be  computed.     ♦  If  a  distinction  be  made  be- 

tween the  money  won  and  money  lent  at  play,  it  wiU  introduce 


[    *S46    ]  all  the  mischief  that  the  pubUc  suffered  under  the  statute  of 

Car.  2,  and  which  the  statute  of  Anne  was  intended  to  remedy. 
No  man  would  then  play  upon  trust;  but  would  lend  Us 
money  first,  and  afterwards  win  it  back  again.  Because  die 
law  of  France  is  imperfect,  and  only  half  reme<lies  this  e?il, 
shall  we  not  avail  ourselves  of  the  law  of  England,  which  has 

frovided  a  remedy  adequate  to  the  mischief?  On  the  whole, 
hope  the  Court  will  be  of  opinion,  that  the  plaintiff  is  not  en- 
titled to  recover  the  whole,  or  any  part,  of  a  debt,  that  has 
been  thus  contracted. 

Lord  Mansfield,  C.J. — This  is  a  case  of  great  consequoioe 
with  regard  to  the  principles  upon  which  it  must  be  determiiied. 
I  should  therefore  desire  to  hear  another  argument;  and  as  the 
present  topics  are  exhausted,  I  would  throw  out  a  few  hints,  to 
be  spoke  to  the  next  time.  There  is  a  distinction  between 
local  and  personal  statutes.  Local  ones  regard  such  things  as 
are  really  upon  the  spot  in  England;  as  the  statute  of  frauds, 
which  respects  lands  situate  in  this  kingdom.  So  stock-joblmig 
contracts,  and  the  statutes  thereupon,  have  a  reference  to  our 
local  funds.  And  so  the  statutes  for  restraining  insurances 
upon  the  exportation  of  wool  respect  our  own  ports  and  shores. 
Personal  statutes  respect  personal  transitory  contracts,  as 
common  loans  or  insurances.  Qu,  Whether  our  stamp  laws 
would  operate  on  such  contracts  made  abroad  (Jc)  ?  Another 
question  may  be,  Whether  the  loan  or  contract  is  avoided,  or 
only  the  security?  Another  question  may  arise  upon  the  statute 
against  sale  of  offices,  Whether  that  extends  to  foreign  coun- 
tries? Next,  as  to  the  particular  jurisdiction  of  the  Marshals 
of  France.  Qu,  Its  extent  and  power  over  executors  and  ad- 
[     *247     ]  *  ministrators  ?     And  does  not  the  bill  of  exchange  vary  the 

case?  Would  not  Sir  John  Bland's  being  liable  to  imprison- 
ment, be  a  good  consideration  of  his  giving  the  bill  of  ex- 
change? I  deliver  no  opinion,  but  wish  these  points  may  be 
considered. 

Dennison,  J. — This  case  and  the  law  upon  it  are  quite  new 
to  me.  I  can  form  no  opinion  about  it:  But  desire  it  may  be 
considered,  in  case  a  man  has  won  a  gaming  debt  abroad,  and 
brings  his  action  in  England,  will  it  be  material  to  assign  the 
place  where  the  money  w^as  lost  or  not? 

Lord  Mansfield,  iterum. — Let  it  also  be  considered,  how 
it  would  stand,  in  case  it  had  been  money  lost  between  two 
foreigners,  and  indorsed  over  to  a  person  in  England.  Or 
whether  it  makes  any  difference,  that  these  are  two  subjects  of 
England  residing  in  foreign  parts. 

Foster,  J. — I  desire  also  it  may  be  fully  considered,  whe- 
ther it  was  the  intention  of  the  act,  that  persons  might  evade 

(k)  Alves  V.  Hodgsoitf  7  T.  R.  241 ;  Clegg  v.  Levi,  3  Camp.  166 ;  55  G.  3,  c  184,  s.  29. 


TRINITY  TBRM,  33  &  34  OEQ.  II.  K.  B.  247 

tlie  statute,  merely  by  gaming  abroad.   The  statute  9  Ann.  puts      Robinson 
a  negative  upon  all  usages  to  the  contjrmry.   Does  it  not  extend        „  ^' 

r  .     V  ®/»T^  o         '  Bland. 

ot  course  to  the  usage  of  France?  - 

WiLMOT,  J. — There  seems  a  material  difference  between  the 
money  hst  and  the  money  lent.  There  is  also  a  diiference  be- 
tween the  wording  of  statute  Car.  2,  and  statute  of  Anne.  The 
former  extends  only  to  money  hsi^  but  then  it  extends  to  a.11 
contracts.  The  latter  extends  also  to  money  lent^  but  it  only 
mentions  securities.     Perhaps  this  was  intended  to  prevent  the 

fiving  of  sham  securities,  to  blind  the  real  consideration  of  the 
ebt.  In  Slater  and  Emerson^  1  Geo.  2,  this  difference  was 
taken  by  Eyre,  C.  J.,  at  Nisi  prius.  ♦As  to  the  money  lost^  [  ♦248  ] 
I  have  great  doubts  about  it.  i  have  been  staggered,  since  I 
came  into  Court.  I  thought,  primd  facie,  it  was  within  the 
reason  of  the  statutes  of  usury.  But  the  reasons  given  to  the 
contrary  have  great  weight  with  me.  I  think,  we  cannot  look 
into  the  principles  which  must  govern  this  case  too  narrowly.  I 
wish  the  laws  of  other  nations  might  be  looked  into.  Almost  all 
of  them  have  pursued  the  civil  law ;  and  the  code  de  aleatoribus 
vacates  such  contracts  on  gaming.  It  would  be  strange,  to  give 
the  law  of  France  a  more  liberal  construction  than  it  has  at 
home;  to  give  a  gaming  creditor,  a  real  (by  elegit)  instead  of  a 
personal  security.  Let  it  be  considered,  whether  the  converse 
of  this  proposition  be  true;  will  a  contract  void  in  France,  and 
good  in  England,  be  avoided  here,  because  made  in  France  ? 
As  in  the  case  of  a  man,  above  twenty-one  and  under  twenty- 
five,  making  a  bond.  Is  not  the  law  of  the  domicilium  or  fo- 
rum where  the  plaintiff*  sues,  tp  govern  these  cases,  that  are  of 
a  contradictory  purview  in  two  different  kingdoms? 

Adjourn ATUR.  vide  Michaelmas,  1  Geo.  3,  post,  256. 
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The  Kino  v.  The  Occupiers  of  St.  Luke's  Hospital. 

S.  C.  S  Burr.  1053. 

The  occupiers  of  St.  Luke's  Hospital,  Middlesex,  were  rated,  Occupiers,  with- 
by  that  name,  to  the  poor's  rate  of  the  parish  of  D.     On  ap-  o"^  naming  pcr- 
peal,  the  Sessions  confirmed  the  rate  j  stating  specially,  that  in  ^  poor's'rate^l^ 
1750  the  city  of  London,  by  indenture,  demised  certain  mes-  Hospitals,  not 
suages  in  M!oorfields  to  five  persons,  in  consideration  of  100/.,  ^»aWe  for  the 
and  that  the  same  should  be  converted  to  an  hospital  for  liina-  [j^^^  oWecfs. 
tics,  under  a  rent  of  10/.  per  annum;  with  covenants,  that  the 
lessees  should  convert  the  premises,  or  some  part  thereof,  into 
such  hospital,  and  to  no  other  use  or  purpose  whatsoever;  and 
a  proviso,  that  the  lease  should  be  void,  if  the  same  was  ap- 
plied to  other  purposes. — That  twenty-nine  houses  had  stood 
upon  the  groimd  so  demised,  which  were  usually  rated  to  the 
VOL.  I.  o 
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fla  Km  fKwr.-r-That  the  premisses  were  converted  into  an  hospital  tat 
_  ^^.t  P'!W*Wi  according  to  the  intention  of  the  lease ;  and  that  every 
•  part  k  laid  out  in  wards  or  cells,  or  necessary  offices,  or  in 

MtUtlUBUts  for  persons  attending  thereon;  one  Joseph  Mans- 
fiU  fccng  the  steward  and  principal  resident  there. — That  the 
vkt^  ii  maintained  by  voluntary  contribution,  and  managed 
fay  a  committee  of  subscribers;  and  that  no  other  person,  t>ul 
Mdl  tMCessary  attendants,  &c.  have  any  dwelling  or  occupy 
aon  tfme. — And  that  the  lessees  have  not,  nor  can  have,  an; 
fcthfTfl*t  or  occupancy  in  the  premiases. 

Idtei  Mansfield,  C.  J.— Two  objections  have  been  made 

,    ta  Ail  nte.     First,  That  the  word  occupiers  is  too  pentral; 

Alt  it  ■v.ys  no  more  than  the  statute  itself  does ;  and  does  uot 

[    *SBO    ]  *xC(hM^  as  a  rate  ought  to  do,  the  vague  description  of  the 

■rtitlllr*  to  a  certwity.     Secondly,  Suppose  this  could  be  got 

-  Qfm,  dtat  an  hospitsJ  in  such  a  sihtalion  is  not  liable  to  be 
ntsd*  For  the  Court  will  lay  down  no  general  rule  for  aii  bc» 

>  |dttk(*);  their  exemptions  must  depend  upon  the  special  d^ 

eaOMtmees  of  the  house. — Neither  can  any  consequence  be 
dfij^  from  hospital  lands  (as  was  attempted  at  the  bar)  xo  the 
■cnbof  Ac  hospital  itself.     As  to  the  first,  we  think  it  a  &til   ' 
•tiMdilB.     But  to  prevent  farther  trouble  in  this  case,  we  vfl    ' 

-  aindedare,  that  we  think  this  hospital,  thus  circumstanced,  ii  , 
h  M  dupe  liable  to  be  rated.  It  has  been  said,  that  the  oims  , 
ofkndtand  houses  shall  not  so  appropriate  and  alter  them,li]  . 
Ul  own  act,  as  to  discharge  them  from  rates.  But  this  poeidoi  \ 
u  not  bnie.  Ownership  confers  a  richt  of  altering  the  natsrc 
of  the  property.  An  owner  may  pull  down  houses  which  at 
usually  rated  very  high,  and  convert  the  situation  into  field*. 
whidi  ore  rated  comparatively  low. — Suppose  the  objec^ioBll 
the  generality  of  the  word  occtfpiers  was  removed;  who  cm k 
the  occupiers  here!  There  are  hut  three  classes  to  lAm 
that  description  can  relate.  1.  The  five  lessees;  who  hiw 
no  interest,  but  for  a  special  purpose;  no  occupation;  hot;  n 
such  nominal  persons,  as  the  cryer  of  the  Common  Pku  ■, 
in  the  form  of  a  recovery.  2.  The  officers  and  attaidaA; 
which  is  the  strogest  ground  fer  the  rate.  In  th^  Case  d 
Chetlea  Hospital  \b),  it  was  determmed,  that  the  officers  ibat, 
who  have  commodious  houses  and  apartments,  were  several 
rateable  for  their  respective  lodgings ;  which  shews  (by  the  «>j} 
that  occupier*  in  general  of  anv  hospital  were  not  thou^  to 
be  liable.  But  here  are  no  lodgings  for  officers,  servaoti, 
&C.  except  during  their  actual  attendance.  MansSdd,  tk 
steward,  was  ori^nolly  rated  for  the  whole  by  name;  bnt  Alt 
rate  was  quashed  by  consent,  as  he  was  clesriy  not  the  «fc 
cupier  of  aD.     This  shews  the  word  occupiers  not  to  hitTr  «■ 

(a)  Ttic  alt(«eUof>cbarilable  round*-  lOSS.     Od  the  ume   gnmi  te  M» 

(Ion,  in  On  ■cloil  occnpalloti  of  the  rIidi-  mRodiag  cSecT,   havliig;  citoriia  ^^ 

hmueand  landi  far  iheii  cnni  bnt^t,  mi  menti  in  bunckt,  b>str>ldc|  K.*.  Bk 

*                                liable  to  be  dUmlMed  br  uijr  breKch  oflbe  n/,  3  Eut,  SOS;  e^llw  koepetaf  Ite^ 

nilei,>n  rateable;  R. -r.  ifnidag,  I  Etxt,  leen;  R.  y.  Sra^fird,  iV.^  ^^.tilit 

■S4.  T.  HmdU.  3  T.  R.  49T,  ace. 

())  fijrr*  V.  Smallpaet,  dted  S  Burr. 
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sadly  slipt  kito  the  rate,  but  to  have  been  inserted  by  design 
and  upon  good  advice ;  beciAise  no  person  was  liable  to  be 
rated  as  an  individual,  Aey  were  wilMng  to  try,  what  could  be 

Sue  with  them  in  thekr  c<dlective  capacity.  In  the  case  of 
e  window-tax,  it  has  been  uniformly  held,  that  die  lodg- 
*ings  appropriated  to  officers  (iyf  any  such)  are  liable.  So  they  [  ^251  ] 
womd  be  here,  if  any  such  existed.  It  has  also  as  uniformly 
been  held,  that  wafds  and  cells  for  poor  objects  are  not  Hable. 
3.  These  are  the  third  class ;  the  poor  mad  objects.  But  the 
rating  of  them  would  be  so  absurd,  that  it  was  given  up  at  the 
bar.  Therefore,  we  are  all  {absente  Foster)  of  opinion,  that 
the  rate,  and  the  order  of  Sessions  confirming  it,  must  be 
quashed  (c). 


I 
I 
i 

i 
I 


(e)  R.  T,  SL  Barihohmm^t  Hotpikii^^ 
4  Burr.  2435,  S.  P.  The  maseer  of  a  free 
school,  occupying  a  hooae  and  garden  un- 
der the  tnut,  may  be  rated.  Per  GroM, 
J.—''  In  R.  w.  St,  Lnke*t  HotpUal,  which 
wttg  one  of  the  first  cases  on  this  sulject, 
the  ground  on  which  die  Court  proceeded 
was,  not  diat  the  ho«se  was  ginsn  to  chft- 
vitable  uiies,  but  that  there  was  no  person 
tfnt  eoidd  be  said  tb  be  die  occupier  of  it 
nrnte  then  was  net  considered  as  ini» 
proper,  because  tlie  pitiperty  was  not  in 
nmf  rateable,  but  because  no  occupier 
m9M  be  firand.  Biit  in  this  ca&e  tliere  is 
SH  oeeupier;"  M.  v.  Cait,  6  T.  R.  SSS; 
JE.  r.  ITaMo^  Cald.  358,  oee.  Prisoners  in 
tibe  Fleet  are  not  rateshle  for  the  rooms 
Ihey  otcapff  dioogfa  die  warden  is ;  R,  v. 
Mi^Bt,  Cald.  407 ;  neldier  are  solifiers  in 
•  birmek ;  jmt  Ld.  Ketufom  in  EekerMti  t. 
.firtof ,  4  T.  R.  S.  See  also  Ld.  Amherst 
w&  Ed.  Semtit,  2  T.  R.  372;  Ho^ford  v. 
eitfmkmi,  3  Bos.  &  P.  129;  R,  t.  Gardner, 
I  Cowjb.  79:  and  it  v.  Hall,  1  B.  AC. 
ISS;  arOow.  &  R.  241 ;  R.  r.  Poynder, 
Id.  178,  as  to  the  meaning  of  the  word 
«'*Hoaselloldert"  2  a  &  R.  258,  S.  a 

BUH,  a  J.,  said^"  If  one  tenement  be 
dMded  by  a  partidon,  and  inhabited  by 
SStnat  fiunittes,  via.  the  owner  in  one 


tenements,  severally  rateabloi  while  they 
are  thus  severally  inhabited:  but  if  the 
stranger  and  his  &mily  go  away.  It  be* 
comes  one  tenement;"  Tracy  v.  Talbot, 
Salk.  532.  "  Prisoners  are  Uke  lodgiii; 
and  it  never  was  imagined,  that  a  person 
hiring  a  first  or  second  floor  was  rateable  t 
the  landlord  is  rateable  iuC  the  whole 
house  ;'*  per  BulUr,  J.,  in  R.  v.  Eylee, 
Cald.  414,  2 BoCt, IfiS.  But nOW 590. 3, 
c  12,  s.  19,  reddng,  that  In  populous 
towns,  pajrment  of  rites  is  eviided,  because 
many  houses  are  let  out  in  lodgings,  or 
separate  apartments,  or  fbr  short  terms,  or 
to  tenants,  who  remove  or  become  insol- 
vent, &c ;  and  that  for  these  reasons  such 
houses  are  let  higher,  enacts,  that  the  in- 
habitants in  vestry  assembled  may  direct^ 
that  the  owner  of  houses,  apartments,  or 
dwellings,  bein^  die  iaamediate  lessor  of 
the  occupier,  which  shall  be  let  at  a  rent 
not  exceeding  20t,  nor  less  thah  62.  per 
ammm,  for  less  than  one  year,  or  rent  bic^ 
reserved  payable  at  a  shcrter  period  than 
three  months,  shall  be  assessed  instead  of 
die  actual  occupier.  By  s.  20,  the  goods 
of  the  occupier  may  be  Strained ;  and  the 
occupier  paying  rates,  or  hisving  had  adis* 
tress  for  diem,  may  deduct  the  amount  out 
of  the  rent 


t    add  a  iMMger  hi  another,  these  are  severiki 


-I 


RiciSARD  Good's  Case. 

%  MOVED  for  a  habeas  cof^pM^. directed-  to  the  Cairtain  ot  Query, Whedier 
the  Princess  Royal  man  of  war,  to  bring  up  Richard  Good^  Jf  46/*^  ^^ 
liefaig  impressed  to  serve  as  a  mariner,  on  an  affidavit,  that  he  ^  wiuexraipt 
WBB  m  custody,  and  had  a  landed  estate  in  possession,  of  SSk  a  mariner  from 
fer  awmm  freehold,  and  80/.  per  annum  copyhold.    But  it  not  being  pressed. 
being  sworn,  that  Good  was  no  seafaring  man,  the  Court  (oi- 
seni^  Foster)  desired  to  have  that  point  cleared  up,  if  possible. 
The  next  day  the  affidavit  (being  resworn)  stated  him  to  be 


rk  A 


ggl  Mich,  term,  i  geo.  in.  k.  n. 

Good's  Case,    merely  a  ship-carpenter,  and  never  used   to   go  to  8ea(rf). 

V '   Whereupon  the  writ  was  awarded.     Upon  suggesting  to  the 

Court,  that  the  hesitation  in  granting  it  yesterday  might  be 
misconstrued,  as  if  an  objection  from  me  property  of  the  pai^ 
pressed  was  not  of  itself  sufficient,  it  was  declarea  by  Denmtm 
and  Wilmot,  Js.  {absentibus  Lord  Mansfield  and  Faster),  that 
the  Court  had  given  no  opinion  upon  that  point ;  but  chose  to 
have  the  affidavit  amended,  in  order  to  avoid  the  question  (e). 

(d)  But  a  carpenter  belonging  to  a  yet-  477 :  nor  a  liTeryman  or  fineemm  «f  Ut- 
ael  is  not  exempt;  Boggin'tCh,  13  East,  don;  A.  ▼.  Yoitng^  9  Eatt»  466;  aori 
549.  headborough;   Fox's  Ca.,  5  T.  B.  S7i. 

(e)  But  it  lias  since  been  dedded,  that  See  13  G.  2,  c  17,  and  f7oUnMiii'f  Ci^ 
a  seaman  is  not  exempt  on  the  ground  of  po$t,  1207. 

being  a  freeholder ;  R.  v.  Douglas^  5  Bast, 


Selwin  V.  Selwin.     {Ante,  222») 

Lands  pass  by     THIS  case  was  agdn  argued  by  Mr.  De  Grey,  for  the  plib- 
fore^'i^ve****  tiff,  and  Mr.  Norton,  for  the  defendant, 
suffered,  but  Mr.  De  Grey  cited  Toke  and  Glascock,  1  Saund.  250,  21 

after  the  deed  to  Car.  2y  to  shew,  that  by  the  bargain  and  sale,  the  bargiinM 
lead  the  uses,      ^^^j^  ^jjy  ^^^  estate  for  life,  descendible  to  his  heir,  but  not  d^ 

visable.     That  in  Machil  and  Clerk,  2  Ld.  Raym.  778,  wliick 

says,  it  was  a  base  fee,  this  was  neither  the  point  in  judgmorti 

[    *252    ]  *i^oT  necessary  to  the  point.     [The]  reasons  then  given  woe 

Holt's  own,  and  not  communicated  to  his  brethren ;  therefoR 
only  the  dictum  of  one  Judge,  not  the  resolution  of  the  Court; 
Farresl.  18,  Com.  119,  S.  C  He  argued,  that  recoveries  are 
held  to  be  revocations  of  wills,  made  by  tenants  in  fee-simple; 
that  it  would  be  strange,  if  they  should  establish,  that  those 
made  by  tenants  in  tail  should  make  a  void  will  valid,  and  a 
valid  will  void.  That  as  to  the  doctrine  of  relation;  judicial 
relations  and  fictions  were  no  rule  for  any  other.  That 
feoffincnts  are  not  perfect  without  livery ;  grants  without  at- 
tornment ;  bargain  and  sale  without  enrollment :  yet  nothmg 
vests  thereby,  through  any  relation  back  to  the  first  operative 
parts  of  them.  That  in  the  conveyance  by  lease  and  release, 
the  freehold  does  not  pass  from  the  date  of  the  lease,  but  of 
the  release.  That  executory  devises  are  not  devisable  by  ^1' 
made  before  the  contingency  happens,  [see]  3  Lev.  4^7  (/• 
nor,  in  consequence,  any  other  possibilities. 

Mr.  Norton  argued,  that  the  bargain  and  sale  vested  a  rever- 
sion in  fee  in  John  Selwin,  expectant  on  the  death  of  his  father. 
That  it  was  a  base  defeasible  fee  when  vested,  but  became  af- 
terwards indefeasible  and  absolute,  by  the  completion  of  the 
recovery;  which  took  away  the  entry  of  the  issue  in  tail. — Tha' 
the  recovery  vests  nothing,  but  only  substantiates  the  intere  i 
before  vested  by  the  bargain  and  sale :  which  differs  this  c?-* 

(/)  Bishop  v.  Foioitayrie,  now  over-ruled ;   see  n.  (m),  infra. 
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from  a  mere  covenant  to  suffer  a  recovery,  which  vests  nothing       sblwiii. 
at  all. — That  tenant  in  tail  may  do  every  act,  that  tenant  in  "• 

fee-simple  conditional  coidd  do,  before  the  statute  de  donis ;  ^  ^^^^^^'  , 
except  to  the  prejudice  of  his  issue.  He  may  therefore  con- 
vey a  defeasible  fee,  which  is  no  prejudice  to  the  issue,  who 
by  his  entry  may  at  any  time  defeat  it.  In  Siapleion  and  Staple- 
tan  (g),  2d  August,  1739,  in  Chancery ;  tenant  for  life,  remain- 
der to  his  son  in  tail,  joins  with  his  son,  A.  D.  1724,  to  make 
a  lease  and  release,  with  covenant  to  suffer  a  recovery.  The 
son  dies:  and  afterwards,  in  1725,  •the  recovery  is  suffered.  [  ♦^SS  ] 
Two  points  arose,  1.  Whether  this  recovery  could  operate  on 
the  conveyance  in  1734;  2.  Whether  this  was  such  an  agree- 
ment, as  would  bind  the  grandson,  the  son  of  tenant  in  tail,  in 
equity.  Lord  Hardioicke  held  the  affirmative  in  both  points : 
and  that  the  estate  which  passed  by  the  deed  in  1724  was  a. 
base  fee,  as  held  in  Machtl  and  Clarke.  He  argued,  lastly, 
that  it  was  a  good  contingent  use,  and,  as  such,  devisable.  Be- 
cause, 1st,  It  has  been  held  to  be  assignable:  Wright  and 
Wrijght{h),  15th  March,  1740,  in  Chancery;  in  1697,  Thomas 
Wright  devises  to  his  two  dauj?hters  Susan  and  Mary  his 
warren,  &c.  in  fee-simple :  but  if  either  of  them  died  unmar- 
ried, or  married  without  consent  of  his  executors,  she  should 
have  only  an  estate  for  life,  and  his  son  Robert  should  take  the 
warren,  and  pay  her  or  her  executors  500/.  They  both  died 
unmarried;  but  before  the  contingencies  happened,  Robert 
the  son,  in  1728,  conveyed  his  interest  in  the  premisses  to  his 
younger  son  George  Wright,  in  consideration  of  natural  affec- 
tion. And  now  the  heir  of  Thomas  Wright  the  grandfather 
brought  a  bill  against  George  Wright  for  the  estate.  Lord 
Hardwicie  determined  in  favour  of  the  defendant,  merely  upon 
the  point  of  its  being  a  good  consideration ;  the  assignability  of 
9uch  a  contingent  interest  not  being  disputed.  2dly,  It  is  also. 
descendible :  Gumel  and  Wood  {vide  p.  225)  ( j) ;  and  therein  Lord 
Chief  Justice's  argument  was  equally  strong,  that  it  waa  de- 
visable as  well  as  descendible.  3dly,  In  Adams  and  Buxton, 
Chancery,  16th  July,  1754,  such  a  contingent  interest  held  to 
be  in  fact  devisable.  This  was  a  devise  of  an  estate  to  the 
testator's  daughter,  and  if  his  son  was  minded  to  have  it,  he 
should  pay  her  250/.  and  take  it.  Testator  died  in  1724.  The 
son  had  frequently  offered  to  redeem  in  his  lifetime ;  but  th^ 
daughter,  desired  he  would  not,  till  she  married,  which  he 
agreed  to.  In  1751  the  daughter  died  unmarried,  and  be- 
queathed all  her  estate  to  A.  The  son  died  in  1753,  and  de- 
vised all  his  estate  to  B.  And  now  B.  claimed  to  have  the 
Swer  of  redeeming  A.'s  estate  on  payment  of  the  250/.  Lord 
ardwicke  decreed,  that  B.  should  have  the  benefit  of  the 
clause  in  the  original  will.  "Objected,  that  this  case  was  deter- 
mined merely  on  the  special  circumstances  of  the  son's  having 
kept  alive  the  right  of  redemption,  by  his  frequent  offers  to  his 
sister,  and  ♦the  subsequent  agreement  between  them.     But  the  [    ^254    ] 


(g)  1  Atk.  2.  (0  See  also  Fearne  C.  R.  552  et  t§q^ 

(A)  1  Vc«.  Sen.  409.  (8th  ed.) 
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Selwim 

9. 

Sblwin. 


ffeneral  rule  contended  for  was  then  laid  down  by  the  Gmrt 
{quod  Mansfield^  C.  J.,  concessit). 

Lord  Mansfield,  C.  J. — I  am  sorrjr  the  eBtablisbed  praetioe 
of  the  Court  will  not  permit  us  to  give  our  reasons  at  large, 
when  we  certify  our  opinion  into  Cnanoery.  But  I  wiD  mea- 
tion  cme  or  two  points,  whereon  the  ludgment  of  the  Court  wffl 
not  depend.  No  case  has  ever  yet  happened,  wfaorein  a  deed 
to  lead  die  uses  of  a  recovery  hais  been  made  hy  tenant  im  tai, 
without  a  subsequent  recovery  suflfered ;  nor  ia  that  the  eait 
here.  Therefore  we  are  not  concerned  to  enquire,  what  imi 
of  estate,  such  a  deed,  nakedly  taken,  would  convey.  Neitker 
shall  we  enter  into  the  finenspun  reasoning  diat  has  fomerijr 
been  made  use  of,  with  regard  to  the  doctrine  of  cinmnoii  n- 
coveries,  and  the  reasons  why  they  are  a  bar  of  estates  tail  asd 
remainders  over.  They  hay^  been  differently  assigned  at  ^ 
fierent  times,  and  never  entirelv  satisfactory.  The  reaaoa  of 
this  difference  is,  because  at  nrst  the  Judges  were  afraid  to 
make  any  distinction  between  real  and  fictitious  recoverieii 
Had  they  acknowledged  them  to  be  a  fiction,  it  would  not(ai 
die  humour  of  the  times  then  ran)  [have]  been  allowed  to  be  i 
bar  to  the  statute  die  donis.  But  since  common  utility  has  nov 
firmly  established  them,  and  the  Legislature  has  frequen^  le- 
eognized  them,  Judges  have  begun  to  conrider  them  as  wiist 
they  really  are,  a  ficdtious  proc^inff,  adopted  as  the  legdv 
mode  of  conveyance  by  tenant  in  tail  {k).  I  can  ffive  no  ODunoa 
But  there  are  two  questions  on  which  the  certificate  will  tunu 
1st,  Whether  the  deed  and  the  recovery  should  be  taken  ai 
one  conveyance,  of  which  the  deed  is  the  most  substantial  part, 
and  therefore  to  it  every  subsequent  part  must  refer  (/).  If  this 
should  be  so,  there  will  be  no  other  question.  If  not,  then. 
2ndly,  it  must  be  considered,  whether  the  interest,  resulting  to 
the  tenant  in  tail  from  the  uses  of  the  bargain  and  sale  is  such 
a  possibility,  as  is  by  law  devisable  (m). 
[     ♦gSS    ]       •Certificate  afterwards  for  the  defendant (/i),  ex  relatione 

Mri.  Norton. 


(*)  See  Martin  v.  Strachan,  Willea,  451. 

(0  In  Roe  ▼.  Griffiths,  post,  606,  hia 
Lordship  said,  *'  that  the  great  and  manly 
ground  upon  which  the  Court  went,  in  this 
case,  was,  that  the  deed,  recovery,  and  all 
the  whole  transaction,  was  to  be  considered 
as  one  conveyance." 

(m)  His  Lordship  observed,  in  Hoe  v. 
Gr\ffiihs,  that  he  was  prepared  to  have 
shewn,  with  the  concurrence  of  all  his 
brethren,  that  in  all  contingent,  springing, 
and  executory  uses,  where  the  person  who 
is  to  take  is  certain,  so  that  the  same  may 
be  descendible,  they  are  also  deviseable : 
they  are  convertible  terms.  And  in  Mow 
▼.  Hawkins,  2  Eden,  342,  cited  1  H.  Bla. 
83,  F.  C.  R.  369,  a  similar  case,  Ld.  Nor- 
ihington  said,  he  never  had  a  doubt,  since 
he  was  25  years  old,  that  such  contingent 
remainders  were  devisable,  notwithstand- 
ing some  old  authorities  to  the  contrary : 
that  he  sent  the  question,  however,  into 


K.  B,  in  the  case  of  Selwyn  ▼.  Selteym,  fat 
the  satisfaction  of  the  parties ;  and  the  ctr- 
tificate  of  the  Judges,  in  that  case,  in^fied, 
he  thought,  that  they  agreed  wiili  hoa  b 
opinion — and  that  the  point  was  lettied, 
and  not  to  be  shaken."  This  doctroe 
was  adopted  and  acted  upon  in  the  cue  if 
Roe  y.  Jones,  1  H.  Bla.  30;  affirmed  oo 
error  in  K.  B.  3  T.  R.  88,  where  all  tiK 
cases  are  referred  to :  it  is  also  adopted  b 
Feame  C.  R.  368  (8th  ed.),  and  in  ScQ. 
Williams's  note  to  Purefoy  v.  Rogers,  i 
Wms.  Saund.  388  1.  See  Perry  v.  PkrSpt, 

1  Yes.  Jun.  254,  and  Helps  ▼.  Herefsrd, 

2  B.  &  A.  242 :  and  particularly  Doe  v. 
Tomkinson,  2  M.  &  S.  165. 

(n)  Scii,  "  That  the  several  lands,  te- 
nements, and  hereditaments  compnie^  is 
the  deed  of  the  20th  of  April,  1751,  piutei 
by  the  will  of  John  Selwyn,  the  soo."- 
2  Burr.  1134. 
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Lessee  of  Paul  r.  Paul. 

A  {X  2  Burr.  1089. 

Doctor  George  Paul,  4  October,  175S,  made  his  wiU,  be-  Landi  at  c,  i» 
ffinningy  **  As  to  my  worldly  estate^"  &c.  and  then  gives  a  <Mtir«  of  A.  B., 
fegacy  of  SO/,  to  his  son  and  heir  for  mourning;  and  afterwards  ^^^\l^^ 
devises  to  his  wife,  *\  his  farm  at  Bovington,  m  the  tenure  and  and  timber  ez- 
**  occupation  of  John  Smith,  to  hold  to  her  and  her  heirs  for  cepted  in  die 
*'  ever.      And  in  like  manner  recapitulates  every  estate  he  Jj^  ^ISdi- 
had,  and  devises  them,  one  by  one,  to  his  wife  and  her  heirs,  tionai  deterip- 
And  then  generally  de^ses  to  nis  wife  and  her  heirs,  '*  all  his  tion. 

freehold  and  copyhold  lands  above  devised^  with  full  power 

to  sell,  grant,  give,  or  otherwise  dispose  of  them,  as  if  he 
*^  himself  was  Uvii^.**  The  farm  at  Bovington  was  a  copyhold, 
under  the  rent  of  3/.  &.  2cf.  per  anrnum^  to  which  one  Ham- 
mond was  formerly  admitted,  who  kept  it  in  hand  till  1719; 
when  he  demised  the  same  to  said  John  Smith,  at  a  rack  rent, 
**  except  all  woods,  underwoods,  timber,  &c.  there  growing, 
''  (other  than  the  lop  and  top  of  antient  pollards  and  the  firuit 
**  of  fridt-trees),**  with  liberty  for  the  lessor  to  enter  and  take 
away  the  same.  The  woods  consisted  in  large  hedge-rows,  in 
chalk-^ales,  (viz.  old  chaUc-pits  planted),  and  in  one  wood- 
ground,  of  six  acres.  In  1791,  Dr.  Paul  purchased  the  farm 
of  Hammond,  subject  to  this  lease,  which  he  from  time  to  time 
renewed.  The  heir  brought  ejectment  for  these  woods,  ana 
the  question,  on  a  case  reserved  at  the  assizes,  was,  whether 
they  passed  by  the  will  to  Mrs.  Paul,  the  devisee,  or  descended 
to  Mr.  Paul,  the  son  and  heir  at  law. 

Mr.  Harvey t  ior  the  plaintiff,  contended,  that  the  words, 
**  in  the  tenure,  &c.  of  John  Snuth,**  ought  not  to  be  rejected, 
in  prejudice  of  an  heir  at  law;  and  that  the  testator,  by  being 
so  patttieular  in  his  description,  intended  no  more  shduld  pass 
than  was  so  described,  and  the  rest  descend  to  his  heir. 

*But,  per  Lord  Mansvisld,  C.  J. — I  wish  I  could  form  a  [  *256  ] 
doubt  of  the  testator's  intention,  in  favour  of  an  only  son  db- 
inheritefd.  It  is  strahgey  that  a  man,  who  for  nfty  yeats 
together  was  concerned  in  reading  and  making  so  many  wills, 
should  make  so  loM  a  one  to  express  what  he  might  have 
smd  in  three  words.  That  his  wife  should  be  his  totaldevisee. 
He  seems,  in  his  last  claute,  to  imagine,  that  no  idea  could  be 
annexed  to  any  words  which  he  haa  before  made  use  of.  No 
argument  can  therefore  ht  drawn  from  the  Supposition,  that 
lio  miperfluons  or  unnecessary  words  are  made  use  of  in  this 
will(^. 

The  words  in  question  are  not  words  of  restriction,  but  of 
additional  description.  Had  he  meant  them  as  restrictive,  he 
would  have  said,  all  that  pari  of  my  farm,  or  so  tnuek  of  my 
farm,  as  is  in  the  tenure^  ftc.    The  farm  was  an  entire  thing, 

(o)  Set  aii  /A  ▼.  Bp.  ol  mHon,  put,  9S0,  and  n.  tt^  . 
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It  had  gone  together  before  hebouglit  it,  had  been  surredoCTSr 
and  granted  all  together  under  one  quit-rent.     And  as  to  the 
-.  exception,  the  soil  and  herbage  in  the  hedge-rows  and  chalk- 
dales  was  certainly  not  excepted  (p), 
Dennison,  J.,  accord,     Foster,  J.,  absents. 
WiLMOT,  J.,  accord.      He  tliought  it  dear,  thai  the  te*- 
tator  did  not  mean  to  die  intestate  as  to  any  part  of  Aw  tcorbUf 
cataUiq),  from  the  preamble  to  hia  will.     The  exceptiwi  in 
the  lease  was  made  for  the  benefit  of  the  inheritance.     Thia 
construction  would  sever  this  benefit  from  it.     And  what  wfl 
you  do  with  the  pollards  and  fruit-trees?     Mrs.  Paul  is  c«- 
tainly  entitled  to  the  lop  and  fruit;  and  shall  the  trunks  de- 
scend to  the  son?     See  ZWbi'd*  Case,  II  Coke(r). 

VerJict  was  entered  for  tlie  defendant 

(p)  See  the  BiRiilar  Lsse  at  Ttaau  v.  fertnce  U  wide  cxtrinBie  fnet,  iimiW 

Dovm,   7Taunl.343,    IB.  Mo.  80;   and  merelj  compewnl,  bur  necowwy.  »i^* 

.iUoCht.  CdIIw,  ST.  B.  4981  Btodtillt  MU-iniic  evidente  to    aKerain   Iht  to. 

y-SoHtlim,  IM.fcS.SBB;  Cor  v,  Grwn-  anJ  throiieb  that  medium  lo  at«RueIb< 

mg,    3  M.  &  S.  llli    Oee  r.  Qir-nien,  lubjfcl  of  [he  deriie."      "  WhCTitWto 

STautH.  I«7;    Prai  v.  Parker,  9  Bing.  a  dvviae  of  tbt  eiiate  puichsHd  oT  A., a 

4S6.    In  Ditut  ofthcie  ana,  the  (jueslion  oflhe  farm  in  the  occupalioD  of  B.,  g» 

llMbcen,  wbethii  erideace  »u  adndui-  body  can  tcUnliat  is  giren,  liDUiiibm 

bit  ID  explain  the  meaning  ordie  imaloti  by  etuumc  eridence  what  cMMt  ll<B 

nhlcb  ll   ttrtainlr  li,    ithere  (here  is  a  rhat  wu  purchaied  of  A.,   m  wtu  b» 

blMl  mbiguily.    "  1  had  alwajrt  under-  waa  in  the  occupation   of  B."     Sm  te 

ilood,"  ayt  Sir  W.  Grant,  [in  Sai^d  v.  Jima  r.  Netrman,  ante,  00. 
ffaiJfn,    1  Mer.  fiS3),   "tliat,whBn   the  (j)  Sdb  fVofmof(m«  v.  WrigW.F^.  «* 

lubjcci   of  a  devise  «ai  detcribed  by  re-  (r)  Fo.  40  b. 


Robinson  v.  Bland.    {AtUe,  S34-.) 

XHIS  case  coming  on  to  be  argued  again,  Mr.  fVedderbKn, 
[  *357  ]  for  the  plaintiff,  insisted,  *that  excesain  gaming  is  merelyofi 
local  nature,  and  of  a  political  consideration.  Moderate  pin 
in  France  may  be  excessive  in  Switzerland.  Laws  of  Rffg'™ 
limit  gaming  as  to  the  sum ;  laws  of  France,  aa  to  the  degne 
of  the  person.  By  the  doctrine  contended  for  by  Ae  d^ 
fendant,  if  an  Englishman  plays  with  foreigners  abroad,  and 
wins,  he  may  recover;  if  he  loses,  may  avoid  paying,  by  ieavii^ 
the  country.  If  part  of  the  statute  of  Q.  Anne  is  applicable  to 
foreign  coimtries,  the  whole  is  so.  But  it  will  not  be  aaaerted, 
that  the  penal  forfeiture  of  treble  value  extends  to  gsnuog 
abroad. — That  the  words  "  any  law,  usage,"  &c.  refer  BoMjt 
in  Stat.  Car.  2,  to  the  treble  costs;  in  stat.  Anne,  solely  to  Imb 
of  exchange  drawn  in  England.  That  it  is  a  genenJ  nde  of 
law,  that  all  personal  and  mixed  contracts  mufit  be  goreroed 
by  the  law  of  tlie  country  wherein  made.  Voet.  Huber.  Grot 
9,  11.  5.  Molinieus  Consil.  53,  pag.  12.  Vinnius.  GailL  B■^ 
bosa,  de  Judiciis,  337.  Duck  de  Author.  Jur.  CiviL  g.  18. 17; 
4  Inst  13*,  140;  I  Rol.  Abr.  530  (C),  pi  I;  53«;  Hob.  Hi 
lRel.Rep.33;  Hob.  212,  78;  SRolLElep.  498;  Show.F^ 
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C.  2^,  Pwan  and  Pipan,  Tn  18  &  19  Geo.  2,  Chancery  («), 
Jersey  WiU  regulated  by  the  lex  loci.  2  Cro.  54S;  2KolL 
Rep.  346.  Objected^  that  this  is  a  prohibitory  law.  So  are 
the  cases  of  foreign  interest.  Replied^  that  these  are  dispensed 
ifrith  in  favour  of  commerce.  But  this  could  weigh  nothing 
with  Courts,  who  expound  the  law;  it  may,  with  the  Legisla^ 
ture,  to  make  a  new  one.  Statutes  of  limitation  only  run,  where 
both  parties  are  m  England.  They  don't  affect  the  vaUdity  of 
the  contract,  but  only  the  mode  of  recovering  it.  Foreign  de- 
crees are  received  here,  not  as  res  jwUcatce;  but  as  evidence 
of  the  custom  and  law  of  the  country.  An  executory  contract 
cannot  alter  its  nature  by  the  change  of  residence  in  either  of 
the  parties  before  it  is  executed.  *  There  is  no  distinction  in 
France  between  the  money  lost  and  the  money  lent;  one  is  re- 
coverable by  common  law,  the  other  in  the  Court  of  the  Mar- 
shals ;  of  the  antiquity  and  dignity  of  which  Court,  there  is  an 
account  in  Force's  History  of  France. 

Mr.  CoXy  for  the  defendant. — Courts  of  justice  have  always 
inclined  against  gaming  contracts.  2  Vem.  70,  defendant 
allowed  to  imparl  rine  fine,  in  an  action  on  a  gaming  debt: 
1  Vem.  489,  S.  C.  Gaming  was  prohibited  by  the  Koran. — 
And  in  ancient  Rome,  as  appears  n*om  Horace  and  Juvenal  (/)• 
By  the  civil  law.  Cod.  de  Aleatoribus.  In  France  itself;  Do- 
mat,  Append,  to  Public  Law;  Delamare,  Traitd  de  la  Police, 
1.  3,  tit.  4,  c.  4.  Boullainville,  History  of  France,  says,  that 
the  cognisance  of  the  Court  of  the  Marshals  is  to  take  notice 
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(«)  AmbL  25. 


(()  — i «« Vetitft  kgibitt  oM  .* 

Hot.  Cann.  LI1>.  ill.  Ode  zziT»  58. 

'*  Qucm  damnoM  Venus,  qufln  pneoept  oIm 
midst*'* 

Id.  Eptat  UU  i«  Ep.  XTiU,  SL 

**  FortuiMB  Tgnton  damm.  illaatuipla* 
Tuipe  et  adulurtiun  medioaibui:  hcc  eMBU 
Oil 

Omnia  com  flidant,  hflarei  nltldiqiie  Tocan- 
tur.**  JuTcnaL  Sat.  zl,  174. 


"  Si  damntwa 


Juirat  olta,  lodit  et 
Id.  Sat  zlT»  i. 


'*  Hie  campo  indiUfet:  hunc  olte  deooqoit: 

nie 
In  Venerem  eH  putrict  led  com  Iqddoaa c]l^ 


Ficferit  aztleuke,  Tetetia  nmagia  ftgi* 
Tom  oMioa  tsanaiiie  diea*  mcemque  palna- 

trem«- 
Bt  libi  Jam  wri  vltam  ingenniera  rdictam.** 

Pen.  Sat.  v,  57* 


•  Atqoe  adeo,  nt  ne  Iflgi  ftaadem  £uiam  He* 


Accuxatote,  ut  tine  UM»  doni  agitcnt  conTl> 
vium."* 
Plautus  in  MiUt  Glor.  Act.  ii*  So.  S. 

"  Nam  ex  Senatos-coDiolto  Tetitmn  est 
in  pecuniam  ladere,  apooaioneinve  Uctxt, 
ut,  scilicet  qui  Ticerit,  propoaitain  pecu- 
niam aiiferat  A'd  quod  Semtus-contul- 
tnm  Justinianos  coostitutionem  suam  ac- 
commodaviL  Praster  hot  (scilicet  war- 
r«9xef)  ludi  omnes  vetaotur»  etiamsi  pe- 
cnnia  non  apponfltur,  sed  cr)ii8  loco  lupini 


ad  pretium  significandum,  Tel  aumm  oo-' 
micum,  quod  et  pro  lopinis  apnd  Plautnm 
acdpit  Muretus  et  Turnebus.  Invisa  yero 
mazime  legibuf  est  tJea,  qua  homines  mu- 
tnis  frandibus  ezhauriuntur  tfanul,  et  inter 
ie  irritantur:  nt»  profiiso  patrimonio,  la- 
pinis  et  casdibus  rei  lamUbris  lacunam 
ezplere  conentur :  ideoque  aleatorum  ge- 
nus legibus  in&me  habetur.  Unde  de 
Lenticnla  aleatore  a  M.  Antonio  restituto, 
tanquam  de  homine  turpitudine  notato, 
Cicero  loquitur.  Ideo  JEdilibus  manda- 
batur,  ut  illorum  ccetus  ab  urbe  ac  popinia 
omnibus  arcerent:  unde  illud  Mardalis 
Lib.  xiT.  Ep.  1.— 

«« Nee  tfanet  iBdBfln  moto  qpaetare  fritmo." 

Nee  modo  Jure  driU  actio  denegatur  et 
retentio  ei>  qui  alea  ▼icerit:  sed,  qui  victut 
pecuniam  sdvtrit,  oondictione  indebiti  rem 
solutam  repetet  ex  constitutione  Justhiiani: 
qusB  condictb  non  tollitur  minori  praescrip- 
tione,  quam  50  annomm.  Et  qui  domum 
fuam  praebuit  aleatoribus,  nullum  a  legi- 
bus adrertus  furta,  ii^urias,  et  rapinas  ha- 
bet  auxilium;  nuUam  actionem,  qua  res 
ablatas  vindicet,  vel  damnum  retarciat; 
imo  et  igna  domus  publicatur.  Qiuque 
alium  ludere  compellat,  multatur,  aut  in 
▼incula  pubUca,  vel  in  latomias  coi^|icl« 
tur."— (Tmvifia  d€  Legibut,  or. 
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FUce  of  making 
a  ooDtnct  to  be 
considered  in 
expounding  it^ 
nnlen  the  par- 
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ties  have  a  Tiew 
to  another  king- 
dom. 
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of  the  malversation  of  officers.  The  Court  of  Honour  could 
nerer  take  notice  of  this  debt,  because  it  nevet  became  doe 
in  the  life^time  of  Sir  John  Bland.  He  died  before  the  date 
was  run  out.  It  had  never  been  tradered  in  &igland|  wbeie 
it  was  made  payable.  It  had  not  been,  it  could  not  be,  pro- 
tested. 

Lord  Mansfield,  C.  J. — ^This  is  an  (esctremely  dear  case; 
but  it  may  be  of  use  to  state  the  general  principled  upon  irfiiek 
it  win  be  determined.  There  are  two  questions : — l«t.  Wbethar 
the  plaintiff  is  entitled  to  recover  any  thing,  and  what,  upon  At 
first  count  upon  the  bill  of  exchaiiffe,  considered  as  a  writlai 
s^curitv.  Sdly.  Whether  Upon  eimer  of  the  btii^  csduntB}— 
upon  the  justice  and  equity  of  the  case. 

As  to  the  first;  the  general  rule  established  er  tomUaied 
jure  gentium  is,  tfiat  the  place  where  the  contract  is  madte, 
and  not  where  the  action  is  brought,  is  to  be  cwisideied  in 
ezpoimding  and  enforcing  the  contract.  But  this  rule  adimti 
*Qf  an  exception,  where  we  parties  (at  the  time  of  making  flie 
contract)  had  a  view  to  a  different  kingdom.  Hub^rus  saji, 
Prael.  1,  tit.  3,  p.  34,  contracts  are  to  be  considered  aceoidiBg 
to  the  place  wherein  they  lare  to  be  executed.  Am  therefore 
the  bill  in  the  present  case  is  made  payable  in  Eiwland,  it  ■ 
entirely  an  English  transaction,  and  to  be  governed  by  the  feeal 
law(0).  This  stands  upon  the  same  ground,  aa  tluit  lanM 
property  must  be  governed  by  the  local  law;  in  Consequence 
whereof,  deeds  and  wills,  made  at  Paris  to  convey  land  in  Ei^ 
land,  must  be  made  and  interpreted  according  to  our  law. 
Now  it  is  clear,  that  by  the  statute  of  Anne,  all  bills  of  exchange 
upon  a  gaming  consideration  are  void  (w) ;  and  (by  the  way)  the 
fact  is  not  found,  whether,  even  in  France,  you  may  not  enter 
into  and  contemplate  the  consideration  of  a  gaming  note.  1 
rather  think  you  may.  However,  it  is  clear,  that  in  England, 
the  writing,  as  a  writing,  is  void. 

2dly,  As  to  the  other  counts,  I  think  there  is  a  plain  dis- 


(v)  Melon  v.  Duke  de  Fitzjamest  1  B, 
&  P.  138.  And  see  S  FonbL  on  Equity, 
443,  n.  (/). 

(u)  So  a  bond  given  as  a  collateral  se- 
curity by  a  third  person  for  money  won  at 
a  game  within  9  Ann.  c.  14,  is  void;  Jef- 
ferys  v.  JValln,  1  Wil».  220.  Aiid  where 
a  bond  had  been  given  for  money  won  at 
play,  and  part  of  it  paid,  a  Court  of  equity 
relieved  against  the  bond,  and  ordered  the 
money  to  be  repaid ;  Rawden  v.  Shadwell, 
Amb.  269.  But  where  the  winner  had 
drawn  a  bill  on  the  loser  for  money  won, 
payable  to  his  own  order,  and  had  indors- 
ed it  to  a  third  person  for  a  valuable  con- 
sideration ;  it  was  held,  that  such  indorsee 
might  recover  upon  it  against  the  drawer, 
Abbott,  C.  J.,  said,  that  the  drawer  could 
not  maintain  an  action  against  the  ac- 
ceptor, and  that  no  person  deriving  title 
through  the  drawer  cotUd  be  in  a  different 
situation  from  hhn,  to  as  to  sue  the  accep* 


tor:  but  the  drawer  cannot  be  pem^tted 
to  set  up  his  own  gaming  as  a  defence  to 
an  action  against  himself;  Edward*  t. 
Dick,  4  B.  &  A.  212. 

In  S.  C.  Burr.  1082,  Denniaom,  J.,  is 
reported  to  have  said,  "  This  security  is 
one  entire  security  for  money  won,  ani 
money  lent  at  play ;  if  part  of  a  contract 
arises  upon  a  good  consideration,  and  pan 
of  it  upon  a  bad  one,  it  is  divisible:  but  it 
is  otherwise  as  to  the  security ;  tbat  beinf 
entire  is  bad  for  the  whole."  Scott  x.  6U- 
more,  3  Taunt  226:  Tye  t.  Owynae,  2 
Camp.  346,  ace.,  in  which  case  Lord  £/- 
hnborough  said,  he  was  inclined  to  acqui- 
esce in  the  dictum  of  Denrnstm,  J.  But  see 
contra,  Willis  v.  Freeman,  12  East,  €56; 
Barber  v.  Backhouse,  Peake*s  N.  P.  C.  61, 
and  note;  Bayley  on  Bills,  334  (ed.  1813). 
As  to  what  games  are  considered  to  be 
within  9  Ann.  see  C/ayton  r.  JtnmKgh 
pott,  T06. 
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tinction  between  the  money  won  and  the  vicmey  lent,  laymg  the 
bill  of  exchange  quite  out  of  the  case.  No  action  can  be  main- 
tained for  money  won  at  gaming.    The  statute  law  prohilnta 
any  recoyery  upon  a  gaining  consideration,  as  the  common  law 
does  upon  aU  other  turpes  eausm.    There  are  many  cases, 
where  the  law  of  the  country  in  which  the  contract  is  made, 
shall  prevaU;  and  it  is  hard  to  lay  down  the  nice  rule  of  dis- 
t»icti<m  (w).    There  are  many  cases,  wherein  f<Nreign  sentences 
are  final,  as  with  regard  to  the  validity  of  marriages;  many, 
where  they  are  only  a  ground  of  evidence  primd  facie.    And  Ou.  Whether 
here  I  must  remark  obiter ^  that  it  was  hinted  on  the  part  of  the  ■^^'^  maniiges 
plaintiff,  that  the  law  of  Scotland  must  determme  the  validib^  ^^^^^^  ^ 
of  the  marriages  of  minors  there  celebrated  (a?).  Huber,  p»  3S, 
puts  a  jiaraUelcase,  and  determines  expressly  against  it.  I  give 
no  opinion ;  I  only  mention  it,  to  hinder  by-standers  from  taEmg 
those  arguments  for  granted.  What  makes  an  end  of  this  part 
of  the  case  is,  that,  as  to  money  won,  the  law  is  the  same  in 
France  and  in  England.    As  for  the  Court  of  honour,  it  is  no  French  Court  of 
part  of  the  law  of  the  land;  no  Court  of  justice  will  aid  it:  !«>«»«  nottobe 

rku- _  T* !• ^  _i»Tfc • 'ii   i^  i_ . f /•  ."^       »*   •     regirciea  in 
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The  Parliament  of  Paris  will  take  no  cognizance  of  it  It  is  E^land 
like  the  arbitrary  *  jurisdictions  set  up  here  at  horse-races  and  [  *^ 
cockpits;  or  (as  has  been  observed  at  the  bar)  like  the  Courts 
martial  in  England,  which  are  to  decide,  what  is,  or  is  not,  be- 
having like  a  gentleman.  If  a  cause  really  comes  before  them, 
wefl;  if  not,  no  Court  of  law  mil  adopt  their  rules  of  decision. 
But  here  the  cause  could  not  come  before  them;  the  bQl  was 
not  payable,  and  it  was  no  breach  of  honour  not  to  pay  it  be- 
fore it  was  due.  I  therefore  lay  this  Court  out  of  the  case;  and 
more  especially,  as  this  u  a  suit  against  representatires,  not  the 
parbr  himself. 

Next,  as  to  the  money  lent:  It  has  been  twice  judicially  Gaming Mcurf- 
determined,  (Slater  and  Emerson,  coram  Eyre,  C.  J.,  and  S^JS^^J*^^ 
Barieau  and  Walmsley,  H.  19  Geo.  2,  coram  Lee,  C.  J.,  Stra«  nJ[  gsmingco^ 
1240),  that  the  Legislature  meant  only  to  void  the  security,  tncti. 
not  itke  contract;  in  order  to  give  Courts  an  opportunity  to 
examine  into  the  merits  of  the  consideration;  which,  in  this 
case,  is  stated  to  be  extremely  fair.     Possibly  it  might  be  lent 
to  pay  foreigners'  money  won,  and  thereby  to  extricate  the 
deceased  from  the  clutches  of  the  Court  of  honour. — Here 
also  then  the  law  of  France  b  the  same  as  in  England;  tiie 


(to)  An  inliabitant  of  Dunkirk,  who 
■eUs  and  delhren  tea  there,  knowing  It  ii 
to  be  smngi^ed  into  England,  bnt  having 
no  concern  in  the  imuggling  transaction, 
may  maintain  an  action  for  tlie  price  in 
this  coontry,  on  the  ground  of  the  contnct 
being  oompkete  at  D.,  and  tha  plaintiff 
being  aCbreigner:  for,  with  r«g«rd  tocon- 
taracts  legally  made  abroad,  the  lawa  of  the 
country  where  the  came  of  action  aiiief 
shall  goyem,  and  no  country  erer  takes 
notice  of  the  rerenue  laws  of  another; 
Holman  v.  Jokmton,  I  Cowp.  341.  Stem, 
if  the  vendor  had  asristed  in  carrying  tfie 


smuggling  into  execution ;  Waj/meU  t. 
Reed^  5  T.  R.  599.  See  also  as  to  where 
actions  can  be  maintained  in  smnggibig 
transactions,  Biggt  t.  Ltuormdt  3  T.  R. 
454,  (where  Lord  Ktnyim  assents  to  the 
case  Ql[Rolmu(m  r.  Blaii),  and  ChgoM  r. 
iVnaimot  4T.R.463;  CMelbani  r.  JRo* 
hertt,  poit,  445.  As  t»  the  principle  oC 
maifit«ning  actions  here,  where  the  cauae 
of  action  arises  abroad,  see  Motijfn  r.  Fa^ 
hrigat,  1  Cowp.  161;  IS  Vhi.  Ajnr.  410, 
Foreign,  <uid  Supp.  Wd,i  I  Bae.  Abr.  Je- 
ihMhoal,(A). 
(j)  See  Hsig.  Co.  Litt.  79  b,  n.  [44]. 
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I      Rain»oH      contract,  when  fair,  is  good  in  botli  countries ;   and  the  plaio- 

"-  tiff'  must  therefore  recover  under  his  counts  for  the  general 

■    asKumpsils{y). 

'  Qursiion.  How       The  Only  question  remaining  is,  wliat  interest  he  is  entitled 

^  '"mnuttd*^"  *"  receive.   I  find  the  general  rule  baa  been,  upon  all  contract* 

■  coDtract carry-  Carrying  interest,  to  stop  interest,  the  day  that  the  writ  issued 

in])  intensL        uut.     This  is  certainly  unreasonable ;  fur  the  party  can  never 

have  {by  tliis  rule)  what  he  its  entitled  to,  due  interest.    He  can 

I  have  no  new  action  for  the  subsequent  interest,  nor  any  da- 

I  mages  pendente  brevi,  as  in  the  old  actions  at  common  Ian. 

I  In  Chancery,  the  rule  established  by  Lord  Talbot,  in  respect 

of  tithes,  was,  that  they  should  be  paid  down  to  the  la&t  act 

which  the  Court  has  done  to  ascertain  the  sum.     The  Excie- 

quer  now  pursues  the  same  rule,  having  altered  their  old  one 

I   [     "JiOl     ]  upon  my  argument,     "I  think,  in  this  case,  the  interest  nmsi 

be  carried  down  to  this  time.     It  is  but  a  trifle  here ;  but  I  am 

glad  of  an  opportunity  to  have  this  matter  settled ;  and  sbouU 

I  be  desirous  to  consult  the  rest  of  the  Judges  upon  it,  that  the 

[  practice  of  the  Courts  may  he  uniform. 

I  0ENNISON,  J. — What  Lord  Chief  Justice  haa  proposed  ty 

L  I  to  the  interest  seems  to  be  equitable;  but  I  chuse  to  considtr 

L  of  that.     As  to  the  rest,  it  is  a  plain  case,  and  must  be  nilMi 

■  by  the  laws  of  England.     The  plaintiff  lias  brought  bis  action 

I  in  the  Courts  of  Lngland,  and  must  submit  to  tiie  law  of  ihi^ 

W  country.   The  distincdun  between  contract  and  aecurittf  is  no* 

well  established. 
Foster,  J.,  absente. 

WiLMOT,  J. — I  have  no  doubt  as  to  the  money  /oaf.  ff 
there  had  been  no  authority  in  point,  I  should  have  thon^ 
that  the  sound  ground  of  the  act  was,  merely  to  examine  uie 
consideration,  and  not  conclude  the  drawer  by  his  own  written 
act.  In  the  case  put  at  bar,  of  a  man's  lending  money  and  win- 
nins  it,  and  then  lending  more,  and  so  on,  I  should  think  it  a 
plam  fraud  on  the  act.  (N.  B.  Tbb  is  the  very  case  in  Bar- 
jeau  and  Walmsley  before  cited  and  relied  upon).  As  to  the 
interest,  I  incline  to  Lord  Chief  Justice's  opinion.  This  is  as 
action  sounding  in  damages ;  and  the  damage  is  the  detentioa 
of  the  plaintiff's  debt.  I  think,  upon  memoir,  the  old  statutes 
of  costs  talk  of  the  costs  of  the  writ ;  which  Lord  Coke  (z)  ex- 
tends to  subsequent  costs  to  the  end  of  the  suit.  Same  reasoo 
for  extending  the  interest.  As  to  the  money  won;  when  con- 
sidered minutely,  there  is  no  case,  no  point,  no  law.  The  ge- 
neral question,  whether  a  contract,  good  abroad  and  void  at 
home,  can  be  enforced  here  in  England,  is  a  very  importaM 
one.  I  am  clear  in  my  opinion  upon  it ;  but  it  does  not  come 
into  this  case,  because  herein  the  law  of  England  and  Fraoce 
ia  the  same.  I  pay  no  regard  to  the  Court  of  honour ;  a  whim- 
sical, fantastical  Court,  which  the  law  of  England  wiU  not  laid 
[     *363    ]  its  powers  to  assist.     Besides,  Sir  John  never  viaa  the  *  object 


(y) 


Hail,  i  WJk.  309;      8m  alto  fiugAin  > 
Want,   I  E>p.  R.  18,  ate.      41S. 

(x)  s  init.  ass. 
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ses 


Robinson 

V. 

Bland. 


6f  this  jurisdiction^  and  his  representatives  never  can  he.   The 

5 lace  where  the  money  is  to  be  paid  must  guide  the  law.  It  is 
etermined  as  to  usurious  contracts  in  Ireland,  Pr.  Chanc.  128. 
Clearly  therefore  the  law  of  England  must  be  the  rule,  as  the 
money  was  made  payable  here.  I  give  no  positive  opinion  on 
the  other  point,  supposing  a  bad  contract  by  our  law,  but  good 
abroad,  is  stipulated  to  be  performed  abroad.  Yet  I  can't 
help  thinking,  that  when  a  party  applies  to  the  Courts  of 
England,  he  must  conform*  to  the  English  law.  I  see  no  dif- 
ference, whether  the  contract  be  void  by  the  common  or  sta- 
tute law.  Both  are  established  by  the  consent  of  the  supreme 
legislative  power;  and  numbers  of  contracts  would  be  void 
by  the  common  law,  which  are  good  in  foreign  countries :  For 
instance,  in  many  parts  abroad,  a  courtesan  may  maintain  an 
action  for  the  price  of  her  prostitution  (a).  But,  surely,  that 
would  never  be  maintainable  here,  though  forbidden  by  no  po- 
sitive statute. 

It  was  then  ol^ected,  on  the  part  of  the  defendant,  that  as 
the  Court  had  aeclared  the  whole  bill  of  exchange  void,  as 
the  statute  declares  it  to  be,  utterly,  to  all  intents  and  purposes 
whatsoever,  it  could  not  be  taken  notice  of,  so  as  to  make  the 
300/.  carry  interest;  which,  upon  the  mere  general  assumpsit 
laid  in  the  two  last  counts,  it  would  never  do  (6).  And  it  was 
compared  to  indentures  of  anprenticeshin,  upon  which  the  duty 
was  not  paid,  which  being  aeclared  void  by  the  statute  8  Ann. 
c.  9,.  s.  39,  no  settlement  can  be  sained  in  consequence  of  a  ser- 
vice under  them;  Curenden  and  Laland,  P.  4  Geo.  2,  Stra. 
903.  But  the  Court  said,  that  the  security  only  being  void, 
the  contract  contained  in  that  security  (which  carried  interest) 
remained  in  full  force. 

Afterwards,  in  the  same  Term,  the  Chief  Justice  declared,  A  coniroet  may 
that  it  appeared  from  the  case  (independent  of  the  bill  of  ex-  ^^1^^^ 
change)  tnat  the  plaintiff  had  lent  the  intestate  SO^L  bond  thej^vri/jTu- 
fide^  for  which  he  took  a  void  security,  bearing  interest  ten  wif  is  Toid. 
days  after  date.     This  security  is  void  by  the  statute ;  but  we 
♦have  before  delivered  our  opinion,  that  the  contract  remains;  [    ♦263    ] 
and  therefore  interest  is  certainly  due.     The  next  question  is,  iQtereit  ihaU  be 
how  far  the  interest  should  go.     In  the  present  case,  this  is  a  computed  to  the 
very  minute  consideration:  but  I  am  glad  of  an  opportunity  of  timcofthcjudg- 
settling  a  point,  the  practice  in  respect  to  which  is  not  founded  ™^ 
in  law,  but  upon  a  mistake.     In  justice,  undoubtedly,  interest 


(a)  4  T.  R.  190,  HtmUr  v.  Pottu 

(b)  In  an  action  for  money  had  and  re- 
ceived, &c.  the  plaintiff  cannot  recover  fox 
interest:  Lord  EUenborough  said,  it  ought 
to  be  allowed  only  in  cases  where  there  is 
a.  contract  for  the  payment  of  money  on  a 
certain  day,  as  on  bills  of  exchange,  pro- 
missory notes,  &c. ;  or  where  there  has 
been  an  express  promise  to  pay  interest; 
or  where,  from  the  course  of  dealing  be- 
tween the  parties,  it  may  be  inferred  that 
this  was  their  intention ;  or  where  it  can 
be  proved,  that  the  money  has  been  used. 


and  interest  has  been  actually  made;  De 
HtvoiUand  v.  Bawerbank,  1  Camp.  50, 
and  see  Mr.  Campbell's  note  to  that  oaae; 
confirmed  in  De  Bernalet  v.  Fuller,  2 
Camp.  426,  and  notes.  So  though,  upon 
a  contract  for  the  sale  of  goods,  a  certain 
day  of  payment  be  given,  interest  does  not 
run  from  that  day;  Oordon  v.  St/Hm,  12 
East,  419,  2  Camp.  429,  n.  S,  C.  See 
also  Slack  y.  LoweU,  3  Taunt  157;  //a- 
miUon  r,  Houghton^  2  Bligh»  169;  SRggiM 
V.  Sargent,  2  B.  &  C.  348,  3  D.  &  R.  613. 
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is  due  to  the  time  when  the  debt  iff  paid  i  for,  wh^i  a  nas 
contracts  to  pay  principal  and  interest,  he  ought  to  pay  interest 
so  long  as  he  retains  me  principaL    The  Court  shoiud  there- 
fore order  the  payment  of  interest,  up  to  tlie  time  when  h 
orders  execution  to  be  taken  out.    It  is  said,  that  damages  are 
recoyered  and  assessed  by  the  jury,  which  will  extend  to  tlui 
case.     But  we  all  know,  that  in  actions  upcm  contracts  for  the 
payment  of  money,  the  damages  are  nominal;  the  tnierefief 
consists  in  the  specific  performance.    When  money  is  given  ai 
damages,  it  is  wnere  the  money  is  not  itself  tibe  specnfic  demand, 
but  is  used  as  a  common  measure,  to  ascertain  the.  ansoonl 
of  the  injury.     I  have  looked  into  and  fiilly  ccmsidered  aD 
the  statutes  upon  the  subject  of  damages  (c).     Not  one  baa 
any  reference  to  this  matter.     On  the  principles  of  canamm 
kw,  whenever  a  duty  incurred  (pending  the  writ)  for  wfaifih  no 
other  satisfaction  could  be  had,  damages  were  given  to  the 
time  of  the  judgment.   Thus,  in  account,  the  judgment  is  yaad 
computet;  whidi  includes  all  items  of  account  up  to  tlie  time 
of  computation.     On  a  writ  of  annuity,  after  judgment,  no  nev 
writ  can  be  had  for  arrears.    Judgment  is  therefore^ven  for 
the  whole  that  becomes  due,  pending  the  writ.      Upon  the 
statute  of  Gloucester,  which  gives  damages  in  a  real  actioot 
Lord  Coke,  2  Inst.  288,  holds,  that  they  shall  extend  to  da- 
mages, pendente  brevi.    But  whenever  a  new  writ  could  be 
brought,  damages  were  not  computed,  pendente  br^vi^  as  m 
covenant,  actions  of  trespass,  or  for  otner  torts.     Upon  the 
same  reason,  if  a  man  brings  an  action  on  a  contract  carrying 
interest,  and  the  action  hangs  three  or  four  years,  no  new  ac- 
[       264    J  tion  *will  lie  for  the  mere  interest ;  and  therefore  he  ought  to 
be  allowed  it  now.     The  Court  of  Chancery  has,  in  these  mat- 
ters of  interest,  a  concurrent  jurisdiction  with  Courts  of  law, 
exclusive  of  its  extraordinary  jurisdiction  by  way  of  relief. 
This  arises  from  the  frequent  contemplation  of  interest  in  re- 
spect of  assets,  and  the  consideration  of  assets  always  gives  the 
Court  of  Chancery  a  jurisdiction.     It  would  be  absurd,  that 
two  concurrent  jurisdictions  should  be  different  in  their  prin- 
ciples ;  on  which  ground  it  is,  that  Courts  of  equity  have  usu- 
ally conformed  to  the  practice  of  the  Ecclesiastical  Courts,  in 
respect  of  legacies.     Now  in  Chancery,  they  always  compute 
down  to  the  time  of  the  last  act  done  by  the  Court,  to  Uquidate 
the  demand.     And  I  don't  see,  why  the  jury  should  not  in 
their  discretion  (according  to  the  circumstances  of  the  case) 
compute  down  to  the  verdict ;  or  rather,  to  the  first  four  days 
of  the  ensuing  Term  {d).   The  mistake  before  hinted  at,  in  the 
present  course  of  practice,  arises  from  the  officer's  looking  upon 
>ui  action  of  assufnpsit  as  merely  an  action  of  trespass :  and  as 

(c)  5  Supp.  to  Vin.  Abr.  135,  Intire  up  to  the  day  on  which  final  jadgment 
Damages,  may  be  signed:  cited  by  Butter^  J.,  in 

(d)  This  rule  for  the  computation  of  in-  Frith  v.  LerouXf  2  T.  R.  57.  And  see 
tcreit  was  recognized  by  Ld,  Mansfield  in  7  Vin.  Abr.  267,  Damages  (H  3),  8s  Supp.; 
Cumrning  v.  Hanforthj  where  he  said,  that  2  Bac.  Abr.  268,  D<mages  (D)  8 ;  sad 
on  debts  carrying  interest,  the  jury  are  post,  267. 

now  directed  to  give  interest  in  damages 
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in  common  actioiis  of  treqpasa,  dami^ees  are  otAy  recovered  to      Rovmsor 
the  day  of  suing  out  the  writi  therefore  they  computed  m  the        ^  J-  ^ 
same  mamier  here.    Where  an  error  is  established  and  has  ^    *    - 

taken  root,  upon  which  any  rule  of  property  depends,  it  oi^ht  Whenprece- 
to  be  adhered  to  by  the  Judges,  till  the  Legislature  thinks  denta,  though 
proper  to  alter  it :  lest  the  new  determinaticm  should  have  a  .b^^^ad- 
retrospect,  and  shake  many  questions  already  settled :  but  the  hend  to,  and 
reforming  erroneous  points  of  practice  can  have  no  such  bad  ^^^^  i^^ 
consequences ;  and  therefcNre  they  may  be  altered  at  pleasure, 
when  found  to  be  absurd  or  inccmvenient    Therefbre,  without 
csomputinff  to  an  exact  nicety,  let  there  be  judgment  for  th^ 
plaintiff,  ror  3002.  principal,  and  75/.  interest  (vmt,  five  years  at 
nye  per  cent.,  down  to  10th  September,  1760)« 

DsNNisoN  and  WiLMOT,  Js«,  accord.    Foster,  J.,  abscnte. 


[Dob]  Lessee  of  Long,  v.  Laky  [or  Laming].  [     265     ] 

<SL  C.  S  BuiT.  1100. 

In  ejectment,  the  case,  stated  for  the  opinion  of  the  Court,  a  deritetoone 
wastms: — Martin  Lon^,  seised  in  fee  of  lands  in  gavelkind,  andherhein 
devised  three-fourth  parts  of  them  to  A.,  B.,  and  C,  with  spe-  "^ll^J^^ 
ciai  hmitations;  and  the  remammg  fourth  part,  "  to  Ann  the  ttmoet,  make 
**  wife  of  Thomas  Cornish,  and  to  the  heirs  of  her  body  law-  the  hein  take 
**  fully  begotten  and  to  be  begotten,  as  well  females  as  males,  ^^  p«>f«ha«. 
**  and  to  their  heirs  and  assigns  for  ever,  to  be  divided  equally 
^*  between  them  as  tenants  in  common,  and  not  as  joint-tenants.** 
Ann  Cornish,  at  die  making  of  the  will,  had  two  daughters, 
and  afterwards  died  in  the  luetime  of  the  testator;  upon  whose 
death  the  daughters  entered,  and  the  heir  of  the  testator 
brought  this  ejectment. 

Mr.  jFs/mer,  for  the  plaintiff,  argued — 1.  That  this  was  a  de- 
vise to  Ann  Cornish  in  tail  general,  and  that,  by  her  death  in 
the  life  of  the  testator,  it  became  a  lapsed  devise ;  whereby 
the  heir  was  entitled  to  the  whole.  And,  in  a  very  ingenious 
argument,  relied  on  Goodrighi  and  PuUf/n,  Ld.  Raym.  1437 ;  An^ 
drews  sndLeftajf,  1730,  an  appeal  from  Barbadoes(e);  Wrighi 
and  PearsonPTr.  81  Geo.  2,  Cnancery  (7*) ;  King  and  BurcMU, 
Chancery  (g),  since  determined.  2.  That  if  the  mother  and 
daughters  had  a  fee-simple  devised  to  them,  as  tenants  in 
common ;  then,  as  to  one-third  at  least,  it  was  a  lapsed  devise^ 
by  the  death  of  the  mother. 

Mr.  Clarke^  for  the  defendants,  insisted,  that  it  appearedf 
firom  the  complexion  of  the  will,  that  an  estate  for  life  only  was 
intended  to  be  devised  to  the  mother,  and  a  remainder  in  fee- 
simple  to  her  children;  the  word  heirs  being  here  a  word  of 
purchase,  and  not  of  Ihnitation.  And  of  this  opinion  was  the 
Court,  viz. 

Lord  Mansfikld,  C.  J. — ^The  principal  question  b.  Whether 

U)  Cited  S  But.  1102,  S  Atk.  S49.         1  Eden,  119. 

If)  Pearne  C  R.  ISO,   Ambl.  358,         {g)  Ambl.  379,  4  T.  R.  S90,  n.  (iQ. 
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Lowo         tlie  word  heirs  is  so  invariably  a  word  of  limitatioD,  that  no  ei- 
,  "■  plauatory  words  of  the  testator  can  make  it  a  word  of  purcbai«. 

> ^ ■  The  general  rules  are — I.  Where  the  'word  Acirs  is  graiied  cm 

f     •266    1  *  6^^  '"  *'**^  ancestor,  it  denotes  the  quantum  of  the  estate 

I  granted,  and  ia  primd  facie  a  word  of  limitation.  2.  Wher«  the 

ancestor  takes  an  estate  for  life,  the  heir  cannot  be  made  a 
purchaser  by  the  same  conveyance,  but  must  take  by  limits- 
tioQ  (Ji),  The  original  reason  of  this  rule  was  a  feotlal  one ;  le^t 
the  lord  should  be  defrauded  of  his  fruits  and  profits  arising 
from  heirship,  by  contriving  to  make  tlie  heir  a  purcbaser,  u 
weD  as  the  ancestor.  And,  having  upon  this  ground  become  i 
rule  of  property,  it  must  now  continue  so,  though  rfie  reason 
has  ceased  (()■  Yet  it  has  been  lield  (Netccoman  and  Beihk» 
Hospital  (A),  coram  Cowper  and  Hardwicke,  Chancellors),  thai 
a  man  may  take  by  description  as  heir-male  and  be  a  purchaser, 
though  he  does  not  fall  within  the  exact  description  of  being 
both  heir  and  male,  the  next  heir  being  a  female ;  and  there- 
fore not  taking  by  inheritance,  but  merely  under  the  descrip- 
tion, to  satisfy  the  intent  of  the  testator,  he  sltall  take  as  a  pur- 
chaser. However,  therefore,  these  general  rules  are  established, 
yet  in  particular  cases,  where  special  circumstances  interfere, 
they  liave  been  frequently  dispensed  with.  As  in  Backhouu  , 
and  Wells  {I);  Robinson  anA  Robinson  (m);  Lisle  and  Grau[»j;  , 
AUgood  and  Withers  (o) ;  Papillon  and  Boys  (/)).  And  the  , 
present  case  is  much  the  strongest  I  ever  knew,  to  shew,  tbit  | 
neirs  were  intended  to  be  words  of  purchaee,  and  not  of  linubt- 
tion.  I.  These  are  lands  in  gavelkind,  in  which  the  plursl 
word  heirs  is  equivalent  to  the  singular  keir'nx  common  cases; 
which  has  been  frequently  held  to  be  a  word  of  purchase, 
3.  He  gives  the  land  to  his  heaa  female,  as  well  as  male.  Now 
it  cannot  by  law  descend  to  both{q),  but  they  both  may  take  u 
purchasers.  3.  It  is  equally  to  be  divided  between  them,  which 
must  refer  to  heirs  of  Ann  Cornish,  as  the  persons  to  take  by 
force  of  the  immediate  devise.  4.  They  are  made  tenants  a 
common;  which  shews  that  they  are  not  to  take  by  descent, 
•  Soft  tiien  they  must  be  parceners.  The  word  heirs  therefore  ii 
here,  merely  descriptive  of  the  persons  to  take  after  die  deaA 
pf  Ann  Cornish;  and  they  must  all  take  as  tenants  in  fee- 
simple. 

(A)  Feune  C.  R.  c.  1.  i.  t.  p.  !B,  uid  wai  dedded,  tfa4l  ■  de^M  to  L.  to  H 

p.  79.— Tbi>  1>  tbc  rule  ia  Shtliey'i  Cue,  and  no  longer,  end  after  faU  deecuenUi 

I  Rep.  93  :  m  Haya  r.  Faarde,  pat,  S9S.  Fon,   end  for  de&ult  ot  inch  Innc  to  *i 

8.  F.perLd.  Mmiifieldin  Evantr.  AilUg,  gsTC  L.  in  nUte  tail.      ThenhihoiM 

pctl,Sil.  report  of  tbc  caw  ta  I  Lord  Ken.  tH- 

(I)  S.  P.  pott,  S91,  (m)  a  Ler.   123,    T.  Rajin.  371,  tn 

(A)  Ambl.  8,  in  which  Ld.  Ilto'dvidit,  315,  T.  Jon.  114, 1  Show.  7  ;  aodaOnil 

C,  afflrnwd  the  decree  of  Ld.  CetepiT,  C,  on  error  ai  appeut  bom   S.  C  NkitM. 

h   Bnm   at  Nmtmum  t.   Barkham,  i  9S3,  1  F,  Wmi.  00,  F.  C.  R.  lit. 

~ fg)  Oted  1  Ve*.  S.  150,  F.  C.  R.111 

...  (p)>P.Wqi(.471,  andUr.Coi'iMlt, 

«c,  niiu  iiuic,  lUd.  Id.  47B. 

(I)   1  Eq.  Abr.  184,  Feinie  C.  R.  ISS,  (;)    Utt.  >.  SIO,    3    Bis.  Cmn.  H: 

riled  3  Stra.  TSl,  i  LDrdRaym.  1440.  i)oa  t.  Bp.  of  Zmutof,  S  N.  R.SDS;  A* 

(.•>3A(k.73B,3Vei.S.23i,  inCanci  m.  Harvey,  4B.&CaW,  7D.*».T»i 

S.  a  1  Bun.  S8,  hi  B.  R.  j  J.  (X  3  Bra.  Bac.  Abr,  aavtOiitd  (A). — See  moa  M  « 

F.  C.  180,  in  D.  P, :  but  in  (hat  cai«  it  gaieikind  ia  Dowiqiort  v.  ryrrtlt  ^<I>- 
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•  Dbnmison,  J.,  accord. — ^This  is  the  pkdnest  case  I  ever  saw 
in  my  life. 

Foster,  J.,  absents. 

WiLMOT,  J.,  accord. — ^The  principle  that  must  govern  our 
interpretation  is  the  intent  of  the  testator.  This  will  be  best 
determined,  without  looking  into  a  multitude  of  cases.  I  am 
of  opinion,  that,  I.  The  testator  intended  his  niece's  children 
should  all  take  in  fee-simple,  as  tenants  in  common.  2.  This 
is  a  legal  intention,  and  therefore  to  be  carried  into  effect. 
3.  This  intention  cannot  be  carried  into  execution  by  making 
the  niece  tenant  in  tail:  See  Palm.  359.  4.  As  the  estate  is 
not  to  be  divided  till  the  death  of  the  niece,  she  cannot  be  let 
in  to  an  equal  share,  as  tenant  in  common,  with  the  children. 

Verdict  entered  up  for  the  defendant  (r). 


S67 


(r)  This  case  is  reco^ised  in  OoodHtle 
▼.  Herring,  1  East,  264,  273;  Doe  v. 
Smith,  7  T.  R.  531,  533;  Doe  ▼.  Goff, 
1 1  East,  668 ;  and  see  J^ery  v.  Honp" 
wood,  4  Madd.  398,  Feame,  C.  R.  148, 
€t  eeq,  (8th  ed.)  where  all  the  cases  are 
collected,  and  Ooodright  y.  White,  pott, 
1010.  But  in  a  late  case  Doe  dem.  Bot* 
naliy,  Harvey,  4  B.  &  C.  610,  where  there 
was  a  devise  of  gavelkind  lands  to  T.  C. 
for  life;  remainder  to  trustees  to  preserve, 
&C.  and  **  from  and  after  the  decease  of 
T.  C,  then  to  and  amongst  all  and  every 
the  heirs  of  the  body  of  the  said  T.  C,  as 
well  female  as  male,  lawfully  to  be  begot- 
ten, such  heirs,  as  well  female  as  male,  to 


take  as  tenants  in  common,  and  not  as 
joint  tenant^  and  for  default  of  such  is« 
sue,"  remaitider  over:  it  was  held,  that 

T.  C.  took  an  estate  UiL    Bayley,  i 

"  Doe  V.  Laming,  is  distinguishable  from 
the  present  case,  because  there  words  of 
limitation  in  fee  were  grafted  on  the  words 
heirt  of  the  body,  and  they  could  not  have 
been  satisfied  by  an  estate  tail  in  the  an- 
cestor." LUtledale,  J.—**  The  principles 
applicable  to  this  subject  must  be  consi- 
dered as  finally  settled  by  the  decision  of 
the  House  of  Lords  in  Jeeeon  v.  Wright, 
2  Bligh,  2 : "  which  see,  where  all  the 
cases  are  referred  to,  and  which  overrules 
the  case  oiDoe  v.  Gcff,  11  Bast,  668. 


LOHO 

Lamy. 


BoDLEY  V.  Bellamy. 

S,  C.  2  BiuT.  1094. 

Action  of  debt  on  a  bond  of  1000/.  conditioned  to  pay  Indian  interest, 
500/.  with  Indian  interest,  and  also  on  a  count  for  a  mutuaius  ''^*^^JJ^ 
for  500/(*).     In  Michaehnas  Term,  1756,  the  cause  was  tried  Sews  English' 

interest. 


(s)  It  appears  by  comparing  this  re- 
port with  that  in  2  Burr.  1094,  that  the 
defendant,  being  indebted  to  the  plaintiff 
in  51SL  or  thereabouts,  had  given  him  a 
bond  at  Calcutta  in  the  penal  sum  of  1 03  R, 
and  that  the  legal  interest  there  'u9L  per 
cent, :  that  they  then  both  resided  there, 
and  the  plaintiff  continued  to  do  so.  The 
plaintiff  declared  in  debt  for  1546^,  viz, 
one  count  on  the  bond  for  the  penalty 
1031/.,  and  another  on  a  wmtuatus  for 
515/.  The  cause  was  tried  in  M.  T.  1756, 
(in  Burr,  it  is  said  1759,  which  must  be 
a  mistake) ;  and  no  evidence  was  given  on 
the  count  for  the  mutwUut!  in  fact  the 
plaintiff  had  not  lent  the  defendant  any 
other  money  but  that  for  which  the  bond 
was  given:  however,  a  verdict  was  given 
generally  on  both  counts,  and  judgment 
entered  accordingly.  After  several  delays 
in  equity,  the  defendtpt  brought  a  writ  of 

VOL.  I. 


error  upon  that  judgment  in  the  Exche- 
quer Chamber,  where  it  was  affirmed,  and 
then  he  obtained  a  rule  to  shew  cause, 
**  why,  upon  payment  of  the  whole  pe- 
nalty, the  costs  in  K.  B.,  and  the  cosU  of 
the  writ  of  error,  execution  should  not  be 
stayed,  and  satisfaction  entered  on  the  re- 
cord.'* As  it  is  the  province  of  the  Court 
of  Exchequer  Chamber  to  award  interest 
(at  its  discretion)  from  the  time  of  signing 
Judgment  below  to  the  time  of  affirmance; 
Wel/ordY.  Daoidson,  4  Burr.  2127;  Shep- 
herd V.  Mackreth,  2  H.  Bla.  284;  the 
Court  of  K.  B.  had  no  power  to  give  in- 
terest between  the  time  of  signing  judg- 
ment and  affirmance;  but  as  the  plain- 
tiff had  an  equitable  right  to  it,  and  the 
defendant  had  not  applied  in  time  to  rec- 
tify the  mistake,  by  which  the  plaintiff 
had  recovered  more  than  he  was  legally 
entitled  to,  but  had  used  vexatious  delays, 

P 
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Bellamy. 


BoDLBY       in  London,  and  a  general  verdict  for  the  plaintiff.     But  by 

means  of  the  defendant's  delays,  by  injunction  bilh,  &c.  die 
final  judgment  was  not  entered  tiU  this  Term,  which  was  for 
the  whole  1500/.;  the  interest  due  having  now  exceeded  the 
penalty  of  the  bond.  Morton  moved  to  stay  execution,  upon 
payment  of  the  whole  penalty  and  costs,  because  no  evidoiee 
had  been  given  on  the  mutuatus.  But  Norton  for  the  plaintiff 
contended,  that  having  got  an  advantage  at  law,  which  die 
defendant  might  have  excepted  to  in  time,  he  shall  not  nov 
be  stripped  of  that  advantage  by  the  interposition  of  the  Court; 
but  that  execution  shall  be  taken  out  for  the  whole  sum  bod 
fide  due. 

Lord  Mansfield,  C.  J. — When  a  judgment  is   once  ob- 
tained on  a  contract  carrying  foreign  interest,  the  subsequent 
[    *  268    ]  ♦interest  must  follow  the  rule  of  this  country.    In  like  maimer, 

as  on  old  mortgages  bearing  six  per  cent,  intereist:  Though 
Lord  Talbot  determined,  that  the  interest,  when  accumuhted 
and  made  principal,  should  follow  the  nature  of  the  origiml 
debt;  yet  Lord  Hardwicke  afterwards  settled  it,  that  it  shouU 
only  bear  modem  interest  at  five  per  cent,  I  find  different 
rules  established  in  our  different  Courts,  with  respect  to  diis 
matter  of  interest  on  sums  thus  accumulated  and  liquidated. 
.  The  question  principally  occurs  in  our  Courts  of  appeal  and 
error.  In  Parliament,  they  always  consider  interest  in  die 
quantum  of  costs,  which  is  always  some  specific  arbitrary  sun. 
hi  writs  of  error  to  the  Exchequer  Chamber  (jt)  from  the  Court 
of  Exchequer,  they  always  compute  interest  to  the  day  of  af- 
firming the  decree.  In  writs  of  error  from  hence  to  the  Ex- 
chequer Chamber  (i),  or  in  this  Court  from  the  Comnion  Pleas, 
the  practice  has  been,  not  to  compute  interest,  unless  in  some 
special  cases,  such  as  Stra.  925.  I  think  the  practice  unrea- 
sonable. Therefore,  in  this  case,  let  Indian  interest  run  to  the 
day  of  the  judgment,  and  from  tlienceforth  only  five  per  ctnU 
on  the  accumulated  sum  of  principal,  interest,  and  costs,  to  the 
day  of  execution;  and  let  execution  be  taken  out  to  the  amount 
of  the  whole  (?/).  The  nature  of  the  contract  furnishes  this 
remedy;    since  an  action  might  be  brought  upon  the  judg- 


the  Court  allowed  the  former  to  avail  him- 
self of  that  mistake  to  have  execution  for 
the  principal  and  interest,  u  c.  Indian  in- 
terest to  the  time  of  judgment  in  K.  B., 
and  interest  at  51.  per  cent.,  to  the  time  of 
taking  out  execution,  upon  the  accumu- 
lated sum. 

(t)  Before  the  Lord  Chancellor,  Lord 
Treasurer,  and  Judges  of  K.  B.  and  C.  P. ; 
2  Bac.  Abr.  481,  Error,  (1)  3. 

(v)  The  Court  of  Exchequer  Chamber 
is  bound  to  allow  double  costs;  but  it  is 
discretionary  whether  interest  shall  be  al- 
lowed or  not:  if  it  is,  it  is  referred  to  the 
clerk  of  the  errors  to  compute  it ;  Shepherd 
V.  Mackreth,  2  H.  Bla.  284.  So  interest 
is  allowed  there  on  a  judgment  of  non 
pros.;    Sykes  v,   Harrison,    1  Bos.  &  P. 


29 ;  and  always  at  the  rate  of  SLper  a%L 
ibid. 

(m)  This  rule  for  allowing  interest «»' 
afterwards  recognised  by  Lord  M<aisjifid 
in  Zinck  v.  Langton,  2  Doug.  752,  n.  [i\ 
where  it  was  decided,  that  a  Court  rf er- 
ror may  give  interest  as  damages  on  thf 
sum  recovered  by  the  original  judgment, 
on  the  aflSrmance  thereof.  And  if  by  ibf 
course  of  such  Court  interest  is  notc-ge- 
puted  in  the  allowance  of  costs,  the  ]an, 
in  an  action  on  the  judgment,  may  give  it 
in  the  name  of  damages :  Per  Buller,  i . 
in  Entwisle  v.  Shepherd^  2  T.  R.  79.  S« 
also  Frith  v.  Leroux,  Id.  57;  Saseih^^- 
Moor,  3  Taunt  51,  and  Tidd's  Pr.  125^ 
el  seq.  (ed.  1821). 
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ment  (tr),  without  having  recourse  to  the  mutuatus;  for  I  should 
not  care  to  have  the  justice  of  this  Court  depend  upon  a  blun- 
der in  entering  the  verdict. 

DiNNisoN  and  Wilmot,  Js.  (Fosrsa  cAsente),  accord. 

N.  B, — Mr.  Marian  sent  privately  to  the  dei^  of  the  rules, 
that  he  would  take  nothing  by  his  motion.  So  no  rule,  I  ap- 
prehend, iras  drawn  up. 


MS 


(to)  In  which  case  interest-would  be  ve< 
covenble  beyond  the  penalty;  for,  as  Ld. 
KenjfoH  cba&Ycdf  after  judgment  recover- 
ed transit  in  rem  Judicatam ;  M*  Clare  v. 
Ihmkin,  1  East,  436.  The  rule  now  esta- 
blished seems  to  be,  that  iu  a  proceeding 
upon  the  bond  itself,  no  interest  is  allowed 
beyond  the  penalty,  except  under  special 
ciTcumstanoes ;  Clarke  v.  SeUm,  6  Ves.  J. 
411,  whoe  all  die  cases  on  this  point  are 
considered.  There  Sir  W.  Grant,  M.  R. 
obaenred, — *'  I  do  not  say  there  are  not 
eaies  in  wbich  interest  may  be  allowed 


upon  ajndgmenf,  though  a  judgment  upon 
the  bond  and  beyond  the  penalty.  Such 
cases  have  occurred ;  where  there  has  been 
great  delay  by  writs  of  error,  &c.  as  in 
BcdUy  V.  BeUamy*  But  it  is  not  of  course 
in  every  case."  Ex  parte  Rtuhforth,  10 
Ves.  Jun.  409 ;  Hefford  v.  Jiger,  1  Taunt. 
218 ;  Shutt  V.  Procter,  2  Marsh.  226.  See 
also  the  observations  of  Sir  W.  Grant  in 
Clark§  T.  Lord  Abingdon,  17  Ves.  Jun. 
106,  and  Atkimon  v.  Atkinson,  1  Ball  & 
Bea.  238. 


BoDLBT 

V. 

Be&lamt. 


The  JCiNG  V.  De  Tessier. 

JLliE  defendant  T^as  a  young  onerchant  of  London,  who  was  Judgment  for 
convicted  on  an  information  for  contriving  and  effecting  the  P^'^^q^ 
escape  of  several  French  prisoners  of  war  (or).   It  was  ♦  pressed  j^ pre^TOi- 
by  the  commissioners  of  that  department,  to  make  him  a  pub-  ^ers. 
lie  example ;  but  he  represented  to  the  Court,  that  any  corporal 

Eunisbment  or  imprisonment  might  prejudice  him  in  his  way  of 
fe,  that  he  was  sorry  for  his  ofience,  and  ready.to  pay  any 
^  pecuniary  fine  that  the  Court  should  award.  The.Court  fined 
^    lum  50/.,  absente  Foster,  J. 

(x)  Par^ofu  aldi^  prisoners  of  w«r  to  eicape  are  now  liable  to  sefen  or  fourteen 
^'  years  transportation,  by  52  G.  3,  c.  156. 


1^ 


if 

i0 


i 

9 


The  Kino  v.  Dr.  Smollet. 

£  C.  3  Burr.  1313,  but  not  S.  P. 

___    _    defendant  was  a  nominal  physician,  in  the  booksellers'  Judgment  for  a 

pay;  and  was  convicted  on  an  information,  for  writing  a  libel  P"^^^*>*^ 

against  Admiral  Knowles,  in  the  Critical  Review.  He  declared 

bis  sorrow  for  his  offence,  that  he  had  offered  the  Admiral  rea- 

ionJEible  satisfaction,  which  was  revised;  and  was  now  ready  to 

do  as  the  Court  should  think  proper.     The  Court  {absente 

Foster,  J.)  fined  him  100/.  imprisoned  him  for  three  months, 

and  ordered  him  to  find  security  for  the  good  behaviour  for 

seven  years,  himself  in  500/.  and  two  sureties  in  @50/.  each. 

And  Lord  Man^eld,  C.  J.,  added,  that  his  sdi)mi88ion  had 

had  its  effect  wim  the  Court. 

P2 
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The  King  v.  Captain  Falkingham. 

Fine  for  dis-  XhE  defendant  was  Captain  of  a  man  of  war,  and  was  brought 
obeying  anAa-  ^p  ^^  ^^  attachment,  for  not  only  disobeymg  an  habeas  corpus 
^^'  for  delivering  an  impressed  sailor,  but  also  impressing  four  of 
the  boat's  crew,  which  brought  the  writ.  He  nad  agreed  with 
the  injured  parties  for  their  private  satisfaction ;  and  the  Court 
{absente  Foster,  J.)  were  pleased  to  consider  the  public  offence 
as  a  mere  inadvertence;  otherwise,  they  said,  a  fine  of  £000/. 
had  been  formerly  set  on  such  an  occasion;  and  dismissed  the 
Captain,  on  payment  of  a  fine  of  10/.  (y). 

(y)  See  GooeTt  Ca.,  ante,  251. 
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Yates  v.  Carlisle  et  al\ 

Court  wiu  ceil.  REFERENCE  to  the  Master,  to  report,  by  whose  fault  the 
oMHttri^tib  pl^^higs  were  extended  to  so  enormous  a  length.  He  re- 
of  pleading.  ported  this  to  be  an  action  of  trespass,  battery,  and  false  im- 
prisonment, acainst  eight  defendants,  commenced  A.  D.  1751 : 
That  in  the  declaration  there  were  three  counts  for  the  tres- 
pass, and  two  for  false  imprisonment:  That  there  were  twenty- 
seven  several  pleas  of  justification  by  these  several  defendants; 
which,  with  replications,  traverses,  novel  assignments,  and 
other  engines  of  pleading,  amounted  at  length  to  a  paper  book 
of  near  two  thousand  sheets,  which  was  brought  into  Court.  He 
was  of  opinion,  that  the  fault  lay  principally  in  the  length  and 
intricacy  of  the  declaration;  the  action  being  only  brought  to 
try,  whether  the  freeholders  and  copyholders  of  the  manor  of 
Ellerton  in  Yorkshire  (whereof  Luke  Robinson,  Esq.,  a  bar- 
rister, was  lord,  in  right  of  his  wife)  were  entitled  to  common 
in  a  ground  called  the  inclosure.  That  the  declaration  was  so 
catching,  by  running  changes  upon  the  several  defendants,  and 
the  several  names  of  this  ground,  that  it  was  necessary  for  die 
defendants  to  guard  evenr  loophole,  which  made  their  pleas  so 
various  and  so  long.  That  Robinson  had  declared,  he  had 
drawn  the  declaration  in  this  manner  on  purpose  to  catch  the 
defendants,  and  that  he  would  scourge  them  with  a  rod  of 
iron.  That  in  another  cause  for  the  same  question,  brought 
against  the  same  defendants  (in  Robinson's  own  name),  the  art 
was  so  far  improved,  that  the  paper  book  would  amount  to 
three  thousand  sheets. 
[    ♦271     ]       *  Robinson,  in  proprid  persond,  shewed  cause  against  this 

report,  no  other  counsel  caring  to  be  employed;  and  insisted, 
he  had  a  right  to  do  what  he  had  done,  and  that  he  thought 
the  whole  declaration  necessary.     The  Court  strongly  inclined 
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to  fix  some  heavy  censure  upon  him{a),  but  desired  that,  pre- 
viously, the  question  of  right  might  be  tried:  and  it  was  re- 
commended by  the  Court  to  Serjeant  Hewitt  ex  parte  Robin- 
son,  and  Mr.  Winn,  for  the  defendants,  to  settle  an  issue  for 
that  purpose;  which  they  did  the  next  day,  in  a  quarter  of  a 
sheet  of  paper;  and  it  went  down  to  be  tried  on  the  northern 
circuit.     Vid.  Trinity  Term,  1 761 ,  post,  291 . 

(a)  As  to  the  length  of  modem  pleadings,  see  Hale's  Hist  C.  L.  by  Runnington, 

211,  212,  n.  (a),  ed.  1820. 
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.   Yates 

V. 
CARLXaLE. 


Maxwell  r.  Mayre. 

S,  C,  2  Burr.  1026,  not  S.  P.;  S.  C.  3  Burr.  1314. 

XRESPASS  by  a  Scots  pedlar  (&).     The  question  was,  whe-  Qm.  Whether 
ther,  under  the  articles  of  Union,  he  was  exempted  from  the  *  Scots  pedlar 
Hawker's  Act,  5  Anne,  c.  19;  so  as  to  trade  by  wholesale  with  ^^[Srti^y 
Scotch  linen  manufactures  in  England.  wholesale  in 

Aston,  for  the  plaintiff. — In  the  statute  3  &  4  Anne,  c.  4,  EngUmd  wiUi- 
there  is  a  clause,  sect.  14,  which  privileges  all  persons  trading  «»*'*««>««* 
by  wholesale  in  the  linen  and  woollen  manufactures  of  thjis 
kingdom.  Then  comes  the  statute  of  Union  (e),  which  unites  the 
two  kingdoms.  Now,  therefore,  Scots  manufactures  are  the  ma- 
nufactures of  this  kingdom.  England  as  a  kingdom  is  no  more. 
The  4th,  6th,  and  18th  articles  of  the  Union  communicate  the 
same  rights,  as  to  trade,  throughout  the  whole  united  kingdom. 
The  25th  article  vacates  all  laws  inconsistent  with  the  Union.  The 
place  of  the  vendor's  nativity  is  immaterial.  We  insist,  that  a 
native  of  Reading  may  sell  Scots  manufactures  by  wholesale. 
Cases  happening  under  subsequent  statutes,  which  fall  within 
the  reason  of  antecedent  ones,  are  subject  to  the  penalties  or 

Srivileges  of  those  antecedent  statutes.     Plowd.  127,  Case  of 
tatute  of  Acton  Bumel  and  Statute  de  Mef'catoribus; — of 
Statute  of  Wais  and  Statute  of  Jointures,  12  Mod.  4«5,  ♦486,  [    •272    ] 
Lord  Holt's  argument;   Buckley  and   Thomas,  Plowd.  120, 
Welch  sheriffs  subject  to  the  penalties  of  23  Hen.  6,  for  a 
false  return;  though  united  to  England  so  late  as  27  Hen.  8. 
In  that  case,  the  defendant  was  subjected  to  a  penalty;  in  this, 
the  plaintiff  claims  an  exemption  from  a  penal  law.   5  Co.  49  b, 
Vaughans  Case,  Resolution  2,   All  the  statutes  of  Jeofails 
extend  to  Wales,  because  made  parcel  of  England.     Stat. 


(b)  The  plaintiff  wag  a  native  of  Scot- 
land, carrying  linen  goods,  of  the  nianu- 
factare  of  Scotland,  from  town  to  town  in 
England,  and  expodng  them  to  sale  in  a 
room  in  each  town  by  uthoUuile  only. 
The  defendant,  a  justice  of  peace,  con- 
victed him  for  not  prodocing  a  license,  and 
issued  his  warrant  to  distrain,  on  which 
the  present  action  was  brought.  S,  C. 
3   Burr.   1314.     See  also  A.  v.  £Attle, 


1  Burr.  609.  A  licensed  auctioneer,  sell- 
ing goods  on  commission  at  different 
towns  by  retail,  or  by  auction,  must  take 
out  a  hawker's  and  pedlar's  license ;  IL 
V.  Turner,  4  B.  &  A.  510;  Death  q.  t. 
V.  King,  Id.  517,  S.  P.  And  see  Allen  v. 
Spark'nall,  1  B.  &  A.  100. 

(c)  5  Anne,  c.  8.  See  Seij.  Runmng- 
ton's  note  (e),  Hale's  Hist  C.  L.  386  (ed. 
1820);  lBLComm.95. 
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ifAxwiLL     20  Geo.  2,  c.  42(d),  (the  Glass  Act),  declared,  that  wherever 
••  England  is  mentioned  in  any  act  of  Parliament,  it  did  always 

MATRB.  gxtend  to  Wales.  See  also  statute  7  Anne,  c.  21,  Preamble. 
Saxby's  Book  of  Customs  says,  the  word  "Englai^'*  must  be 
changed  into  Britain,  in  aU  clauses  touching  the  revenue,  by 
virtue  of  the  Union.  Bum's  Justice,  Introd.  21,  pi.  23,  same 
point.  These  shew  general  usage  and  received  opinion.— 
Infra  hoc  regnum,  since  the  Union,  always  taken  to  include 
Scotland;  therefore  in  indictments  for  trading  contrary  to  die 
5  Eliz.  (e),  the  words  Infra  hoc  regnum  have  been  held  bad, 
since  the  Union  (/).  Obj.  That  bv  statute  4  Greo.  1,  c6, 
vendors  of  Englisn  bone  lace,  by  wholesale,  are  declared  not 
to  be  within  the  Hawkers'  Act;  and  thence  argued,  that 
vendors  of  Scots  bone  lace  are  not  included.  Answ.  This  is 
only  a  description  of  the  species  of  manufacture  (as  China  wart^ 
Delft  ware,  Dutch  tea-kettles,  &c.)  originally  invented  in  Eng- 
land, but  now  carried  on  elsewhere. 

Norton,  for  the  defendants. — General  rules  of  construetiOB 
are  these: — 1.  Where  many  laws  relate  to  the  same  thing,  die 
best  way  is  to  consider  them  as  one  law.  2d.  You  can't  take  a 
part  of  a  law,  and  reject  the  rest.  3d.  Exemptions  firom  a  hv 
can  only  be  co-extensive  with  the  law  itseu.  Thus,  wbeve 
provisoes  are  made  by  way  of  exception,  the  exceptions  eaa 
otily  extend  to  those,  who  would  otherwise  be  the  objects  of 
the  general  enacting  part.  Let  us  attend  to  the  history  of  Ab 
[  *273  ]law.  •ItbeffaninTW.  3.— 8&9W.  3,  c.25,gavethe«Mt 
duty  on  hawters  and  pedlars;  9  &  10  W.  3,  c.  27 {g),  is  now 
the  standing  law.  In  12  W.  3,  duty  continued  to  1706:  and 
to  1710,  by  the  3  &  4  Anne,  c.  4,  which  recites  doubts  con- 
cerning the  linen  and  woollen  manufactures  of  this  kingdom, 
and  exempts  them  from  taking  a  license.  In  5  Anne,  c.  8,  the 
Act  of  Union :  before  which  the  manufactures  of  Scotland  were 
certainly  liable  to  penalties.  Regulations  of  particular  modes 
and  branches  of  private  trade  are  local,  and  confined  to  this 
kingdom  of  England.  The  Hawkers'  Act  not  once  noticed  in 
the  Act  of  Union:  but  in  art.  18,  this  difference  is  expressly 
taken  between  a  general  and  private  right :  and  particular  pro- 
visions are  made  for  the  importation  of  cattle,  and  the  manu- 
facture of  coarse  cloth.  5  Anne,  c,  19  (subsequent  to  the 
Union)  continues  the  duties  on  hawkers  for  ninety-six  yean 
from  1710. — 1  Geo.  1,  c.  12,  makes  the  duty  perpetual.  Nei- 
ther of  them  extend  it  to  Scotland.  Would  the  Scots  have 
the  benefit  of  the  exemption,  and  not  bear  the  burden?  Here 
the  three  propositions  before  laid  down  will  apply.  The  con- 
struction contended  for  would  demolish  half  of  the  revenue. 
The  4  Geo.  1,  c.  6,  concerning  English  bone  lace,  is  a  legisla- 
tive exposition  of  the  Act  of  Union,  so  far  as  relates  to  this 


!: 


[d)  Sect  3.  147,  172.    See  20  Vin.  Abr.  335,  TVoA, 

[e)  C.  4.     See  R.  ▼.  Pembertorit  ante,  (K),  pi.  18. 
230.  Ig)  Repealed  by  50  G.  3,  c  41,  wbiA 

(/)    R,  V.  Briton,   2  Barnard.  K.  B.  contains  the  reg^Iationa  now  in  force. 
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point,  and  shews,  that  a  distinction  may  still  be  made  between  Maxwkll 

£nglish  and  Scots  manufactures.  •• 

This  being  a  very  general  question,  Curia  advisare  vuU.  ^^*^* 

See  P.  2  Geo.  8,  post,  364. 


The  Kino  v,  Wheatley. 

S,  C,  2  Burr.  1125. 

JJEFENDANT  was  indicted,  for  that  he,  being  a  common  DeiiTering  leM 
brewer,  and  intending  to  deceive  and  defraud  one  Richard  beer  than  con- 
Webb,  deUvered  to  him  sixteen  gallons,  and  no  more,  of  amber  dJIfSwmidt*** 
beer,  for  and  as  eighteen  gallons,  which  wanted  two  gallons  of  not  indictable. 
the  due  measure  contracted  to  be  delivered;  and  received  15«. 
for  the  same ;  to  the  evil  example,  &c.  and  against  the  peace^ 
&c.    After  conviction  before  Lord  Mansfield,  C.  J.,  at  Guild- 
hall; 

^Morton  moved  in  arrest  of  judgment,  that  this  was  not  an  [  4^4  1 
indictable  offence,  being  merely  a  breach  of  civil  contract,  and 
not  a  selling  by  false  measure:  and  cited  K.  sad.  Gombroon, 
H.  ^4  Geo.  S(A);  a  case  in  point:  the  indictment  there  waa 
quashed.  K.  and  Driffield,  H.  27  Geo.  2(f);  indictment  for 
miudulently  selling  a  quantity  of  coals,  as  two  bushels  accord- 
ing to  the  standard  in  the  Exchequer. — Quashed.  K.  and 
Harman  HecUh;  indictment  for  selhng  seventeen  gallons  and 
an  half  of  Geneva,  as  and  for  nineteen  gallons. — Quashed,  be-* 
ing  only  a  breach  of  civil  contract.  Perhaps  it  will  be  said, 
none  of  these  indictments  were  supported  or  argued ;  but  that 
[is]  no  legal  objection,  [for]  the  Court  won't  quash,  unless  upon 
the  fiuse  of  them  [they  are]  quashable.  The  conclusion  rather 
is,  that  they  were  looked  upon  as  not  defensible.  The  Court 
is  the  more  strict  upon  indictments,  because  this  mode  of  pro-« 
secution  (when  adopted  instead  of  a  civil  action)  admits  the 

farty  complaining  himself  to  be  a  witness.     In  all  Tremaine's 
Precedents,  title  Cheat,  not  one  indictment  for  this  offence,  un- 
less where  coupled  with  a  conspiracy  or  false  token. 

Yates  on  the  same  side. — Wrons,  alone,  will  hot  warrant  an 
indictment;  it  must  be  accompanied  with  a  deceit,  and  such  a 
one,  as  shews  a  general  plan  of  imposing  upon  the  public.  Here 
is  no  charge  for  using  raise  measures,  but  only  for  not  deliver- 
ing the  quantity  agreed  on.  The  defendant  has  delivered 
fewer  gauons;  non  constat,  that  he  used  a  false  gallon  measure. 
In  the  most  common  way  of  cheating  now  practised,  that  of 
jockeyship,  an  action  always  lies,  not  an  indictment. 

Norton,  in  support  of  the  indictment,  argued,  that  after  a 
▼erdict  the  Court  will  do  what  it  can,  to  support  an  indict- 
ment. All  offences  of  a  public  nature  are  indictable*  This 
is  done  in  a  coui^  of  traae.  The  defendant  [is]  stated  to  be 
a  common  brewer:  no  rule,  that  because  an  action  may  be 

(/>)  Oc  Combmm,  1  Wils.  301.  (•)  Say.  146. 
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Thb  Kino     brought,  therefore  an  indictment  cannot.     None  of  the  cases 
^    ''^    ^     cited  were  after  verdict.     After  verdict,  I  may  suppose  any 

^  y  '/  fact  consistent  with  the  indictment.  I  will  therefore  suppose 
the  fraud  to  have  been  committed  by  using  a  false  and  de- 

[  *275  ]  ceitfiil  cask,  which,  in  truth,  was  the  real  case.  ♦The  words, 
as  and  for  eighteen  gallons,  are  large  enough  to  found  acham 
of  false  measure.  In  all  the  cases  cited  for  the  defendaitt,  toe 
point  was  never  mooted  in  one  of  them.  (Note,  WUmot,  J., 
said,  that  the  King  and  Gombroon  was  litigated,  according  to 
his  note  of  it,  and  many  cases  cited.) 

Lord  Mansfield,  C.  J. — I  wish  this  indictment  could  be 
supported,  because  the  offence  is  a  common  practice;  and  in 
this  case,  I  remember  it  appeared  to  have  been  done  knowiodf. 
In  all  criminal  proceedings,  I  think  the  settled  forms  of  lair 
should  be  strictly  adhered  to;  in  this  case,  the  law  is  abeadj 
settled,  and  I  thmk  upon  very  wise  foundations.  If  any  dis- 
tinction is  made  between  quashing,  and  arresting  judj^neot, 

Sctm^fmuch*  *^^*  ^^  quashing  is  the  strongest  way;  because  the  indictment 

atrongerUumar-  must  be  very  grossly  bad,  to  nave  the  Court  quash  it  at  onoe. 

retting  judg-      No  latitude  of  construction,  no  intendment  of  law,  can  go  to  ai^ 

thing,  but  what  is  contained  in  the  indictment.  The  whok 
must  be  supposed  true,  as  it  stands;  for  a  motion  in  arrest  of 
judgment  is  in  the  nature  of  a  demurrer. 

I  think  this  case  not  indictable;  it  only  amounting  to  unfair 
dealing  with,  and  an  imposition  on,  a  private  man;  whose  own 
carelessness  it  was  not  to  measure  tne  cask.  All  indictable 
cheats  are  where  the  public  in  general  may  be  injured;  as  by 
using  false  weights,  measures,  or  tokens; — or  where  there  is « 
conspiracy.  None  of  these  are  laid  in  this  indictment.  Many 
stronger  cases  than  this  (that  of  jockey  ship  (X:)  in  particular)  are 
not  indictable.  M.  G  Geo.  1,  K.  and  Wilder;  the  defendant,  a 
common  brewer,  was  indicted  for  selling  ale  in  casks  marked  as 
containing  so  many  gallons,  when  in  fact  they  contained  only 
so  many.     The  Court  unanimously  quashed  the  indictment 

Dennison,  J. — Of  the  same  opinion.  What  is  it  to  the  pub- 
lic whether  Richard  Webb  has,  or  has  not,  his  eighteen  gal- 
lons of  amber  ?  The  Court  will  lean  against  such  indictments, 
because  (as  rightly  observed)  they  alter  the  course  of  the  law, 
by  making  the  prosecutor  a  witness.  In  Qu.  and  Macartney. 
indictment  quashed,  because  no  false  tokens  (/).      In  Qw. 


ment. 


{k)  "  The  selling  an  unsound  horse  as 
and  for  a  sound  one  is  not  indictable :  the 
buyer  should  be  more  upon  his  guard ;" 
Per  Lord  Man^eldy  S,  C.  2  Burr.  1128. 
An  indictment  will  not  lie  for  a  deceitful 
warranty  and  representation  of  the  sound- 
ness of  a  horse,  without  evidence  o{ concert 
between  the  parties  to  effectuate  a  fraud ; 
R,  V.  Pywcll,  1  Stark.  R.  402. 

(/)  Reg.  V.  Macarty  8f  Fordenhoitrgh,  2 
Ld.  Raym.  1179,  6  Mod.  301,  Ca.  temp. 
Holt,  300.  They  were  indicted  for  bar- 
tering Portugal  wine  for  hats,   affirming 


that  it  was  good  wine,  whereas,  in  fert?  it 
was  not  drinkable  or  wholesome :  tnt  ^ 
appears  from  Ld.  Rayra.  1184,  thatjodg- 
ment  was  given  for  the  Crown.  Lwd  £•'• 
lenborough,  speaking  of  th&t  case,  sai^; 
*'  Was  not  that  a  case  of  conspiracy?  At 
any  rate  the  cheat  was  effected  by  meifis 
of  bartering  pretended  port  wine,  whid> 
the  indictment  alleged  was  not  whc^esfloe 
or  fit  to  drink :  and  the  vending  of  soriiaa 
article  for  drinking  is  clearly  mdictabk:' 
in  R,  V.  Southenm,  6  East,  133  :  and  >ee 
the  observatiotu  in  2  East,  P.  C.  824. 
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^JoneSy  Lord  Raym.  1013 (m),  quashed  for  the  same  reason: 
Holt  said,  shall  we  mdict  one  man  for  making  another  a  fool? 

Foster,  J. — Same  opinion.  K.  and  Wilder  is  a  very  strong 
case: — too  strong  a  case.  For  there  were  false  tokens,  which 
do  not  appear  in  the  present  (n). 

Wtlmot,  J. — Imposition,  against  which  common  prudence 
may  guard  a  man,  is  not  indictable;  but  where  it  is  accompar 
nied  by  so  cunning  and  artful  a  contrivance  that  a  wise  man 
may  be  easily  deceived,  it  is  otherwise.  K.  and  Pinknet/,  P. 
6  Geo.  2{o);  indictment  for  seUing  a  sack  of  com,  which  he 
falsely  affirmed  to  contain  a  Winchester  bushel,  quashed.  The 
Court  said,  if  a  shopkeeper  warrants  a  piece  of  cloth  to  contain 
six  yards,  and  it  does  not,  it  is  not  indictable ;  because  the  buyer 
should  see  it  measured.     Of  the  same  opinion. 

Judgment  arrested />er/o/.  Cur*{p). 
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(«)  Salk.  379,  S.  C.  Jones  came  to  A. 
and  receired  £20,  fidsely  pretending  that 
B.  had  sent  him.  See  R,  y.  Murray,  S 
Stra.  1 127 ;  Bryan* t  Ca.,  2  Stra.  866. 

(fi)  '*  Possibly  the  Court,  in  deciding 
the  case,  thought  that  those  marks,  not 
having  even  the  semblance  of  any  public 
authority,  but  being  merely  the  private 
marks  of  the  dealer,  did  in  effect  resolve 
themselves  into  no  more  than  the  dealer's 
own  afl&rmation,  that  the  vessels  contained 
the  quantity  for  which  they  were  marked;*' 
2  East,  P.  C.  820. 

(o)  2  East,  P.  C.  820;  where  the  Court 
also  said,  "  if  a  person  selling  com  should 
measure  it  in  a  bushel  short  of  the  statute 
measure,  or  should  measure  it  in  a  fidr 
bushel,  but  put  something  into  the  bushel 
to  help  to  fill  it  up,  he  might  be  indicted 
lor  the  cheat." 

(p)  This  Case  of  iZ.  v.  Wheatky,  is  con- 
sidered a  leading  one  on  the  subject  of 
cheats  and  frauds  at  common  law :  "for  it 
seems  to  have  clearly  established  the  true 
boundary  between  those  frauds  that  are, 
and  those  that  axe  not  indictable  at  com« 
mon  law :"  Ftr  Lord  Kenyan,  6  T.  R. 
569.  *<  The  true  definition  of  cheats  and 
frauds  punishable  at  common  law  is :  The 
fraudulent  obtaining  the  property  of  an- 
other, by  any  deceitful  and  illegal  practice 
or  token  (short  of  felony)  which  f^ectt,  or 
may  c^tct  the  public;"  2  East,  P.  C.  818 ; 
adopted  in  2  Russell's  Cr.  and  Misd.  1374. 
Thus  an  indictment  lies  for  cheats  against 
public  justice :  See  Omealy  v.  Newell,  8 
Cast,  364,  and  cases  there  referred  to; 
Faweetfe  Ca.  2  East,  P.  C.  862 :  so  for 
suppljring  prisoners  of  war  with  unwhole- 
aooie  food;  Treeve^  Ca.,  2  East,  P.  C. 
821:  so  for  supplying  Chelsea  Asylum 
with  unwholesome  bread ;  A.  v.  Dixon,  4 
Camp.  12,  3  M.  &  S.  11.  Soagamst  per- 
aons  in  official  situations  for  rendering  false 
accounts,  relating  to  the  public  revenue;  R, 
V.  Bembridge,  dted  in  6  East,  136,  22 
Howell's  St  Tr.  1:  so  agunst  overseers  and 


other  parish  officers  for  frauds  practised  by 
them  upon  the  public,  under  colour  of  their 
office ;  A.  v.  Cumminge,  5  Mod.  179 ;  lU 
V.  Martin,  2  Camp.  268 ;  R,  v.  Minister  of 
St,  Botolph*9,  post,  443 ;  R,  v.  Tarrant,  4 
Burr.  2106.  So  dieats  by  means  of  fidse 
weights  or  measures  are  indictable,  as 
clearly  affiecdng  the  pubHe ;  as  selling  doth 
with  the  AInager's,  or  other  public  seal  or 
mark  counterfeited  thereon ;  EdwartW  Oa., 
Trem.  P.  C.  103 ;  WorreWe  Ca.,  Id.  106 ; 
Pinkney'e  Ca.,  eupra.  This  definition  was 
recognized  in  the  following  case,  where  a 
pawnbroker  was  indicted  for  selling  a  gold 
chain  under  the  sterling  alloy,  as  and  for 
gold  of  the  true  standard  weight,  and 
die  offimce  was  held  not  to  be  indictable. 
Lord  MantfielduXA,  <<It  is  certainly  an 
imposition ;  but  I  incline  to  think  it  is  one 
of  those  frauds  only,  which  a  man's  own 
common  prudence  ought  to  be  suffident  to 
guard  him  against,  and  which,  therefore,  ia 
not  indictable;  but  the  party  injured  is 
left  to  his  dvil  remedy."  Aston,  J.,  refer- 
ring to  R,  V.  Wheatky :  **  I  rather  think 
this  is  a  private  cheat :  it  is  not  selling  by 
false  measure,  it  is  only  selling  under  the 
standard;"  R.  v.  Bower,  1  Cowp.  823. 
On  this  case,  Mr.  East  observes,  *'  if  the 
stamps  or  marks  required  by  the  statute  on 
plate  of  a  certain  alloy  had  been  falsely 
used,  it  should  seem  that  an  indictment 
might  have  been  sustained;"  2  East,  P.  C. 
820  (b).  **  To  make  an  ofi^nce  indict* 
able  at  common  law,  it  must  be  public 
in  its  nature.  And  the  distinction  which 
has  been  taken  in  the  case  of  using  fidse 
weights  and  measures,  shews  it  more 
clearly  than  any  other.  If  a  person  sell  by 
fidse  weights,  though  only  to  one  person, 
it  is  an  indictable  offence:  but  if,  without 
fidse  weights,  he  sell  to  many  persons  a 
less  quantity  than  he  pretends  to  do,  it  is 
not  indictable :"  Per  Btdler,  J.,  in  Ymu^e 
Ca.,  3  T.  R.  104.  Those  cases  of  cheats 
and  firauds  in  private  transactions,  which 
have  been  held  indictable,  will  prove  on 
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ezamiiuition  to  have  amounted  to  conspi- 
racy or  forgery,  which  are  suhstantive  of- 
fences iu  themselves ; — see  2  East,  P.  C. 
817.   It  is  also  necessary  that  the  cheat  or 
fraud  should  have  been  effected  by  a  false 
token,  and  not  by  a  bare  lie  or  affirmation ; 
see  R,  V.  Lewis,  Say.  205 ;  Reg,  v.  Jones, 
supra  ;  Reg.  v.  Hannon,  6  Mod.  311;  Ae- 
A«S^s  Ca.,  Salk.  151 ;  R.  v.  Bryan,  2  Stra. 
866 :  nor  by  a  token  of  no  more  credit 
than  an  assertion,  as  by  a  check  upon  a 
bank,  on  which  the  defendant  knew  he  had 
BO  authority  to  draw;  Lara's  Ca.,  6  T.  R. 
565,  2  Leach,  C.  G.  647;  see  Wilder'sQtu, 
supra,  and  R,  ▼.  Qihbs,  1  East,  173,  and 
the  notes.   But  a  similar  offence,  by  means 
of  a  check,  was  held  indictable  under  30  O. 
2,  c.  24 ;  R,  ▼.  Jackson,  3  Camp.  370.     So 
a  miller  is  not  indictable  for  detaining  a 
certain  quantity  of  wheat,  sent  to  be  ground, 
it  being  a  matter  of  a  private  nature ;  Chan  • 


nelTs  Ca.,  2  Stra.  793.   8a  where  a  odiler 
received  good  barley  to  gzindy  mud  retm- 
ed  bad  and  musty  meal,  it  was  held  ool 
to  be  an  indictable  oflfenoe. — Locd  JSHbh 
borough',  "If the  caae  had  boenthartdii 
miller  was  owner  of  a  soke-millt  to  wkidk 
the  inhabitants  of  the  vidnage  were  bond 
to  resort  in  order  to  get  their  com  grand, 
and  the  miller,  abu^ng  the  confideaflssf 
this  his  situation,  had  made  it  a  oobor  fir 
practising  a  fraud,  this  might  have  pi^ 
sented  a  difibrent  aspect;  but,  aa  it  nowii^ 
it  does  not  seem  to  be  more  than  the  cms 
of  a  common  tradesman,  who  b  gnilty  sf  a 
fraud  in  a  matter  of  trade  or  dpaKng,  sack 
as  is  adverted  to  in  72.  ▼.  IPAeofley,  and  the 
other  cases,  as  not  being  iodicfca^;  Jt  i; 
Haynes,  4  M.  &  S.  214.    See  1  HawLP. 
C.  c.  71,  s.  2,  East,  P.  0.  821 ;  2  Rafl.CL 
&  M.  1361,  and  R.  v.  Rispal^  post,  ZU, 
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Hamilton  r.  Mendez* 

S.  C.  2  Burr.  1198. 

Insured,  who  A.CTION  On  a  policy  of  insurance.  Special  C€tse.  Ship  Selbj, 
oSrtewveTfor  ^^^^^^^  ^^0  ton,  Valued  at  12001.  was  insured  from  Virginia  to 
the  actual  loss  at  London  on  the  common  peril,  at  fifteen  guineas  joer  cent.  De- 
the  time  of  his  fendant  underwrote  1 00/.  Plaintiff*  had  an  interest  in  the  ship, 
abandomnent,  Qn  12th  March,  17G0,  she  sailed  from  Virginia.  On  6th  Maj, 
[     •  277     ]  was  taken  by  the  Aurora  *  privateer,  who  took  out  seven  hands 

out  of  nine  that  were  on  board,  and  put  a  prize-master  on  board 
to  carry  her  to  France.  On  2Sd  May,  she  was  retaken  off 
Bayonne  by  the  Southampton  man  of  war,  and  brought  into 
Plymouth.  On  23d  June,  ])laintift',  who  lived  at  Hull,  gave  or- 
ders to  abamlon  his  interest.  His  agent,  on  26th  June,  ac- 
quainted the  defendant  with  these  orders.  Defendant  refused 
to  pay  for  a  total  loss,  but  offered  to  pay  average,  salvage  and 
all  losses  and  expences.  On  19th  August,  she  was  brought 
into  the  port  of  London  by  order  of  the  owners  oftlie  cargo  and 
the  recaptors.  It  was  also  stated,  that  the  ship  sustained  no 
^  damage  in  the  hands  of  the  enemy. — Qu.  Whether,  on  the^od 
or  26th  June,  the  plaintiff*  had  a  right  to  abandon  the  ship  and 
recover  for  a  total  loss  or  only  for  an  average  loss.  Damages 
in  the  fonner  case,  98/.;  in  the  latter,  only  10/. 

This  case  was  argued  in  this  Term,  by  Morton  for  the  plain- 
tiff*, and  Aston  for  the  defendant ;  and  again  in  Trinity  Term 
following,  by  Norton  for  the  plaintiff*,  and  Gould  for  the  de- 
fendant. 

Morton  argued,  that  notwithstanding  stat.    19  Geo.  2(a), 


(a)  C.  37,  s.  1.  Tliis  act  does  not  ex- 
tend to  insurances  of  foreign  property  and 
on  foreign  ships ;   Thellusson  v.  Fletcher,  1 


Doug.  315;  Per  Lord  Kenyon,  in  CroMJuri 
V.  Hunter,  8  T.  R.  23. 
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an 


there  was  no  occasion  to  have  the  property  of  the  insured  va-     Hamiltow 
lued  afterwards,  in  case  of  a  loss.     If  he  proves  any  interest,      m^^dm 
however  minute,  he  may  recover  the  sum  insured.  Tnat  in  this  ^     '  0 

case  he  has  his  election,  to  abandon  or  not.  If  he  does  aban- 
don, it  is  similar  to  an  insurance,  interest  or  no  interest:  If  he 
does  not,  he  must  receive  according  to  a  valued  interest,  upon 
this  which  is  a  valued  policy.  In  either  case,  no  injustice  is 
done  to  the  underwriter,  wno  has  his  premium;  and  under- 
writers had  rather  insure  interest  or  no  interest,  because  the 
premium  is  higher  (6). — This  is  a  total  loss.  Taking  by  the 
enemy  and  shipwreck  aquiparantur;  Roccus.  *87. — Subse- 
quent events,  whereby  the  insured  may  be  no  loser,  shall  not 
prevent  him  from  recovering.  An  insurance  interest  or  no  in- 
terest, that  a  ship  arrives  at  such  a  port  on  such  a  day:  If  the 
ship  never  sails,  plaintiff  no  loser ;  yet  held  he  shall  recover. 
Roccus.  227,  not.  66.-^ According  to  Grot.  1.  3,  c.  6,  pag.  814, 
twenty-four  hours'  capture  alters  the  property.  This  is  ques- 
tioned by  Bynkershock,  1.  1,  c.  4,  who  states  it  to  be,  ♦when  [  ♦STS  ] 
all  hope  of  recapture  is  gone.     In  either  case,  the  present 

Elaintiffhad  lost  his  property  in  the  present  instance,  and  then 
ecame  entitled  to  recover  against  the  insurer. 
Astcfiy  for  defendant,  argued  that  total  loss  was  a  technicid 
expression,  to  signify  an  utter  impossibility  of  pursuing  the  end 
proposed.  It  is  not  peril  of  loss,  but  a  clear  and  absolute  loss, 
that  constitutes  this  total  loss: — when  all  probable  hope  of  re- 
covery is  gone ;  that  is,  when  the  shin  is  in  the  enemy  s  ports, 
in  into y  in  loco  securo;  Consolato  del  Mare;  Rocc.  Notabu.  50; 
Ordinances  of  France,  A.  Z).  1681,  sect.  Insurance,  art.  46. 

of  Bilboa,  1 788,  art.  S9, of  Middleburgh,  art.  26, 

of  Rotterdam,  art.  62,  64. — Insurances,  interest  or  no  interest, 
are  not  to  the  purpose.  There  the  whole  wager  is  upon  a  total 
loss  ever  happening.  It  is  like  a  wager,  that  a  man  is  robbed 
between  London  and  York.  The  man  is  robbed ;  the  robber 
taken ;  the  money  recovered ;  yet  the  wager  lost.  Stra.  1360(c). 
If  ships  were  to  be  rated  according  to  the  value  inserted  in  the 
policy,  the  insurers  must  always  lose.  If  rated  too  high,  the 
insured  would  always  abandon. — Valued  policy  has  no  other  or 
difierent  effect  from  an  open  one,  except  in  the  case  of  a  total 


(i)  "  A  VHhied  poCcy  k  not  to  be  eon- 
Mdered  as  a  wager  policy,  or  like  '  interest 
or  no  interest:'  if  it  was,  it  would  be 
▼old  by  the  act  of  19  6.  2.  It  k  settled 
diat  upon  valued  policies,  the  merchant 
need  .only  prove  iome  interest,  to  take  it 
out  of  the  act,  because  the  adverse  party 
has  admitted  the  value ;  and  if  more  was 
required,  the  agreed  valuation  would  ^g- 
nify  nothing.  But  if  it  should  come  out 
in  proof,  that  a  man  had  insured  iS2000, 
and  had  interest  on  board  to  the  value  of 
a  cable  only,  there  never  has  been,  and  I 
believe  there  never  will  be  a  determination, 
that  by  such  an  evasion  the  act  of  Pariia- 
ment  may  be  defeated  ;**  Per  Lord  Mant" 
JUld,  in  Lewis  v.  Rucker,  2  Burr.  1171. 


"On  Oie  construction  of  the  act,  it  has 
uniformly  been  held,  that  a  valued  policy 
is  not  void.  It  is  incumbent  on  the  plain- 
tiff to  prove  some  interest,  but  it  Is  not  ne- 
cessary to  go  into  the  whole  value:*'  Per 
Lord  Man^ld,  in  Grani  v.  Parkmten, 
Park's  Ins.  402  (ed.  1817);  Marsh.  Ink 
97  (ed.  1808),  S,  C.  And  Mr.  Just  Park 
hiys  it  down,  that  to  recover  on  fSbh  Und 
of  policy,  the  insured  need  only  prove 
that  he  has  an  interest,  without  shewing 
the  value ;  but  that  if  it  appear,  that  the 
intereet  proved  is  merely  a  cover  to  a  wa- 
ger, in  order  to  evade  the  statute,  there  ia 
no  doubt  such  a  policy  would  be  void.  Id. 
40L 
(c)  Dean  v.  Dicker,  dted  ante,  198. 


278  EASTER  TERM,  1  GEO,  III.  K.  B. 

Hamilton     loss;  then,  indeed,  the  loss  must  be  taken  at  the  valuation  in- 
j.  *•  serted  in  the  policy:  but,  upon  an  average  loss,  a  subsequeat 

*  valuation  must  be  made(rf).   {N,  B.  The  verdict  finds  only  lOt 

for  the  average  loss,  which  is  one-tenth  of  the  sum  insured; 
whereas  the  salvage  on  re-capture  amounts  to  one-eighth  of  the 
real  value.  So  that  it  appears,  that  the  jurors  found,  she  wis 
overvalued  at  1200/.  which  the  plaintiff's  counsel  urged,  that 
they,  the  jurors,  had  no  right  to  enquire  into.) 

In  Trinity  Term,  Norton,  for  the  plaintiff,  argued,  Aat 
abandonment  and  total  loss  are  not  incompatible.  Total 
loss  is,  where  nothing  [is]  left  worth  saving.  Abandonment 
is  naturally  consequential  on  such  a  loss.  Right  of  action, 
once  fairly  vested;  can't  be  taken  from  the  plaintiff*,  without 

[    ♦279    ]  ♦proof  of  fraud.     It  is  like  a  breach  of  condition,  which  ^fes 

action  to  covenantee ;  and  which  cannot  afterwards  be  devoted. 
This  right  of  action  accrued  6th  May.  In  case  the  plaintiff  can 
only  recover  for  an  average  loss,  and  that  average  loss  is  to  be 
adjusted  by  a  pubhc  sale  at  a  great  distance  from  the  owner, 
this  is  drawing  such  a  line  of  property,  as  the  owner  nefcr 
meant  to  submit  to. 

Average  loM  on         Gould,  for  the  defendant,   cited  Lewis   and   Mucker,  P 

M^uedbyUie  ^  ^®^'  ^W*  ^^^^'^  ^^  ^^  determined  that,  in  adjusting  m 
red  value  of  the  average  loss  on  a  valued  policy,  the  real  loss  sustained  on  the 
good!  on  board,   goods  actually  on  board  shall  be  the  measure  of  the  damages; 

and  not  the  valuation  in  the  policy,  on  which  the  underwriter 
received  his  premium. 

Lord  Mansfield,  C.  J. — Plaintiff  has  averred  in  the  de- 
claration, as  the  basis  of  his  demand,  that  the  ship  became 
wholly  lost  to  him.  And  the  question  will  be,  whether  the 
plaintiff,  who  at  the  time  of  his  abandoning  had  sustained  only 
a  partial  loss,  has  now,  by  abandoning,  a  right  to  recover  for  a 
total  loss. 

Four  points  have  been  insisted  on  by  the  plaintiff's  Counsel 
1st.  That  by  the  capture,  the  property  was  changed  from  the 
owners  to  the  captors.  This,  as  between  insurer  and  insured, 
signifies  nothing;  especially  as,  by  the  marine  law,  no  propert) 
is  changed  till  condemnation;  and  by  our  act  of  Parliament  (/ . 
the  jus  post liminii  is  perpetual.  2dly.  That  while  the  shipwai 
in  the  hands  of  the  enemy,  it  was  a  total  loss.  This  is  not  con- 
troverted. Sdly,  That  recapture  makes  no  difference.  Here 
lies  the  difficulty.  This  case  stands  on  its  own  circumstances. 
It  is  not  a  general  rule,  that  upon  a  recapture  you  can't  abaii- 
Owner  may        don.     If  the  voyage  becomes  not  worth  making,  you  certainlv 

vo^'f '^"Jn^t  ^^y*  ^^^^  "^^^^  **^^  ^^^^  ^^  ^^'^^  ^"^  Withers,  32  Geo.  ^{g, 
worth  pursuing.  There  was  great  damage ;  the  ship  under  a  disability  to  pursue 

her  voyage,  and  the  salvage  amounted  to  half  the  value.    Thi^ 
[     *  280     ]  is  a  *  very  different  case.    Here  the  ship  was  in  effect  pledged 

to  the  recaptors  for  one-eighth  of  its  value,  and,  when  that  was 
paid,  was  in  as  good  plight  as  before.     The  voyage  was  actu- 

(d)  Park's  Ins.  164,  ace,  (/)  29  G.  2,  c.  34,   s.  34. 

(«)  2  Burr.  1167.  {g)  2  Burr.  683. 
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ally  performed.  4thly.  That  during  the  capture,  a  right  vested  Hamilton 
in  the  plamtiff  to  recover  of  the  insurers,  which  could  not  after-  mbwdwb. 
wards  be  taken  from  him.  But  the  plaintiff's  action  is  for  in- 
demnity; and  it  is  repugnant  to  reason,  that  plaintiff,  on  an  ac- 
tion for  indemnity,  should  recover  for  the  whole,  when  a  part 
only  is  lost,  or  perhaps  even  nothing  at  all.  If  a  tenant  com- 
mits or  suffers  waste,  and  repairs  before  action  brought,  the 
landlord  cannot  recover ;  Co.  Litt.  (A).  A  surety  can't  be  sued 
for  more  than  the  party  suffers.  This  is  the  first  attempt  ever 
made  to  make  the  insurer  pay  for  a  total  loss  upon  an  interest- 
policy  after  the  goods  [are]  actually  recovered.  If  the  thing  be 
recovered,  no  artificial  reasoning  shall  vest  a  temporary  pro- 
perty in  the  captors,  merely  to  prejudice  the  insurers. 

The  consequences  of  the  present  case  are  decisive.  No  man 
under  these  circumstances  would  choose  to  abandon,  but  for 
one  of  these  two  reasons: — 1.  Having  overvalued  his  interest; 
this  ought  not  to  be  encouraged;  it  is  productive  of  fraud, 
contrary  to  the  spirit  of  the  marine  law,  and  the  stat.  19  Geo.  2 ; 
no  man  shoidd  avail  himself  of  it:  2.  That  the  market  is  fallen 
since  he  insured.  But  as  the  insurer  can  have  no  advantage 
by  the  rise  of  the  market,  he  ought  not  to  lose  by  the  acci- 
dental fall  of  it.  Were  there  occasion  to  resort  to  it,  this  ar- 
gument alone  woidd  be  decism.  But  upon  principles  it  is 
plain  enouffh.  The  property  of  merchants  should  not  depend 
upon  subtue  niceties  and  speculative  refinements  drawn  firom 
the  Roman  jus  postliminii,  but  upon  plain  reason.  We  desire 
it  may  be  understood,  that  the  only  point  now  determined  is^ 
that  on  a  valued  policy  a  plaintiff  cannot  recover  more  than  the 
actual  loss  which  has  happened,  at  the  time  when  he  chooses 
to  abandon.     We  give  no  other  opinion. 

Judgment  for  the  plaintiff,  with  damages  for  the  average 
loss  omy(f). 

(h)  53  a.  Neilson,  10  East,  329;   Partotu  v.  Scoit, 

(»)   This  may  be  considered  as  a  lead-  2  Taunt.  363 ;  Falkner  v.  Ritchie,  2  M.  &; 

Ing  case  on  the  subjecti  and  has  been  re-  S.  290.    See  also  M'Matters  ▼.  Shoolbred, 

cognized  and  acted  upon  in  several  sub-  1  Bsp.  237.     The  cases  on  this  subject 

sequent  cases,   particularly  in  Milles  ▼•  are  collected  in  Park's  Ins.,  tit  Abandon' 

Fletcher,    1    Doug.  231  a;     Caxalet  ▼.  imji^,  228  (ed.  1817). 
Si.  Barbe,   1  T.   R.  187 ;    Bambridge  v. 


[ZoucH,  Lessee  of ]  Woolston  v.  Woolston.  [     gSl      ] 

S,  C.  2  Burr.  1136. 

Christopher  Woolston,  in  1707,  devises  lands  to  trus-  Power  to  make 
tees,  and  declares  the  trust  in  strict  settlement  to  his  sons,  *  life  e»^t«  *« 
James  and  John,  successively;  with  power  for  the  persons  in  J^^^^^SiSlt 
possession,  from  time  to  time,  hy  deed  or  deeds,  to  limit  and  different  tlmts. 
appoint  to  and  for  any  wife  or  wives,  an  estate  for  life  of  all  or 
any  part  of  said  lands,  which  altogether  were  of  the  annual 
value  of  190/.     In  1712,  James  married,  and  hy  settlement  ap- 
pointed 98/.  per  annum  to  trustees  and  their  liibirs,  in  trust  mr 
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Elizabeth  Bogan,  his  then  wife,  the  now  defendant,  for  am)  Ib 
□ame  and  in  lieu  of  her  jointure :  with  proviso,  that  if  Eliu- 
'1,  l>eth  should  not  within  three  months  afler  widowhood  release 
her  dower,  the  settlement  should  he  void,  and  a  covenant,  tha 
the  children  and  all  persons  entitled  should  quietly  enjoy  u:- 
cording  to  the  limitations  of  the  devise.  In  1 738,  James  \Vool- 
ston,  by  another  deed,  released  this  condition  of  giving  up  kcr 
dower.  In  1751,  James  Woolslon,  by  another  deed,  recitinj 
the  former,  and  that  he  had  since  received  600/.  addition^ 
fortune,  therefore,  for  increase  of  her  jointure,  he  appoints  in 
the  same  form  all  the  rest  of  the  land,  in  trust  for  her  during 
life  from  and  after  his  decease.  James  died  sans  issue  mak, 
and  the  remainder  came  to  John,  the  son  of  John,  who  brought 
tiiis  action  (^}.  The  question  was,  whether  this  additionil 
jointure  in  1751,  was  a  good  execution  of  the  power;  it  bebj; 
contended  on  the  part  of  the  plaintiif,  that  the  power  was  com- 
pletely executed  in  1713. 

Lord  Mansfield,  C.  J.^ — This  is  so  clear  a  case,  it  is  apit| 
the  old  lady,  the  defendant,  should  be  disturbed  or  agititcd 
any  more. 

There  are  two  points. — 1.  What  is  the  natural  constructkiB 
ofthia  power?  2.  Whether  the  deed  of  171^  has  barred  and 
precluded  all  subsequent  executioiis  of  the  same  power? 

1st.  On  its  creation  there  was  nothing  to  bouud  it  but  die 
will  and  discretion  of  the  husbaiul.  Being  a  trust  estatr, 
]  *  there  was  no  occasion  to  express,  that  any  settlement  br 
virtue  of  this  power  should  be  in  b.ir  of  the  woman's  dower. 
The  devise  is  drawn,  as  if  intended  that  the  pimer  should  be 
executed  at  diderent  times.  "  By  deed  or  deeds,  from  tmie  to 
"  time," — it  is  said,  this  was  meant  to  take  in  the  case  of  siib- 
■equent  marriages;  the  words  "wife  or  wives"  would  alone  be 
Bunicient  to  answer  that.  For  common  sense  would  shew,  that 
one  wife  must  be  dead,  before  there  could  be  any  new  appoint- 
ment to  another.  The  former  words  are  therefore  nugatoiy, 
unless  thus  interpreted.  Case  oi Harvey  and  Harveyif),  in 
Chancery,  was,  where  a  power  was  given  to  appoint  not  ex- 
ceeding 600^.  per  annum  for  a  jointure:  one  specific,  entire 
thing.  The  question  was,  if  this  power  could  be  executed 
parUy  at  one  time,  partly  at  another.  Lord  ChanceDcnr 
thought  it  clear,  that  it  might  be.  On  a  rehearing,  Mr.  WU- 
braham  gave  up  the  point.  The  present  case,  not  being_/iwB 
jointure,  is  so  much  stronger,  that  if  Harvey  and  Harvey  had 
oeen  otherwise  determined,  I  think  this  appointment  woiDd  be 
good. 

Sdly,  It  is  doubted,  whether  the  settlement  of  171S,  has  not 
barred  or  exhausted  all  James's  power :  and  it  is  objected,  that 
this  is  in  lieu  of  jointure,  and  must  therefore  be  looked  on  as  one 
mtire  thing;  and  that  there  is  also  a  covenant,  tliat  the  children 
and  all  other  persons  entitled  should  enjoy  according  to  the 
limitations  of  the  will.     As  to  the  covenant,  this  amounts  to  no 

j^  (<r)  ^ttcUKOt.  (I)  lAtk.  SSI. 
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inore  diati/that  the  testator  had  power  to  devifle^  aoid  that  en-       Eoucb 
joyment  shall  be  accordingly.  If  Elizabeth,  the  mother  of  these  ^ 

children^  had  died,  and  James  had  married  again,  there  is  no  ,  Woolcton. 
colour,  but  that  he  might  have  limited  the  whole  estate  to 
a  second  wife,  their  step-mother.  Would  the  friends  of  Eliza- 
beth have  tied  up  his  hands  as  to  her,  and  left  him  at  Uberty, 
as  to  any  ftiture  wife?  Thus  the  case  would  have  stood,  had 
there  been  issue  male  of  the  marriage:  a  fortiori  it  will  stand 
so,  now  the  question  is  with  the  son  of  John,  the  remainder- 
man. As  to  its  being  in  Ueu  of  jointure — In  Harvey  and 
Harvey]  the  first  estate  created  was  "  in  fuU  for  her  jointure, 
**  and  in  fuU  recompense  of  her  dower."  This  was  argued, 
with  some  plausibility,  to  be  a  full  execution  of  the  power. 
Lord  Chancellor  thought  there  was  no  weight  in  it.  The 
husband  had  his  election  to  bar  her  claim,  if  he  pleased : 
this  did  not  extend  to  bar  his  own  subsequent  power.  Lord 
Chancellor  went  further,  and  said,  the  plaintiff  being  a  remain- 
*der  man,  it  could  not  be  in  contemplation  of  the  parties,  that  [  *283  ] 
the  power  should  be  construed  strictly  in  his  favour.  In  the 
present  case,  it  was  not  only  in  the  power  of  the  husband,  but 
-was  also  his  du^,  to  make  a  farther  provision  for  his  wife,  as 
he  had  receivea  an  additional  fortune.  It  also  appears,  that 
he  left  daughters,  and  ten  grandchildren  by  one  of  them^ 

Upon  this  head  of  execution  of  powers,  for  want  of  a  hberal 
way  of  thinking,  and  of  making  proper  distinctions,  some  of  the 
early  cases  have  been  decided  so  extremely  strictly  in  Courts 
of  law,  that  it  has  forced  Courts  of  equity  to  make  those  deter- 
minations, which  ought  to  have  been  made,  in  the  legal  juris- 
diction.    It  is  true,  naked  powers  (m)  must  be  taken  strictly,  Naked  powers 
both  in  Courts  of  law  and  in  equity.     Other  powers,  which  are  *<>  be  constnied 
a  mode  of  property,  are  either  merely  legal,  independent  of  the  ^^IJ^'^gBpi^ 
statute  of  uses;  as  powers  of  leasing  by  ecclesiastical  persons,  with  property,  if 
by  tenant  in  tail,  by  the  Crown,  &c. ;  here  what  is  a  void  exe-  merely  legal, 
cution  in  law,  is  void  in  equity  dso: — or,  they  are  derived  from  J^^^l^*^"*^" 
the  statute  of  uses.     And  what  is  a  good  execution  of  such  a  equity  as  at 
power  in  equity,  ought  to  be  good  in  law;  the  whole  being  de-  ia^« 
rived  from  equity  (»).     Rattle  and  Popham,  Stra.  992;  case  of  l^^^^ 
doing  less  than  the  power.*  Husband  appointed  a  chattel  estate  to  be  constnied 
determinable  on  the  wife's  life,  instead  of  a  freehold  for  life  ab-  "  liberally  at 
solute:  Determined  at  law  to  be  void.   They  went  into  equity:  i*w  as  in  equity. 
liord  Talbot  held  it  good,  upon  the  face  of  it,  and  made  the 
remainder-man  pay  the  costs,  both  in  law  and  equity.     Upon 
the  whole,  I  think  the  power  well  executed. 

Dennison,  J.,  same  opinion.     Foster,  J.,  absent. 

WiLMOT,  J. — These  powers  are  so  necessary  for  forwarding 
marriages,  that  Courts  of  law  and  equity  should  go  by  the  same 
rule  in  their  construction.  And  I  thiidc  we  should  not  listen 
to  those  nice  distinctions,  which  savor  more  of  the  sophistry  of 

(ill)  1  Cowp.  263.     See  Doe  ▼.  SnUih,  (n)  See  Holme*  v,  CoghiU,  7  Ves.  Jun. 

1  Brod.  &  B.  97 ;    3  J.  B.  Moore,  339 ;      499. 
S.  a  in  D.  P.  2  Brod.  &  B.  475. 
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Zoucii        the  Echools,  than  the  manly  reasoning  which  ought  to  prenil 

"■  in  Courts  of  law.     It  is  to  be  lamented,  tliat  at  the  makinc;  of 

.  the  statute  of  uses,  Courts  of  law  did  not  adopt  the  same  rulei 

in  construing  powers  as  Courts  of  equity  did.    This  case  needs 

not  the  assistance  of  this  doctrine.     It  is  the  established  pritc- 

[     'SSI    ]  tice  in  conveyancing,  when  it  is  intended  'that  a  power  should 

be  executed  no  farther,  to  release  it.     Therefore  this  deed  of 

1713  cannot  be  supposed  tantamount  to  a  covenant  not  toexe- 

Lcute  it  any  farther.     Enjoyment  according  to  the  limitations  of 
the  will  must  mean,  "  subject  to  the  power  given  by  the  wiD.' 


(e)  Thii  casr  wm  lecognised  in  Doe  v.  Mllbnrat,  2  T.  B..  791.      See  Sugd.  r». 


Stevens  t,  Evans  and  Llovd  and  Others. 


i 


-'     Trover.     Notguilty.     special  case,  12th  of  April,  1:59. 
^^  Vesey  was  assessed  to  poor's  rate  in  the  parish  of  Wix  in  Es- 
u  It  sex;  1 8th  July,  1759,  he  died;   13th  December,  admini^tn- 
■       tion  granted  to  Stevens  the  plaintiff;  14th  January,  I7G0,  il«>^ 
^'    fendants  Evans  and  Lloyd  granted  a  warrant  of  distress,  vtiA  I 
the  other  defendants  executed  on  Stevens  for  this  rate,  and  ' 
distrained  his  cattle. 

Norton,  for  the  plaintiff.  I.  The  rate  is  bad  oft  imtio; 
being,  1st,  To  reimburse  overseers ;  see  Thomhill  s  Case,  Loni 
Rayni(«).  2dly,  It  is  made  for  half  a  year;  Salk.  5d5(jl 
3d!y.  No  demand  is  stated  before  llie  distress  made;  no  refu^ 
by  the  administrator,  but  only  by  the  deceased  and  his  widor. 
II.  The  goods  of  the  intestate  are  not  liable  to  this  distress  ■ 
the  hands  of  administrators.  No  instance  where  done;  there- 
fore strong  presumption  that  it  cannot  be  done.  In  short  [tt 
to]  rates  (which  alone  are  allowed  by  law)  it  is  an  object  too 
minute  to  follow  the  personal  assets.  This  is  a  charge  on  d»e 
person,  not  the  thing,  like  land-tax.  No  power  to  make  saA 
distress  expressly  given  by  law; — it  cannot  be  inferred,  for  i 
power  under  a  statute  must  be  strictly  pursued.  A  new  pont 
cannot  be  usurped  by  this  inferior  jurisdiction.  This  [is]  at 
debt  on  the  effects.  If  so,  in  what  class  shall  it  be  ranked?  Ho*, 
in  case  of  deficient  assets,  can  an  executor  pay  it  without  1* 
zard.  In  a  similar  case,  which  was  remediless  at  law,  Ptri>>- 
ment  was  forced  to  interpose.  Till  stat.  17  Geo.  ^(r),  dn 
administrator  of  an  overseer  was  not  liable  to  account  to  hii 
successor.  This  is  a  legislative  exposition  of  stat.  43  £112.  ud 
shews,  that  when  the  powers  of  that  act  are  defective,  Pailii- 
ment  only  can  amend  tnem. 

(ji)  PrabBbly  Taumey'i  Ca.,  2  Lard  (g)  Butaec  R.  v.  5(.  Gmtm.  bmI.  (H 
Rijm,  IDOS,  Salk.  S3I,    G  Mod.  97,  and  (r)  C.  3S,  >.  1 

•ee  A.  *.  Mayor  of  G/oiMr,  5  T.  R.  316.       c.  33,  i.  9. 
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^Bishop,  for  defendant. — [I]  shall  not  enter  into  the  previous       ftrBVEw 
objections.     The  main  question  intended  to  be  settled,  is  of       evans, 

great  and  general  importance.     It  must  for  ever  arise,  unless    > v— ' 

where  a  man  dies  the  night  before  a  rate  is  made.  By  sect.  4<, 
of  Stat.  43  Eliz.  [c.  2,}  it  is  sufficiently  implied,  that  assets  are 
liable. 

Dennison,  J.,  {absente  Lord  Mansfield). — The  question  in- 
tended to  be  brought  before  the  Court  is  stated,  and  is  only 
the  latter  one,  concerning  the  levy  of  the  rate  on  executors 
or  administrators.  Strange,  that  it  never  was  brought  before 
the  Court  before.  As  to  myself,  whatever  the  practice  may  be 
in  the  country,  I  take  it,  that  if  a  person  is  rated  under  stat. 
4.S  £hz.,  wherein  a  particular  method  is  prescribed  to  recover 
that  rate,  you  cannot  make  use  of  /iny  other.  No  action  of 
debt  will  lie  for  a  poor's  rate.  Consider  the  nature  of  the  re- 
medy given  by  the  act  of  Parliament.  You  are  to  distrain  by 
warrant.  What?  The  goods  of  the  offender.  This  shews, 
1st,  That  non-payment  is  an  offence,  not  a  debt:  2dly,  What 
the  goods  are,  which  are  so  distrainable,  viz.  those  of  the  of- 
fender. Well — What  authority  have  we,  by  law,  over  the 
goods  of  the  representatives?  None  at  all.  We  can't  consider 
inconveniences  that  may  be  suggested ;  but  the  mere  words  of 
the  law  which  gives  the  remedy.  As  at  pretent  advised,  I 
think  the  action  will  tie. 

Foster,  J.,  absent. 

WiLMOT,  J. — I  have  not  the  least  doubt  imaginable.  Though 
it  is  not  stated  in  the  case,  that  a  demand  (s)  was  made  of  the 
administrator;  yet  it  is  stated  in  the  warrant.  But  no  sum- 
mons appears  to  have  issued;  and  I  think  it  was  necessary  to  1^' 
convene  the  administrator  before  the  justice,  before  a  warrant 
coidd  legally  issue  to  distrain.  Had  a  warrant  issued  regularly 
before  tne  death  of  Vesey,  it  migbj  have  been  doubtful,  whe- 
ther necessary  to  convene  the  representative.  Similar  to  a 
fieri  facias^  which  may  be  executed  after  the  death,  if  issued 
before;  whereas,  otherwise,  a  scire  facias  must  issue.  But  this 
warrant  is  the  first  that  issued.  *  As  to  the  principal  question,  [  ♦286  ] 
as  at  present  advised,  I  doubt,  whether  the  charge  absolutely 
dies  with  the  person.  The  point  was  never  solemnly  deter- 
mined. But  in  WaliiSy  Administrator^  v.  Hewitt  Sittings  jpo*^ 
Hil.  5  Geo.  2,  coram  Eyre^  C.  J.,  the  same  question  came  on.  . 
There  was  not  only  a  demand  against  the  intestate,  but  also  a 
warrant  of  dbtress,  issued  before  his  death.  Eyre,  C,  J.,  at 
JfiH  prius,  thought,  that  a  levy  could  not  be  made  on  the  goods 
in  the  administrator's  hands,  without  summoning  him  to  shew 
cause.  A  case  was  made,  but  I  can't  learn,  that  it  was  ever 
argued  in  the  Common  Pleas.  However,  in  the  present  case,  it 
is  contrary  to  all  reason,  even  supposing  it  a  debt,  that  the 
administrator  shoidd  be  charged  to  pay  it  without  summons. 
He  may  have  a  judgment  debt  of  his  own,  which  will  cover  the  *• 

(*)  Sec  Hurrellv,  IFink,  2  B.  Mo.  417,  8  Taunt  369,  and  Milwardv.  Cqffin,  post^  1330. 
VOL.  I,  Q 
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Stbtmi       whole  of  the  assets.     Shall  he  be  stripped  of  it,  wtUioat  cren 

"■  hearicg  what  he  has  to  say  (()  i 

^"l*"-    .  Poatea  delivered  to  the  pkinliffi 

(0  I  hate  QDt  b«n  slric  ta  meet  with       P.  L.  S&l  (cd.  1Ht4).  UhI  t  Buni'iiM- 
any  oiha  cau  on  Uiii  poini,  which  Iherc-       110  {ei.  1810). 
Gire  rcnuina  undecided.     See   1  NoUn's 


H-mo  p.  Walker. 
sutaw  vliimif  Assumpsit.    Plea,  non  a»svmp»it  infra  »cx  anno*.    RepB- 
WMfwi^faf*     cation,  that  the  plaintiff  was  resident  in  foreign  parts  out  of  the 


kingdom  of  Englami,  ri»,,at  Glasgow  in  Scotland;  and  there- 
fore could  not  bring  his  action  sooner.  Demurrer,  and  joindrr 
in  demurrer. 


Morton,  for  the  defendant,  observed,  that  the  exception  in 
"  rof  al 


I  the  statute  of  limitations,  21  Jac.  1,  c.  16,  in  favour  of  abacni 

plaintifis,  sajs  expressly,  that  they  must  be  jjersons  heifand 
the  seas. — That,  till  the  Union  of  the  Crowns  under  Jac.  I, 
the  constant  language  of  the  Legislature  was,  persons  out  W 
the  realm.  It  was  altered  on  that  occasion,  when  the  whc« 
island  came  under  the  government  of  one  Prince  ;  and  the  rw- 
son  holds  stronger  now,  when  not  only  the  Crowns,  but  ako 
the  kingdoms  are  united. 
Wedderbum,  for  the  plaintiff.— The  question  is,  WTielhef 
persons  out  of  the  jurisdiction  of  the  Courts  of  this  countn, 
[  *287  ]  *though  not  literally  beyond  the  seas,  or  out  of  the  Kii^'* 
subjection,  are  not  entitled  to  the  same  benefit.  The  statuir 
of  non-claim  does  not  affect  persons  in  Scotland,  In  Sir  Ro- 
bert Brooke's  reading  on  stat.  32  Hen.  8,  wherever  the  statute 
says,  out  of  the  rea/m,  he  uses  in  hia  comment  the  expression, 
beyond  the  seas.  This  and  many  other  instances  shew,  thil 
these  expressions  have  usually  (though  inaccurately)  been  used 
as  synonymous  terms.  It  has  heen  questioned,  whether  Sco» 
bills  of  exchange  are  inland  or  foreign  bills,  and  been  deter- 
mined by  Ryder,  Chief  Justice  at  Guildhall,  that  they  wen 
foreign  bills  (r). 

Dennison,  J.  {absente  Lord  Mansfield). — This  is  a  new  ei- 
periment,  and  in  the  case  of  a  positive  law.  The  statutes  2i 
Jac.  1,  and  4  &  5  Anne(w),  are  both  express,  that  the  partjw 
be  excused  must  be  beyond  the  seas.  Here  the  plaintiff  plead', 
that  he  was  m  foreign  parts,  tie.  in  Scotland,  What  does  be 
mean  ^yy  foreign  parts?  He  must  be  beyond  the  sea4.  Thai 
is  the  old  and  true  expression.  Before  the  Union,  KngUw) 
was  an  island  of  itself;  since  the  Union,  Scotland  is  made  a 
part  of  it. 

Foster,  J.,  absent. 
B  WiLMOT,  J. — This  is  a  very  clear  case.      The  statute  of 

^  limitations  ought  to  be  construed  Hberally.     I  think  it  a  noble 

{»)  Bal  He  a  a.  3,  c.  184,  a.  23,  U.  29,  Sclitd.  P.  1.  (u)  C.  IB,  t.  H 


[• 
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beneficial  act.     Interest  ReipubtictB  ut  sitjinh  Utium.    There      The  Kino 

is  no  such  kingdom  as  England  now.  Plaintiff,  therefore,  whilcf      ^  *'" 

in  Scotland,  was  not  out  of  this  realm.     Besides,  that  is  not   v         y       '  ^ 

now  the  phrase :  [the]  Legislature,  by  altering  it  to  beyond  the  seas 

at  such  a  critical  juncture,  seem  to  have  pointed  at  this  very 

case,  of  dwelling  in  Scotland.     It  is  a  great  question,  and  very 

doubtful,  whether  the  statute  of  non-claim  does  not  now  extend 

to  residents  in  Scotland.  As  at  present  advised,  I  should  rather 

think  it  does.     It  is  true,  that  since  the  Union,  a  writ  of  ne 

exeas  regno  has  been  issued  from  the  Court  of  Chancery  to 

prevent  a  man's  going  to  Scotland;  Dones  Case,    1  P.  W. 

9,^  {w).     But  the  condition  of  the  recognizance  was  a  special 

one ;  not  to  go  out  of  this  realm,  or  to  Scotland,     Had  these 

*words  been  omitted,  going  to  Scotland  would  not  have  for-  [    *288    ] 

feited  the  recognizance  {x). 

Judgment  for  the  defendant,  nisi. 

{w)  But  see  Hunter  v.  Maccray^  Ca.  or  any  place  in  Ireland,  is  beyond  the  seas, 

temp.  Talb.  196,  and  15  Yin.  Aur.  Ift  within  the  meaning  of  21  Jac.  1;  Awm. 

exeas  Regno  (B).     See  also  Baker  v.  Du-  1  Show.  91;  Smith  v.  Hill,  1  Wils.  134, 

muu^esque,  2  Atk.  66 ;  Bemal  v.  Marquis  S.  P.     And  see  Strithortt  v.  Grame,  post, 

of  Donegal^  11  Yes.  Sun,  43.  723. 

(x)  So  Holt,  C.  J.,  held,  that  Dublin, 


Lessee  of  Luoas  r.  Fulford. 

5.  C.  2  Burr.  1177. 

xN  ejectment,  the  plaintiff  offered  to  give  in  evidence,  an  exa-  Close  copies  of 
mined  copy  of  a  bill  in  Chancery,  contained  in  two  close  sheets  p«>c^ding«in 
of  paper,  each  stamped  with  treble  sixpenny  stamps ;  but  the  ^^yenhl  cvi- 
matter  was  equal  in  quantity  to  forty  office  copy  sheets:  and  dencem another 
also,  an  examined  copy  of  an  amended  bill,  in  three  close  ^^™?»  ^**"' 
sheets,  each  stamped  with  treble  sixpenny  stamps,  the  matter  ^imonstampf. 
whereof  woidd  have  extended  to  sixty  office  sheets.     By  the 
Stamp  Acts,  9  &  10  W.  3,  c.  25,  sect.  64,  &c.  every  copy  of 
proceedings  in  Chancery  is  charged  with  a  duty  of  three  penny 
stamps  on  each  sheet;  otherwise,  cannot  be  ^iven  in  evidence. 
And  it  is  also  provided,  that  all  proceedings  m  any  Court  shall 
be  written  in  the  usual  manner  (y).     Verdict  for  the  plaintiff, 
subject  to  the  opinion  of  B.  R.  whether  or  no  this  evidence 
ought  to  have  been  admitted. 

Stowe,  for  the  plaintiff,  cited  the  King  and  Bishop  of  Ches- 
ter ^  8  Mod.  [364j;  and  argued,  that  the  evidence  ought  to 
have  been  received ;  because  this  was  not  a  copy  made  out  by 
the  clerks  of  the  Court,  but  deUvered  from  attorney  to  client. 
Thatihe  act  does  not  define  the  number  of  words  that  shall 
be  in  a  sheet,  but  leaves  it  to  usage;  and  this  is  the  usual 
practice  between  attorney  and  client. 

(y)  The  duties  are  now  regulated  by  stamped  sheet  of  paper,  an  office  copy  so 

55  G.  3,  c  184,  Sched.  P.  II.  3.  It  seems  written  would  be  irregular;  Champneys  v. 

that  where  it  ha^i  not  been  the  practice  to  Hamlin,  1 2  East,  294. 
write  such  copies  on  both  sidlti  of  the 

Q  2 
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Atton,  for  the  defendant,  insisted,  that  the  revenue  being 

concerned,  the  statute  must  be  construed  strictly.     That  m 

'—■   copy  IB  properly  such  a  one  as  the  statute  meant,  but  an  officr 

copy;  and  that  it  was  thne  that  a  practice  contrary  to  law,  if 

any  such  there  was,  should  be  abolished. 

Lord  Mansfield,  C,  J. — The  whole  question  is,  whetberil 
J  is  necessary  to  give  office  copies  in  evidence  in  all  •  Cmiiti 
whatsoever.  In  causes  depending  before  the  Court  of  CIub- 
cery,  office  copies  of  proceedings  therein  are  the  very  record) 
of  the  Court,  and  prove  themselves.  No  other  copy  can  he 
there  produced.  In  other  Courts,  even  office  copies  of  Chan- 
cery proceedings  must  he  proved  to  be  genuine,  by  parol  eri- 
dence.  Two  clauses  of  the  Stamp  Acts  are  the  only  one*  to 
be  conwdered.  It  must  first  be  observed,  that  when  stamps 
were  originally  imposed,  there  were  two  kinds  of  copies  in 
common  use: — one  an  office  copy,  to  be  made  use  of  intb; 
Court  to  which  the  cause  belonged.  This  contained  only  i 
stated  number  of  words,  by  immemorial  custom,  probably  b- 
troduced  to  enlarge  the  fees  of  the  officers : — the  other  a  com- 
mon close  cony,  to  be  used,  when  proved,  in  any  other  Court 
or  place.  Then  comes  the  act,  and  lays  (in  one  clause)  a  duij 
upon  every  sheet  of  copy;  and  the  next  clause  directs  all  pre- 
ceedings  in  any  Court  to  be  written  in  the  same  manner  u  be- 
fore. Is  this  latter  clause  a  legislative  pro^-ision,  that  oSor 
copies  only  shall  be  used  in  evidence,  where  they  were  w* 
used  before?     It  is  not  to  be  conceived,  that  in  order  to  wtt 


80  small  a  duty  (for  originally  it  was  only  Irf.  per  sheet),  the 
Legislature  intended  to  put  the  parries  to  the  expence  of  6W. 
to  take  office  copies,  merely  to  give  in  evidence.  The  Stamp 
Acta  have  not  always  been  construed  strictly.  It  lias  been  de- 
termined, that  the  stamp-duties  do  not  extend  to  any  proceed- 
ings before  either  House  of  Parliament. 

It  is  a  question  of  pretty  general  importance,   and  therefore 

S roper  to  be  well  considered,  before  it  is  finally  determined, 
lut,  for  my  own  part,  I  have  no  doubt  at  present. 
N.  B — "  It  appeared,  that  some  cautious  practicers  had  be« 
"  used  to  stamp  their  close  copies  with  as  many  stamps  t' 
"  would  have  been  required  to  an  office  copy." 
Afterwards,  in  Trinity  Term,  the  Court  declared,  it  was  tf"' 
clear  a  quesition  to  enter  into  again,  iind  therefore  ordered  iht 
posteri  to  be  delivered  to  the  plaintiff  (2), 
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Jans  qui  lam  v*  Hutton* 

Winn  moved  to  set  aside  proceedings  for  irregularity.    Ac-  Thongfa %raXt 
tion  on  a  penal  statute.     Plaintiff  had  taken  out  five  rules  for  ^J^ST  ^  tf ' 
time  to  declare  (a),  and  served  none  of  them  on  the  defendant,  noadTtntogebe 
till  the  last  was  t^en  out;  and  then  served  them  altogether,  taken  of  it,  the 
and,  at  the  same  time,  also  delivered  a  declaration  to  the  de-  J!!**'^?"*' 
fendant.     It  was  urged,  that  the  rules,  not  being  served  in  gubiUniiei/i^ 
time,  were  expired ;  and  that  therefore  the  defendant  was  out  idee, 
of  Court,  and  could  not  be  served  with  a  declaration.     But, 
per  Cur. — ^You  might  have  signed  a  nonpros,  for  not  declaring 
in  time  {b) ;  but,  having  omitted  that,  and  the  plaintiff  having 
now  served  his  rules,  he  redeems  his  irregularity,  and  you  can- 
not now  take  advantage  of  it. 


(a)  If  the  plaintiff  be  not  ready  to  de* 
clare,  before  the  end  of  the  next  Term, 
after  the  return  of  process,  he  may  obtun 
a  side-bar,  or  Treasury  rule  for  time  to 
declare,  until  the  first  day  of  the  ensuing 
Term :  and  if  he  be  then  unprepared,  he 
may  obtain  rules  for  further  time  to  de- 
dare  from  the  beginning  to  the  end  of  the 
Term,  and  from  the  end  of  one  Term  to 
Che  beginning  of  another,  alternately,  as 
often  as  may  be  necessary.  But  after  se- 
▼era!  rules  have  been  obtained,  the  Courts 
will  make  a  peremptory  one  for  him  to 
declare,  before  the  end  of  the  Term  in 
which  the  modon  is  made.  And  in  C.  P. 
where  he  does  not  declare,  after  having 
obtained  time  for  that  purpose,  the  de- 
fendant may  sign  judgment  of  hom.  pros* 
without  giving  a  rule  to  declare ;  Tower* 
▼.  Powel,  1  H.  BUl  87— Tidd's  Pr.  42ft 
(ed.  1821);  and  see  pof<,  759. 

(6)  "  Upon  all  process  returnable  the 


first,  or  any  other  return  In  any  Teniif 
the  plaintiff  shall  have  liberty,  to  the  end 
of  the  next  ensuing  Term,  to  deliver  hit 
declaration  to  the  defendant's  attorney,  or 
leave  the  same  in  the  office;  and  the  de- 
fendant's attorney  having  entered  hif  ap* 
pearance  with  the  proper  officer,  as  of  that 
Term  in  which  the  process  is  returnable^ 
and  in  C.  P.  given  a  rule  to  declare  in  the 
proper  office,  at  the  end  of  the  ensuing 
Term,  or  in  four  days  after  the  end  there- 
of, and  called  on  the  plaintiff's  attorney  or 
clerk  in  Court,  if  he  can  be  found ;  the 
defendant  may,  at  any  time  in  the  vaca- 
tion of  such  ensuing  Term,  after  the  rule, 
for  declaring  is  out,  sign  his  non.  pnt.  Tot 
want  of  a  declaration,  and  not  afterwards : 
and  the  plaintiff  shall  not,  without  leave  of 
the  Court,  have  any  longer  time  to  de- 
clare, other  than  the  time  to  be  limited  by 
the  defendant's  rule."  Tidd's  Pr.  42&— 
468. 


Lessee  of  M ethold  r.  Norioht* 

As  HURST  moved  (on  the  authority  of  Lessee  of  HoUinf^s  Service  of  cject- 
and  Dunch,  Hil.  1  Geo.  3),  that  service  of  a  declaration  m  J^^\g 
ejectment  at  the  house  of  the  tenant  in  possession,  on  13th  of  ,^J[|^go<5  by  a 
May  last  past,  might  be  good  service ;  it  having  formerly  been  ntbttfiient  rule 
usual  to  grant  such  rules,  with  respect  only  to  future  service,  of  Comt. 
and  not  with  any  retrospect.  But  that,  in  the  case  relied  upon, 
this  rule  was  first  altered  in  the  King's  Bench,  it  having  before 
been  the  course  of  Common  Pleas  (c). 

Rule  to  shew  cause;  and  that  service  of  this  rule  at  the 
house  might  be  good  service.  N.  B. — This  motion  went  off 
afterwards,  upon  terms  of  compromise  (df). 


(c)  Fenn  v.  Deaih  Bamei,  192. 


(d)  See  Guttiiferw. 
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Yates  r.  Carlile  et  al'. 

S.  C.  JnU.  370.  

This  cause  went  down  to  trial  on  the  fe^netl  issue,  Car& 
being  plaintiff,  and  Robinson  defendant.  But  the  defendant 
Robiniion  made  default  at  the  assizes,  and  a  verdict  was  bid 
^ainet  him.  And  now,  upon  motion  and  solemn  argument,  iIk 
Court  directed  this  verdict  to  be  entered  of  record,  and  iill  the 
costs  incurred  in  every  st^e  of  proceedings  (which  amounted, 
it  was  said,  to  near  1,000/'.)  to  be  paid  by  n.ohiiison. 

I  l| 

The  Kino  v.  Scott,  &c. 

S.  C.  3  Burr.  ISOa. 

Morton  moved  in  arrest  of  judgment.  Five  persons  WB 
indicted  for  a  riot  and  assault(^).  Another  count  against  dart 
only.  The  Jury  acquitted  all  but  two:  whereupon  he  insi^lnL 
that  it  was  an  acquittal  of  all ;  because  two  cannot  make  a  nX: 
Poph.  20lJ,  IlarrUon  and  Errington,  Obj.  2;  Salk.  598,  fc 
and  Heaps,-  Lord  Kaj-m.  4^^4',  A',  and  Siutfiury.  S.  C.  (/); 
3  Mod.  72,  A',  and  Colson{g)\  which  shews,  that  if  a  batWfj 
(and  more  reasonably  if  only  an  aesault)  be  joined  with  a  rie* 
in  an  indictment  (A),  an  acquitt&l  of  one  is  an  acquittal  of  both. 
Shew  cause.     See  S.  C.  post,  p.  350. 

(0  l>  ■ 


m  3  Rati..  Ilml  tir. 
:  that  Ihe  first  count 
dutgnl,  Ibsl  <li  rioUiuslj  nnd  lautaualy 
did  SiIIdk  aae  A.  B.  along  tlw  street,  la- 
lulling,  abiuicg,  Tncnacing,  and  hollowing 
■ftir  bim  i  the  tecond  count  ctairgcd,  that 
lliree  rioIDUalf  sod  routouily  burnt  the 
■aid  A.  B.  In  effigy:  and  tliat  two  were 
conrlctcd,  tiro  acquitted,  mid  tno  had 
aed  untried. 

(/)  IS  Mod.  262,  S.  C.-,  U.  v.  SoUy. 
Salk.  591,  S.  P.  Sec  1  Hawk.  P.  C,  c. 
fiS,  <.  1 ;  Ruu.  Cr.  &  Misd.  3B5. 

(g)  That  wo.  an  inf-rmaUon  sgninil 
the  defendants,  that  IhEy  with  uthers  did 
ilotouiljr  aiicmliie  and  set  up  a  bnnk  to 
di*er1  a  water-murse.     Tha  Jury  found 


them  all  guilty  quoad  faelm»rm  rip*,  oi 
not  guilty  qvnad  rialvui:  on  whirh  j»*r 
tncnl  V34  arreited,  bei-auie  they  latR  K- 
quilled  of  the  riot,  and  letting  up  Ibc  tBt 
Hoa  only  a  ciril  injury. 

(A)  That  ii,  in  the  laaie  cottnt.  I>  I 
V.  Heap!  $1  Sudbury,  wliera  two  idyri 
■evcnit  were  coDTicted,  the  liol  and  lit- 
tery were  charged  in  the  name  coaot,  ai 
Roll,  Q.  J.,  taid,  "  The  battcrj  b  k( 
pail  of  the  riot,  and  Uie  defnodaiM,  IdH 
ncqullied  of  the  riot,  are  acquitted  af  ik 
whole  of  which  they  are  iadicwd:  bat' 
it  had  been  charged,  tliat  ihr-y  wiib  fin 
olhen  had  committed  tliis  riot  udbcr 
ry,  the  King  might  tmve  had  judgotM* 


Hum 


r  India  Compan 


Ekii  India  char-  ACTION  of  covenant(i)  on  the  charter-party  of  affreight- 

"liahtaeni        tneiit  Constantly  used  in  this  behalf,  between  Hume  and  olhen 

aud  the  East  India  Company  (^■),  whereby  the  plainlifls  agrffJ 


(i)  Lord  C.  J.  Abbott,  in  bit  Treilise 
on  Shipping,  suyi,  "  But  query,  whelbet 
■he  farm  of  Islion  wu  properly  adapted 
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to  let  the  ship  Winchelsea  to  the  Company,  for  an  East  India         Humk 
voyage,  on  certain  rates  and  terms  of  freight  and  demorage.  „      ?'      « 
The  Company  covenanted  to  load  her  homewards,  within  three  ^ 

months  after  her  arrival  in  India;  with  a  proviso,  that  the  Com- 
pany were  at  liberty  to  detain  her  in  their  service  for  one  other 
year,  at  certain  rates  of  demorage  therein  specified.  And  there 
13  also  a  proviso,  that  ''  if  the  ship  did  not  arrive  in  safety  in 
the  river  Thames,  and  deliver  ner  whole  cargo  there,  the 
Company  shoidd  not  be  liable  to  pay  *  any  of  the  sums  agreed  [  *292  ] 
to  be  paid  for  freight  or  for  demorage,  nor  should  the  Com- 
**  pany  be  liable  to  any  demands  for  the  ship's  earnings,  or  any 
"  other  employment." 

The  ship  staled  from  London  16th  February,  1746-7.  Ar- 
rived in  the  East  Indies  30th  of  September  following.  The 
Company  did  not  lade  her  homewards  within  the  first  year  and 
three  months,  which  expired  30th  of  January,  1748-9,  but  em- 
ployed her  in  their  service,  and  towards  the  end  of  the  year 
sent  her  with  stores  to  Fort  St.  David's,  where  she  arrived  17th 
February,  1748-9;  and  on  the  22d  of  February  following,  the 
Master  wrote  to  the  President  at  Fort  St.  David's,  declaring, 
that  unless  the  Company  would  allow  demorage,  after  the  rates 
of  the  charter-party,  he  protested  against  the  Company  for  all 
damages,  loss  of  time,  or  other  accidents.  Whereupon  the 
President  and  Council  agreed  in  writing,  that  the  owners  shoidd 
be  allowed  demorage  for  so  long  time  as  she  should  be  detained 
in  the  Company's  service  in  India.  She  was  detained  till  the 
12th  April,  1749;  on  which  day,  before  she  was  dispatched, 
or  had  any  loading  for  England,  she  was  wrecked  and  lost  in  a 
storm. 

The  plaintiffs  applied  to  the  East  India  Company;  insisting 
upon  demorage  from  the  31st  of  January,  1747-8,  to  the  loss 
of  the  ship,  and  for  a  satisfaction  for  the  loss  of  the  ship,  and 
for  freight.  The  defendants  insist,  that  as  the  ship  never  re- 
turned to  England,  they  were  not  liable  to  the  payment  of  any 
of  these  demands. 

Hereupon  this  action  was  brought,  and  four  breaches  as-^ 
signed:  whereof  the  first  and  principal  was,,  for  not  loading 
tibe  ship  homewards,  on  or  before  the  31st  of  January,  1748-9, 
but  detaining  her  till  lost,  whereby  she  lost  all  her  earnings 
and  the  profits  of  her  voyage.  The  defendants  pleaded,  that 
she  was  detained  with  consent  of  the  Master.  Issue.  Tried 
at  sittings  after  Hil.  1757,  before  Lord  Mansfield,  C.  J.  Ver- 
dict for  the  plaintiffs,  with  20,000/.  damages;  subject  to  the 
opinion  of  the  Court,  on  the  foregoing  case  and  the  following 
questions —  • 

1.  Whether  plaintiffs  are  entitled  to  recover  in  this  action, 
by  reason  of  the  said  ship  not  being  dispatched  or  laden  home- 
wards?    If  so,  then  13,269/.  6*.  8rf.  due  to  plaintiffs. 

•2dly,  If  not  so  entitled,  Whether  the  plamtiffs  are  entitled  [    ♦293    ] 
to  demorage?    If  so,  then  7,166/.  10*.  3rf.  due. 

After  several  arguments,  in  which  Moore  and  Ecist  India 
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Bdme         Company,  in  Vernon,  atKi  Blsse  uaA  Black,  King's  Bench, 
•!■  circa  1746,  were  the  only  cases  relied  on,  the  Company  offered, 

E«b»Jmdia  c.  by  „ay  of  coniproniise,  to  pay  deniorage  from  the  31st  of  Ja- 
nuary, 1747-8,  to  the  time  the  ship  was  lost;  which  was  »c- 
•  cepted.     After  which,  Lord  Maksfield  declared,  the  Court 

was  very  clear,  that  the  plaintiffs  were  entitled  to  no  more,  bgt 
decUned  giving  any  other  opinion. 
So  judgment  was  enteretl  (by  consent  of  the  parties)  for  tbe 
plaintiff,  witli  damages,  8,100/.  and  upwards,  the  former  cJca- 
lation  being  erroneous,  and  costsy). 

t(l)  S^e  Holham  ^.  E.  r.  Camp..  1  Doug.       C™p.,  IBEul.  290i  FaUhr.  S-LCmf, 
Sn-,    r«I  V.  £. /.  Comp.,  Abboti  on  Ship-      4  B.  i  A.  630  ;    SS  G.  3,  c  S3:  lotfi. 
ping.  217,  n.  (ed.  18IS):  Meffdl  v.  E.  1.      Ltoyd,  anti,  ISl,  «nd  £Ji«  y.£.LCw^ 
C«<np..   10  Eatt.   468;    Dabnt  i.   E.  I.      poif,  SBS. 
Baskervillg  p.  Bkown. 
S.  C.  J  Burr.  1229. 
Aier^ctaguiut  BROWN  brought  an  action  against  Baskerville  for  30/.  anJ 
Aepiiiotiffina  o|)tained  a  verdict,  Baskerville  having  given  no  notice  of  saj 
bcKt'offoE^iiH  set-off.    But  Baskerville  brought  a  cross  action  against  Brow, 
hiiprcKnide.    for  11/.  18s.  wliich  Came  on  to  be  tried  the  same  day,  soonafttt 
nund.  jjjg  former  verdict.     Brown  had  given  notice  of  a  set-off;  W 

at  the  trial,  Morion  offered  to  give  in  evidence  said  verdict  fer 
30/.,  which  the  Counsel  for  Baskerville,  the  then  plainHff,  06-  i 
jected  to.  Verdict  for  plaintiff,  but  order  of  Niti  priut  mi  | 
made,  to  refer  this  question  to  the  opinion  of  the  Court;  tai 
if  the  set-olfwas  maint.tinable,  then  judgment  for  defendant, 
Bs  in  case  of  nonsuit;  otherwise,  the  pottea  to  be  delivered  to 
plaintiff. 

It  was  argued  by  Norton  and  Yates,  for  the  plaintiff;  bj 
Morton  and  Stowe,  for  the  defendant. 

Lord  Mansfield,  C.  J.,  gave  the  judgment  of  the  whole 
Court. — In  the  first  action,  'twas  vexatious  and  litigious  in  B«^ 
kerville  not  to  set  off  the  11/.  I8s.  But  Brown  could  not  take 
[  *294'  ]  •  a  verdict  with  safety  for  a  less  sum  than  30/. ;  because  then  k 
would  have  appeared  on  record,  that  less  was  owing  to  hinL 
In  the  second  action,  now  before  the  Court,  we  tire,  upon  fiiB 
consideration,  all  clear  of  opinion,  that  the  verdict  might  beset 
off  against  the  plaintiff^s  demand.  For  if,  at  the  time  of  tie 
action  brought  (m),  there  are  mutual  demands,  they  may  be  set 
off  by  the  statute.  Unless  the  verdict  can  be  construed  to  an- 
nihilate the  debt,  the  demand  remained  as  well  after  as  befo* 
the  verdict.  The  only  effect  of  the  verdict  is,  to  make  the  eri- 
dence  of  the  demand  conclusive.    Justice  may  be  done  between 

(ill)  A  plea  uf  set-off,  thai  the  plaind?  giien  to  amend;  Ssou  v.  Praaer,  3  T.  & 

vru  indehLed  to  the  defendant  «t  llie  lime  138,  recogniied  in  Lt  Bntt  i.  Pofil^ 

of  (he   plea  pleaded,   i>  bad :    it  ihould  1  But,  .S05.     And  *ee  Bird  i.  AoM 

aUte,   that  he  wai  indehted  ■  .It  the  com-  poU,  387;  Frtemmi.  HgtU,  pttt,  iH- 
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(ft)  So,  where,  to  a  declaration  for  work 
and  labour,  defendant  pleaded  a  set-off  on 
a  promissory  note,  and  plaintiff  replied, 
that  after  exhibiting  his  bill  defendant 
brought  an  action  against  him  upon  the 
same  note,  in  which  action  he  the  plaintiff 
paid  the  amount  of  the  note  into  Court; 
on  demurrer,  the  Court,  on  the  authority 
of  the  principal  case,  were  clearly  of 
opinion  that  the  replication  was  ill;  add- 
ing that,  if  the  set-off  were  proved  to  the 


Jury,  and  the  defendant  also  succeeded  ia 
his  action  on  the  note,  the  plaintiff  in  this 
action  might  bring  an  audiid  quereld,  or 
haye  some  other  remedy;  Ewmt  ▼.  iVos- 
ier,  3  T.  R.  186.  So  it  is  no  objection  to 
the  set-off  of  a  debt,  that  defendant  had 
commenced  an  action  for  the  recovery  of 
that  debt,  before  plaintiff^s  cause  of  actioo 
accrued:  Lord  Kenyan  being  of  opinion^ 
that  these  were  mntuai  debts ;  Kmhbt  ¥• 
Hall,  Peake's  N.  P.  C.  276. 


Brown. 


the  parties^  by  remitting^  upon  the  first  record^  such  part  of  Baiurvillb 
the  damages  as  might  have  been  set  off.     Therefore^  let  the 
present  verdict  be  set  aside,  with  costs  of  a  nonsuit;  and  a  re^ 
mittitur  as  to  11/.  18«.  be  entered  upon  the  record  of  the  first 
action  (n). 


The  King  r.  Kinnersley. 

jMLOTION  for  an  information  against  the  printer  of  Lloyd's  Infomiation  for 
Evening  Post,  for  a  ludicrous  parafraph,  mvinfir  an  account  of  printing  an  ac- 
the  Earl  of  Clanricard's  marriV  wit^  aif  actress  at  Dublin,  SSSLtlX. 
and  appearing  with  her  in  the  boxes  with  jewels,  &c.  (o).  between  an  ac- 

Harvey  shewed  for  cause. — 1st.  That  Lord  Clanricard  was  trew  and  a  mar- 
not  a  peer  of  Great  Britain.    Sed  non  allocatur:  for,  per  Cur.,  ^^  "*°* 
As  he  is  sworn  to  be  a  married  man,  it  is  a  high  offence,  even 
a^rainst  a  commoner,     ^ly.  That  this  paracnraph  was  taken 
^om  another  paper(p),  against  whose  printers  informationB 
were  also  moved.   3dly.  That  in  his  next  paper  Kinnersley  had 
voluntarily  made  a  public  recantation.   Sed  non  aUocantur :  ior, 
per  *  Cur.y  it  is  high  time  to  put  a  stop  to  this  intermeddling  [    *295    ] 
in  private  families. 

Rule  made  absolute. 


(o)  See  1  Hawk.  P.  C,  c  73 ;  4  Bac.  Abr. 
Libel  (k)  2,  p.  450;  Ross.  Cr.  &  Misd. 
330 ;  where  the  author  observes  (33 1,  n.  ti), 
that  the  Court  of  K.  B.  always  exercises 
a  discretionary  power  in  granting  an  in- 
formation for  a  Iil>el,  and  will,  in  many 
cases,  leave  the  party  to  his  ordinary  re- 
medy (by  indictment);  as  where  the  ap- 
plication is  made  after  a  great  length  of 
time,  or  where  the  matter  complained  of 
as  a  libel,  happens  to  be  true.  And  the 
Court  will  not  grant  an  information  for  a 
private  libel,  charging  a  particular  offence, 
unless  the  prosecutor  will  deny  the  charge 
upon  oath ;  R,  v.  Miles,  1  Doug.  284 ;  ]S. 
T.  Webster,  3  T.  R.  388.  But  see  /L  v. 
Williams,  5  B.  &  A.  595.    See  also  12.  v. 


Robinson,  post,  541 ;  A.  v.  lyEom,  post, 
510;  R.  Y,  Pitt,  post,  9S0, 

It  b  to  be  observed,  that  words  spoken^ 
however  scurrilous,  are  not  the  subject  of 
indictment;  Russ.  Cr.  &  Misd.  329,  re- 
ferring to  R,  V.  Langley,  6  Mod.  125  ;  it. 
V.  Bear,  2  Salk.  417,  1  Lord  Raym.  416, 
per  Holt,  C.  J.  So,  in  some  cases  an  ac- 
tion may  be  maintained  for  words  wiitteiii 
for  which  an  action  could  not  be  main- 
tained if  they  were  merely  spoken :  per 
Gould,  J.,  in  Hllers  v.  Mousley,  2  Wils. 
404;  Thorley  v.  Lord  Kerry  (in  error), 
4  Taunt  355. 

(p)  See  Lewis  v.  IValter,  4  B.  ft  A. 
605. 
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Yates  moved  for 

°  York,  on  a  suggestion, 
been  pleaded  {q).     But 

Eroceeded  since  this  _ 
ibition  would  lie.     But  granted 


rule  to  shew  cause. 


I 


and  admlltit, 

if  the  quolion  bp ,  wliclher 

moAii,  a  pnihibilion  atiilt 


modut  be  pirflded 


whpre  Ihi 

lbBfc«ofth.libtl>  FfrRMl.'i.,A'«m. 
SSolk.SSl;  JfoHfT.  Honrood,  Ca.  temp. 
Hard.  3S7;  Offeyv.  U'MUhaU,  Buob.  17, 
S,  P.  Bui  b  prohibitian  icoi  grimed  on 
affidiTil,  Ibat  ihe  defendaat  ■■  answered 
on  oalh  or  pleaded  a  raodai  in  the  Courl 
below  to  the  libeli"  FrtiKh  T.  Tnuk, 
iaEi»t,S48.  See  alio  »'iV»i)  t.  iirjfiUib. 
3  B.  &  A.  HI.  Whcte  ■  tnodia  is  plead- 
ed (nad  Insisird  upon)  n  prohibiiioii  any 
it  gnnled  any  lime  b^ton  flu*]  wntencc ; 
Darbgv.  Cotcni,  1  T.  R.  SSI.  Bui  >pn>- 
hildtion  «U1  be  graoled,  ereo  after  ten- 
tence,  where  it  appean  on  the  proceedingn 
of  Ibe  Court  below,  that  it  had  no  juria- 
dicIioD.      Lard  K. 


a  ptoliil 


•  either 


1  to  llic  Ec-lciias- 
1  defect  of  jurisdic- 


tion, or  a  detect  in  the  mode  of  trial  If 
any  fact  be  pleaded  in  llie  Court  Mi(> 
and  the  partie*  are  >t  iaane,  Ibal  CoH 
has  DO  JuriidiclioQ  to  try  it.  becauacUat- 
not  proceed  according   to  the  mlea  tl  ik 

bilion  lies.  Or  where  the  S^lual  Con 
hai  no  Dtiginnl  jurisdiction,  a  protaiUfa 
may  be  granted  after  aentcncc;"  ZeaMi. 
Ovtlty,  3  T.  K.  3 :  Carrlakt  w.  M^Uh 
ram.  S  T.  R.  473,  S.  P.  Wbenarsir 
applying  Tot  a  prohibition  hai  penaari  i 
fact  ID  be  tried  below,  aa  where  he  haiat 
up  aeventi  cu.lonu  tenpeeling  tiihei,  mi 
ban  pcrmUtcd  the  Eccleuailica]  Qnitla 
proceed  lo  lerxcnce,  a  prohibilliio  will  ■■ 
then  be  granted,  if  that  Coun  had  aBf^ 
jurisdidion  of  the  cause;  Fvlt  j.  Utirltt. 
2  Cowp.  Ki  :  Offlry  v.  irkilrJtaU.  ajn. 
Slainbmliy.  Uradikate,  10  E>il.3tttt 
(e)  S.  F.  See  alia  Lord  Cami*H  r.  Urn 
(inenoc),  1  T.  K.  3S2,  &  C.  iaD-F, 
2  H.  Bk.  533 ;  Goutd  r.  Gt^iftT,  t  Ell. 
4TS,  S.  C,  S  Batt,  313.  Aaueoaa 
prohibition,  tee  TVsj*  v.  Frenrit.  liUI. 
13  to  dcclaJing,  atUt,  SI. 


The  Kino  v.  Inhabitants  of  Cheshunt,  Hertfordshire. 
^i^J^Tfor    INDICTMENT  foi-  not  repairing  a  road.     Morion  to  sub- 
not  repairing  a   ^^  '^  *  small  fine,  Oil  Certificate  that  the  road  was  now  in 
nud.  repair. 

Norton,  for  the  prosecutors,  insisted,  that  the  defendants 
should  pay  the  costs  of  the  prosecution,  before  they  should  be 
at  liberty  to  make  sucli  submission. 

But  per  Cur. — It  is  contrary  to  the  practice  of  the  Court 
So  set  a  fine  of  (is.  St/,  (r), 


(-■)  i 


'iHgfiM,  foal,  t 


Edie  and  Laird  v.  The  East  India  Company. 

S.C.2  Burr.  1216. 

^^"I^'^r"  Action  on  two  bllls  of  exchange  of  2000^.  each,  drawn  bj 
and  indoned '  R-  Clive  on  the  East  India  Company,  at  three  hundred  and 
loB.,  sixty-five  days  after  date,  payable  to  R.  Campbell  or  Order. 
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Campbell  indorsed  one  to  Ogleby , "  or  order/'  the  other  to  Ogle-         bdxb 
by,  without  adding  the  words  or  orcfer.  But  at  the  trial,  the  words  ^* 

or  order  appeared  upon  the  indorsement  in  another  hand-writ-  r^"  ^'^'^  ^; 
ing.   The  East  India  Company  accepted  both  bills  («).  Ogleby  may  be  after- 
then  indorsed  them  to  the  plamtiffs,  and  soon  after  became  in-  r?^**!"^"^* 
solvent.   The  Company  then  refused  payment.  The  jury  found  mm)  er. 

a  verdict  for  the  plaintiffs  on  the  *  first  bill,  but  for  the  defend-  [    •296    ] 
ants  on  the  second ;  apprehending,  that  by  the  usage  of  mer- 
chants it  was  not  assignable,  without  the  words  or  order  in 
Campbell  the  payee's  indorsement. 

Mof^ton  moved  for  a  new  trial.  1st,  Because  the  bill,  being 
once  negotiable,  could  not  lose  its  negotiability,  by  Campbell's 
writing  on  it  some  words,  and  omitting  others. — Moore  and 
Mannings  Com.  311 ;  words  ^'  or  order''  being  omitted  in  an 
indorsement,  still  the  bill  is  payable  to  order,  if  so  in  the  ori- 

inal  draught: — Acheson  and  Fountain,  1  Str.  557,  S.  P.; 
vans  and  Cramlington,  Carth.  5,  2  Ventr.  296,  309.  2d, 
On  the  footing  of  surprise;  the  plaintiff  not  being  prepared  to 
give  evidence  of  the  custom  of  merchants :  And  the  evidence 
^ven  by  defendants,  being  not  of  facts,  but  merely  of  opinion. 

rates,  S.  S. 

Norton  and  Wedderbum  shewed  cpuse«  Ist,  That  custom 
is  the  foimdation  of  all  bills  of  exchange;  and  the  custom  of 
merchants  is  matter  of  law,  not  of  fact ;  so  is  properly  evidenced 
by  opinion.  A  payee  or  indorsee,  when  the  draught  or  in- 
dorsement is  general,  is  absolute  owner  of  the  bill;  he  is  the 
purchaser  of  it;  value  received  is  implied.  He  may  destroy 
its  negotiability.  If  he  indorses  it  with  negative  words,  as  to 
*'  J,  N.  and  nobody  else,'*  will  any  man  seriously  contend,  that 
it  is  payable  to  any  one  else?  Will  any  man  take  it?  And  if 
putting  negative  words  on  it  would  have  destroyed  its  negotia- 
bility, then  omitting  the  words  "  or  order"  amounts  to  the 
same  thing.  It  is  an  implied  negative.  Campbell  might  have 
indorsed  it  in  blank,  (t.  e.  by  only  writing  his  own  name),  and 
then  I  agree,  that  any  one  might  have  overwrote  what  he 
pleased  upon  it.  The  presumption  in  such  case  is,  that  he 
meant  to  make  it  of  the  greatest  possible  use  to  his  indorsee. 
But  having  once  put  the  terms  of  indorsement  upon  it,  this  de- 
stroys the  other  presumption.  All  subsequent  indorsees  take 
it  under  th^  new  terms  imposed  upon  it.  It  is  now  a  naked 
authority  to  Ogleby,  to  receive  the  money.  Such  a  special 
indorsement  does  not  import  value  received;  for  Ogleby  might 
only  be  agent  or  factor  for  the  indorsor.  Moore  and  Manning 
is  hardly  law.  It  is  contrary  to  the  reason  which  arises  from 
the  case  itself.  For  the  reason  of  such  *  special  indorsement  [  ^297  ] 
in  that  case  seems  to  have  been,  that  the  indorsor  was  a  credi- 
tor to  the  special  indorsee.     Had  therefore  the  bill  been  pro- 

(s)  **  Wherever  an  act  of  Parliament  gives  in  other  cases  against  any  parties  to 

authorizes  a  corporation  to  draw  and  ac-  a  bill;"  per  Cur,  in  Murray  v,  E.  I.  Comp,, 

cept  biUsi  it  must  be  taken  to  give  the  5  B.  &  A.  210.     And  see  more  as  to  the 

holder  of  those  bills  the  same  remedy  East  India  Company  in  Hvme  v.  B»  L 

against  the  body  corporate,  as  the  law  Contp.,  oiilf,  291.  -^  .    : 


I 


blank,  f  ou  may 


I 


Ciulom  oTnwr- 
diuta  miul  be 
contraDedbyad* 
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tested  for  non-payment,  the  indorsee  had  effects  of  the  indor^l 
Bor's  in  his  hands,  suflicient  to  indemnity  himself.     But  upoB  I 
a  general  indorsement,  the  indorsor  might   have  been  called  | 
upon,  at  a  distance   of  time,   by   any  subsequent   indorsee^ 
which  might  have  been  very  inconvenient.     2.  The  footing  of 
surprise,  if  true,  is  no  ground  for  new  trial.    If  this  be  aliuwed, 
new  trials  would  be  always  moved  for,  whenever  the  losing 
party  thinks  he  can  mend  his  evidence. 

Morion,  in  reply,  insisted  that  the  8up])osition  of  bw  a 
equally  strong,  that  a  specia,!  indorsee  is  a  purchaser,  as  weJl 
as  a  general  one.  For  he  might  have  resorted  to  Campbell,  u 
well  as  to  Ogltjby. 

Lord  Mansfield,  C.  J. — There  can  be  no  dispute.  "Where 
the  indorsement  is  in  blank,  there  you  may  write  over  it  whit- 
ever  you  please.  And  it  has  been  permitted  to  be  done  even 
in  Court  (i).  But  for  this  there  is  no  occasion.  Every  thhig 
shall  be  intended  upon  such  a  blank  indorsement.  The  point 
relied  on  at  the  trial  for  defendants  was,  that  where  a  special 
indorsement  was  made  to  A.  B.,  and  the  indorsor  omitted  the 
words,  "  or  order,"  this  was  equivalent  to  the  most  restrictiTc 
indorsement.  Many  witnesses  were  examined  by  defendantt 
to  prove  this  usage  (p);  but  it  did  not  appear  that  in  any  one 
fact,  the  indorsee  of  such  special  indorsement  ever  lost  die 
money  by  such  omission.  The  evidence  was  only  matter  trf 
opinion,  I  told  the  jury  that  upon  the  general  law  (laying 
usage  out  of  the  case)  the  indorsement  earned  the  properly  to  ' 
Oglehy;  and  that  the  negotiability  was  a  consequence  of  Ae 
transfer.  But  if  they  found  an  established  usage  among  mer- 
chants, that  where  the  words  *'  or  oi'der"  were  omitted,  the 
bill  was  only  negotiable  on  the  credit  of  the  indorsee,  they 
should  find  for  the  defendants.  If  otherwise,  or  they  were 
doubtful,  then  •either  for  the  plaintiifs,  or  make  a  case  of  it. 
They  found  for  the  defendants  on  the  bill  in  question;  forthe 
plaintiff  on  the  other,  concerning  which  there  was  no  dispute. 

Now,  upon  the  best  consideration  I  have  been  able  to  give 
this  matter,  I  aia  very  clear  of  opinion,  that,  at  the  trial,  ]  ou^bt 
not  to  have  admitted  the  evidence  of  usage.  But  the  point  of 
law  is  here  settled :  and,  when  once  solemnly  settled,  no  par- 
ticular usage  shall  he  admitted  to  weigh  against  it :  This  would 
send  every  thing  to  sea  again.  It  is  settled  by  two  judgments 
in  Westminster  Hall,  both  of  them  agreeable  to  law  and  to  con- 
venience. The  two  cases  I  go  upon  are,  Moore  and  Matnaug 
in  Comyns,  and  Ackeson  and  Fountain  in  Strange.  These 
cases  go  upon  a  general  proposition  in  law,  that  an  indorse- 
ment to  A.  implies  "  or  order,"  and  is  negotiable.  The  main 
foundation  is,  to  consider  what  the  bill  was  in  its  origin.     The 

E resent  bill,  in  its  original  creation,  was  not  a  bare  authority, 
ut  a  negotiable  draught.  There  are  no  restrictive  words  in 
it.     And  whatever  carries  the  property,  carries  the  power  to 
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assign  it.  It  were  absurd^  if  the  merchant's  opinion  should  pre^        £oi« 

vail,  that  this  is  now  converted  into  a  personal  authority.   If  it  i**    *  c 

be  suchy  and  the  indorsee  dies,  it  coula  not  go  to  his  executors  >  .      ^        / 

and  administrators;  in  whom  most  clearly  the  property  of  the 

biU  does  vest.     Upon  this  groimd,  that  the  point  is  settled 

both  by  King*s  Bench  and  Common  Pleas,  and  well  settled, 

I  think  there  should  be  a  new  trial.     Otherwise  also,  I  should  Surprise  may  be, 

be  of  the  same  opinion.  Certainly,  the  sufirgestion  of  surprise  is  ™^*  "]*•*  ***»  * 

not  m  all  cases  a  reason  for  a  new  trial;  but  m  particular  cases,  ^^ 

such  as  the  present,  it  may  be  (ii). — The  question  of  costs  is 

very  pecuUar.     There  is  a  verdict  in  part  for  the  plaintiff, 

which  already  carries  costs  for  him.     But,  for  form's  sake,  we  where  a  new 

must  set  aside  the  whole  verdict,  which  is  usually  done  on  trial  shall  be 

payment  of  costs.     But  this  will  be  giving  defendants  costs,  ^e^]JJJJ2i^ 

which  they  could  not  otherwise  have,  merely  because  they  have 

obtained  an  improper  verdict.     Therefore,  I  think,  that  under 

^ these  particular  circumstances,  the  verdict  should  be  set  aside  [    *S99    ]- 

without  costs. 

Dennison,  J. — I  am  of  the  same  opinion.     If  the  words  to  Qu-  Whether*  ; 
A.  B.  only  were  inserted,  I  should  think  it  would  not  be  re-  ^'^^y"^ 
strictive:  at  least  it  should  be  left  to  a  jury.     In  RawUnson  words  of  restrict 
and  Stone,  M.  20  Geo.  2  (w),  an  inland  bill  of  exchange  was  tSon  be  rendered 
drawn  payable  to  A.  or  order,  who  indorsed  it  to  B.,  without  »*>'  negotiable, 
adding  any  thing  more.    The  question  was,  Whether  there 
was  such  an  interest  in  the  executor  of  the  assimiee,  as  that 
he  might  assign  it.     The  Court  held,  upon  enquiry  from  mer- 
chants, that  it  might  be  indorsed  thus:  ^*  C,  executor  or  ad- 
**  ministrator  of  S."    When  a  man  says,  "  Pay  to  A.,"  the 
law  says,  it  is  "  to  A.  or  order.''    He  then  says,  I  intend  it 
should  not  be  so.    What  signifies  what  you  intend?     The  law 
intends  otherwise.     Same  opinion  as  to  costs. 

Foster,  J. — I  am  of  the  same  opinion.     This  is  now  the 
settled  law,  and  ought  not  to  have  been  left  to  a  jury.    People 
talk  of  the  custom  of  merchants.     This  word  custom  is  apt  to 
mislead  our  ideas.     The  custom  of  merchants,  so  far  as  the  Ciutom  of  mer- 
law  regards  it,  is  the  custom  of  England ;  and  therefore  Lord  <^^  ^bSsSd 
Coke  calls  it,  very  properly,  the  law-merchant.     We  should  J^^j  not  any 
not  confound  general  customs  with  special  local  customs.     I  ipedal  local  cut* 
think  there  should  be  no  costs.  ^*'™' 

WiLMOT,  J. — ^There  are  two  questions.  Whether  the  law 
is  fully  settled,  and  upon  what  principles?  It  is  certainly  now 
settled,  and  upon  these  principles :  The  orimnal  contract  be- 
tween the  drawer  and  payee,  is,  to  pay  to  the  payee  and  his 
assigns,  and  the  assigns  of  such  assigns,  in  infinitum.  There 
is  the  same  privity  between  the  drawer  and  the  last  assimee, 
as  the  first.  The  first  assigns  over  that  chose  in  action,  which, 
in  its  nature,  and  by  the  express  permission  of  law,  is  assign-* 
able,  with  the  same  privileges  and  advantages,  that  it  had  when 
he  received  it.    It  might  be  a  considerable  question,  whether  a 

(tt)  Gut  V.  Mason,  1  T.  R.  84 ;  yemon  (w)  Barnes,  164,  Willes,  559,  in  C.  P.: 
V.  Hankey,  2  T.  R.  113|  Spimg  y.  H(^,  confirmed  on  error  in  K.  B.  3  Wib.  1 ;  2 
pott,  S02,  Stra.  1260,  &C.bythenameof  JloMisofi. 
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EoiE  man  can  limit  and  modify  the  property  or  not,  even  by  espren 

Eait  India  c     ^T'l**  °^  restriction,  so  aa  to  check  its  curi^ncy.     By  giving 

■ , '    a  bare  authority,  he  may  do  it;  as,  "  Pay  to  A.,  for  my  use;' 

But  if  he  indorses  it  generally,  1  should  have  a  great  doubl; 

[  '300  ]  •supposing  it  purchased  by  a  subsetjuent  indorsee,  for  a  valu- 
able consideration  {x).  In  the  present  case,  I  think  assigning  ii 
to  A.  carries  the  property,  with  all  its  qualities.     It  implie»s 

^  consideration  to  have  been  given.     I  have  a  note  of  Aehetot 

I  and  Fountain,     Mr.  fVeare  then  cited  a  case  so  determined  in 

Cnmnion  Pleas,  probably  that  of  Moore  and  Manning.    As- 
other  case  shews  the  liberality  ivilh  which  indorsements  have 
been  construed:  Cartb.  403(j/).     The  question  was,  whelhn 
indorsement  to  the  order  of  A.  will  enable  A.  to  maintain  as 
action.     Detennined.  that  it  will.    If  so,  a  fortiori,  an  indorse- 
ment to  A.  will  enable  him  to  indorse  it.  Custom  of  merchants 
ia  the  general  universal  law.    Facts  must  be  reiterated  to  m^ 
pinion  of  mei-  gucb  a  custom.   The  opinion  of  merchants  is  nothing.    Special 
thecniumV      custom  of  merchants  has  been  controlled  in  a  case,  where  an 
menhanu.  indorsor  had  divided  a  note,  and  indorsed  it  to  Be^'eral  persoos: 

Carth.  46(i,  Salk.(j!')     Held,  that  the  indorsor  cannot  vary  the 
original  contract,  and  split  one  note  into  twenty.      Determind 

§  to  be  a  void  custom,  though  allowed  to  be  the  custom  of  mn- 

chants.     Same  opinion  as  to  costs. 
New  trial  was  granted  without  payment  of  coBt«. 

(f)  Ai  to  indoraeiDPiiU,   nluch  mtricl  (i)  P.  65,  HaieHna  «.  Conly:  1  L^ 

Ihe  nc^Rlulitf ,  Me  Site  v.  Prctnl,    I  Rsyin.  SflD,  13  Mod  213,  S.  C.   "  Wtai 

Atk.  149:  JnchtT  V.  Bank  cf  Englaxd,  3  tbp  drsnrBr  o!  a  bill   bos  paid  pul,  jw 

Doug.  G37  ;  I't^lU  v.  Rffd.  6  Esp.  57.   As  n.ay  inciorjc  il  ovfi  for  the  rciidue  ^  albtr- 

long  u  Ihe   firit  indonement  conlinues  iviic  nnt,  hccauic  it  would  lutgrct  Ua  ■ 

tduik,  a  bill  or  a-M,  a)  agaiosC  tbe  payee,  larlely  ofacTiont ;"  per  Gould,  J.,  tnJila- 

dnwer,  and  acceptor,  i>a»lgnabU  by  mere  um  t.  Ke«iiL,«,    2  Wils.    363;    £aoM '. 

deliiery.notwithstandingitmayhaveupon  Searki.    1  H.  Bla.  88.      See  aba  Hitm 

it9ub>equent>fniidDnements;    Smith  v.  \.  Dunhp,  2  Cowy.  571  ;    Walwfu.  SL 

Clarke,  Peake  N.  P.  C.  395.— See  Bayley  Quinlia,  1  Bot.  &  P.  653;  and  Baykr* 

on  Bill!,  48  (ed.  1S13.)  Bills,  51,  1S5  (ed,  1813). 

is)  FUher  t.  Pofffrtl. 


The  King  r.  Barker  and  Others. 

S.  C.  3  Burr.  136S, 

"•he  W  ORTON  moved  for  a  mandamus  to  the  trustees  of  a  meet- 
t^Mreacu-  ing-house  at  Plymouth,  to  admit  a  teacher,  one  Mence;  on» 
rate  tohiiebc  suggestion  by  affidavit,  that  he  was  elected  under  the  deed  of 
P*!*  trust  by  the  congregation,  and  refused  admission;  and  cited 

K.  and  Blower  (a),  a  late  case  in  King's  Bench,  where  a  nMn- 
damus  was  granted,  to  restore  a  curate  to  a  chapel  in  Stafford- 
shire, who  was  nominated  by  the  vicar  and  ousted :  which 
mandamus  is  now  at  issue. 

Per  Cur. — We  have  considered  of  that  case  since,  and  are 
all  clear,  that   this  is  the  proper  specific   remedy,  where  ■ 

(a)2  Burr.   1043:  The  chapel  ivas  a  ilonative,  endowed  with  land)  :   5.  T.  riled 
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curate  is  ousted  from  a  chapel  to  which  he  has  a  right.     In     tbb  Kimo 
such  cases,  a  clergyman  is  not  to  be  driven  to  his  ejectment.  n,J!l, 

Rule  to  shew  cause. — [S.  C  post^  352.] 


Barker. 
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ToNsoN  V.  Collins.  [      301      ] 

Action  on  the  case,  for  selling  certain  books  called  the  Q«-  Whether 
Spectators,  printed  without  any  licence  or  consent  from  the  ^^^ilJ^autlSi, 
sole  and  true  proprietors  of  the  copy  thereof,  viz»  the  plaintiffs,  as  a  valuable 
to  their  injury  and  damage.     On  not  guilty  pleaded,  the  jury  property,  inde- 
found  a  special  verdict  to  the  followmg  effect.  Slf  ri^*'' 

*^  That  the  Spectator  is  an  original  composition,  by  natural 
**  born  subjects  resident  in  England,  viz.  Mr.  Addison,  Sir  R. 
**  Steele,  &c.  first  published  A.  D.  1711.  That  Jacob  Tonson 
*'  deceased,  in  171^  purchased  of  the  authors  for  a  valuable 
'^  consideration,  the  said  work,  to  him  and  his  assigns  for 
ever.  That  the  plaintiffs  Jacob  and  Richard  are  his  personal 
'  representatives  and  assigns.  That  old  Jacob  in  his  lifetime, 
and  the  plaintiffs  since  his  death,  have  constantly  printed  and 
*'  sold  the  said  work  as  their  property ;  and  now  have  and  al- 
*'  ways  have  had  a  sufHcient  number  of  books  of  the  said  work, 
exposed  to  sale  at  a  reasonable  price.  That  before  the  reign 
of  Queen  Anne,  it  was  usual  to  purchase  from  authors  the 
perpetual  copy-right  of  their  books,  and  to  assign  the  same 
'*  for  valuable  consideration,  and  to  settle  them  in  family  set* 
*'  tlements,  for  the  provision  of  wives  and  children.  That> 
**  to  secure  the  enjoyment  of  said  copy-right,  the  Stationers' 
*'  Company  have  made  several  bye-laws;  particularly  one  dated 
17  August,  1681,  and  another,  dated  14  May,  1694  (therein 
set  forth),  reciting  and  recogniadng,  in  the  strongest  terms, 
the  copy-right  of  authors  and  their  assigns,  and  prohibiting 
'^  any  infraction  of  such  right  by  members  of  their  Company, 
*'  under  certain  pecuniary  penalties.  That  the  said  clacob 
**  Tonson,  deceased,  compUed  with  the  conditions  required  by 
*^  the  said  Company,  to  ascertain  his  right,  by  registrii%^e 
**  said  work  as  soon  as  he  had  purchased  the  copy.  Th^t^Ke 
**  defendant,  without  licence  of  the  plaintiffs,  and  knowing 
*'  the  said  copy  to  have  been  purchased  by  said  Jacob  Tonson 
deceased,  printed,  published,  and  sold  several  copies  of  the 
same  in  April  and  May,  1759,  whereby  the  plaintiffs  were 
'*'  ^damnified;  but  whether  the  defendant  is  liable  in  law  to  [  *3Q2  ] 
'^  answer  the  damages,  they  are  ignorant.  But  if  the  Court 
'^  shall  adjudge  him  liable,  they  find  him  guilty,  damages  5/. ; 
**  if  otherwise,  not  guilty." 

Wedderbumy  for  the  plaintiff. — The  general  question  will 
turn  on  the  right  of  the  plaintiffs.  For  sufiScient  acts  of  the 
defendant  are  found,  of  infiringing  that  right,  if  existing:  which 
right,  if  any,  must  be  a  right  of  property  at  common  law;  for 
this  case  is  quite  out  of  me  statute  of  Queen  Anne  {a).    The 

(a)  An  author  has  a  property  in  an  tm-     tute ;  Southey  v,  Sherwood,  2  Meriv.  43^; 
published  work,  independent  of  the  sta-      Macklin  ▼.  lUehardsoH,  Ambl.  094. 
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right  of  authorB  in  general  is  now  to  be  determined ;  not  of  any 
particular  bookseller.  From  the  industry  of  the  author,  i 
_>  proiit  rouet  arise  to  somebody :  I  contend  it  belong  to  the 
author;  and  when  I  speak  of  the  right  of  property,  I  mean  in 
the  profits  of  his  book,  not  in  the  sentiments,  style,  &c.  I  fhsU 
endeavour  to  shew, — I,  That  this  right  is  as  well  founded  u 
any  other  right  of  property :   II.  That  it  is  also  recognized  bj 

the  laws  of  England. 1.   Property,  according  to  Seldwi, 

Mar.  Claus.  is  jus  vtendi,  fruendi,  alienandi,  &c.  Dif^nxl 
originals  are  assigned  of  the  right  of  property.  All  agree,  dial 
its  final  cause  is  to  promote  the  industry  of  indivicluals.  Pro- 
perty at  first  continued  only  as  long  as  possession ;  then,  was 
extended  for  hfe ;  then,  was  transmissible  to  representad^e^: 
lastly,  was  refined  into  the  multiplicity  of  rights  we  now  expe- 
rience. According  to  Grotius,  invention  is  one  ground  of  pro- 
perty, occupancy  another.  The  present  ground  is  invention. 
While  a  work  is  in  manuscript,  the  author  has  entire  domiiwe 
over  it.  Courts  have  interposed,  to  stop  its  publication  by 
other  men.  tVebb  and  Rose{b);  Forester{c)  and  tVaIier{dr, 
late  Case  of  Lord  Clarendon's  Manuscripts  in  ChancerT(e).  If, 
instead  of  copying  by  clerks,  an  author  prints  for  the  use  uf 
his  friends,  he  gives  them  no  right  over  the  copies,  fto- 
]  "ceed  one  step  farther:  If  he  publishes  by  subscription,  W 
no  books  are  deUvered  but  to  subscribers;  they  have  no  rigi* 
over  the  copies,  but  only  to  use  them.  This  leads  us  to  a  g^ 
neral  publication :  There  also  every  purchaser  has  a  right  to 
use,  but  nothing  farther.  The  profits  of  the  sale  must  go  m 
somebody.  The  printer  and  other  mechanic  arrists  concerwJ 
in  the  impression  are  paid  for  their  parts;  the  author  vh»*^ 
the  first  mover  ought  in  justice  to  be  paid  too.  This  doccriof 
is  also  consistent  with  public  utility.  Learning  would  be  pt^ 
judiced,  if  authors  may  be  stripped  of  this  independent  provi- 
sion  for  themselves.  It  may  be  objected,  1st.  That  this  riebi 
is  incapable  of  possession. — Not  more  than  ad  vow  sons  andotber 
incorporeal  rights  are.  2dly.  It  is  impossible  to  be  guarded. 
— Laws  are  the  guard  of  property  in  society,  not  bolts  and  bars- 
This  very  action  is  a  proof  that  it  may  be  guarded. 

II.  This  right  is  recognized  by  the  laws  of  England.  Ma- 
nuscripts are  quite  out  of  the  case.  They  could  produce  nii 
profit.  Tlierefore  I  shall  begin  from  the  introduction  (/I  "f 
printing  by  Caxton  in  1471,  (for  Dr.  Middleton  has  confuI*il 
the  story  of  its  prior  importation  at  the  King's  expencc),  •»! 
herein  shall  rely  principally  on  Ames's  Typographical  Antiqui- 
ties. Caxton's  books  were  all  printed  at  the  expence  of  private 
persons.  Pynsoii's  and  De  Werde's,  the  same.  There  w«t 
then  no  profits,  or  but  Uttle,  arising  from  the  impression.  Aboni 
1500,  the  encouragement  arising  from  sale  began  to  be  suffi- 


17. 
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cient,  without  patronage.     Since  1506,  no  books  have  been       Ton«on 
printed  at  the  private,  expence  of  patrons.     But  now  they  be- 
gan to  be  printed  cum  primlecio  ad  imprimendum  solum.   These 
privileges  do  not  contradict  the  idea  of  a  prior  right  of  property ; 
they  only  support  and  protect  it.     Henry  8th's  book  on  the  Sa- 
craments was  printed  1521  y  cum  privilegio.     This  he  gave  the 
printers,  in  his  private  right  as  author.    Another  ancient  book, 
edled  the  Customs  of  London,  having  no  certain  author,  has 
therefore  no  privilege.     ♦About  this  time  the  Crown  began  to  [     •304    ] 
exert  its  prerogative  copy-right  (g);  which  shews,  that  a  copy- 
right may  exist.     There  was  no  King's  printer  by  patent,  tUl 
the  reign  of  Edw.  6.     He  granted  one  to  .Grafton,  with  some 
exceptions,  as  of  grammars;  which  were  then  the  property  of 
Sarthelet,  printer  to  Hen  8,.  being  books  composed  at  the 
King's  expence.   In  Rym.  XV,  150,  there  is  a  patent  for  print- 
ing Grreek  and  Hebrew.     This  arose  from  the  great  expence 
of  purchasing  manuscripts.     There  could  be  no  copy-right  in 
classic  books;  therefore,  the  King  seised  them,  as  bonanuUius 
9nd  things  derelict.   These  patents  are  most  of  them  for  Bibles, 
\     &c.  which  are  things  gained  at  the  expence  of  the  Crown,  and 
therefore  they  are  the  subject  of  copy-right;-- or  for  almanacks, 
j     &C.  which  are  things  derelict  (Ji).     One  patent  indeed  goes  out 
I     of  this  rule;  that  for  printing  law  books.     I  cannot  account  for 
the  principle  upon  which  tnat  is  foimded.     Next  came  the 
power  of  Ucensing,  which  arose  from  the  religious  disputes  then 
^     prevalent.     This  made  printing  be  looked  upon  all  over  £u- 
'     Fope  as  a  matter  of  state,  and  proper  to  be  regulated  by  law. 
'    In  1537,  Hen.  8.  published  a  proclamation  against  printing 
'    without  licence.     Fox,  512,     In  1555,  another, .  ordering  the 
'  .possessors  of  heretical  books  to.  bum  them;  else,  to  be  ac- 
\'  counted  rebels,  and  executed  by  military  law.   The  same  King 
'    erected  the  Company  of  Stationers,  professedly  to  regulate  the 
'    press.    His  charter  was  confirmed  by  Queen  Eliz^abem  in  1558. 
'^    In  1556,  a  decree  of  the  Star  Chamber  regulated  the  manner 
^    of  printing,  and  number  of  presses.    Ames,  534.    In  1583,  two 
1   printers.  Wolf  and  Ward,  insisted  upon  a  right  of  printing  all 
^    Dooks,  even  where  there  were  copyrrights existing;  Stowe,  223^ 
tit.  Stationers'  Company.     But  commissioners  appointed  by 

■  the  Crown  willed  them  to  desist.  In  1585,  another  decree  of 
V   the  Star  Chamber,  that  no  man  should  print  books,  whereof  the 

■  :  property  was  in  others,  according  to  the  allowed' ordinances  of 
'  the  Stationers'  Company.  In  15iS,  several  printers  surrendered 
I  csertain  copy-rights,  to  the  use  of  the  poor  of  the  Company  of 
t    Stationers;  reserving  a  power  of  printing  them  at  the  lowest 

i   rates;  Ames,  551.     This  shews,  that  the  *  profits  of  publica-  [    ♦305    ] 
\    tion  were  then  usually  assigned.     Tottel  had  several  copy- 
I    rights.     This  severity  of  the  Star  Chamber  had  no  good  end. 
I    Another  decree  of  the  Star  Chamber  was  made  in  1637,  mo- 
delled on  that  of  Qu.  Eliz.     During  the  ensuing  usurpation, 

{g)  See  Sol.  Gen.  Yorke'*  argument,  ante,  112,  and  notes. 

(ft)  But  seepof^  328. 

VOL.  U  R 
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Tosso!!       the  same  tyrannical  powers  were  exerted.     After  the  restara- 
"■  tion,  the  statute  of  the  13  &  lliCar.  2((),  was  modelled  on  the 

coLLiH^.  gjjjj.  Chamber  decrees,  and  stales,  that  many  had  the  ri|^ 
solely  to  print,  talks  of  the  owner's  consent,  and  gives  a  penally 
in  case  of  transgression,  to  the  owners  of  books  and  copia. 
Though  all  these  restrictions  were  founded  on  wrong  principla 
of  policy,  yet  they  are  strong  arguments  of  a  generally-allowtJ 
pre-existing  copy-right.  As  to  the  law  patent,  (the  bestir 
count  of  which  is  in  the  Case  oi  Roper  and  Streefrr{k),  [anfl 
in  Carter{l),  whatever  validity  it  may  have,  it  can  have  norf- 
feet  on  the  present  question.  It  confines  the  author  of  a  fam 
book  to  print  witli  a  particidar  person.  It  does  not  lake  *"W 
any  copy-right  (m).  Few  precedents  to  be  met  with  id  the 
books.  Ponder  and  Braddet,  13  Car.  2,  Lill.  Entr.  6";  ic- 
tion  upon  the  property  of  the  Pilgrim's  Progress.  What  cssa 
there  are,  are  ill  reported ;  being  all  on  patent  rights,  and  there- 
fore the  law  printers  would  only  print  the  arguments  on  one 
side.  In  i  Mod,  256,  property  of  almanacks  are  said  to  be  Ar 
King's,  first,  because  derelict ;  secondlv,  as  prerogative  copiw. 
since  they  regulate  the  feasts  of  the  Cnurch. — The  expiralioi 
of  the  licensing  act  of  Car.  2,  gave  rise  to  the  statute  of  Qum 
Anne(n);  which  recognizes  authors  as  proprietors;  and  pro 
particular  remedies  by  b  penal  action.  It  takes  away  no  a\t- 
cedent  right.  There  is  a  saving  claiisc  of  all  antecedent  righu. 
The  words,  "  for  fourteen  years  and  no  longer,"  extend  oiJi 
to  the  accumulative  remedy  by  penal  action.  There  have  bea 
many  cases  in  Chancery,  wherein  injunctions  have  been  grant- 
ed, to  restrain  the  sale  of  books,  in  prejudice  to  the  propriety 
of  copy -rights.  Moite  and  Falkner  before  Talbot,  C.  liiiJitt 
—Eyre  and  Walker,  coram  Talbot,  C.  1735(»).—  WaUhotid 
Walker,  1736,  coram  JekyU,  M.  R.(y}— The  Case  of  G<^'' 
]  Works  in  1737,  where  Lord  Chancellor  made  "the  injuncom 
perpetual;  which  he  could  not  have  done  merely  under  tbt 
act.  Aunten  and  Care,  1739.  In  fine,  this  species  of  propeflj 
is  acknowledged  by  act  of  Parliament — Long  understood  tp  fi' 
vested,  and  made  tho  subject  of  family  settlements — recogniiri 
by  the  Court  of  Chancery.  Therefore,  we  presume  tli»i ' 
court  of  law  will  allow  an  action  on  the  case  to  lie  for  its  liub- 
tion. 

Thvrlow,  for  the  defendant — The  right  contended  for.  ifii 
exists,  must  arise  from  either — 1.  Privilege;  'i.  Common  law  ppv 
perty.  It  supposes  a  right  to  multiply  copies  in  infinitum ;  iii 
to  exclude  other  persons  from  making  profit  by  muldplyinf 
them.  Some  parts  of  the  verdict  quite  out  of  the  case.  It  is  of  w 
consequence,  whether  the  authors  are  natural  bom  subject*  f 
no ;  because  this  right  of  property,  if  any,  is  personal ;  and  imj 
be   acquired  by  aliens. — Of  no  consequence  noto,   that  tbo 

(I)  C.33.     Secant;,  lll.n.  (n)  Sev  BaJcet 

{k)  Cited  poit,  32R.  370. 

(/)  Ciiseof  RrJIt'iJbriHgmenl,  Catwr,  (a>  Foil,  SOU,  n,  («). 

8S;  5  Bu.  Abr.  p.  SBS;  S.  C.  aUA  anlc,  (i>)  Cited  poit,  381. 

113;  S.  C.  died  10  Mod.  106.  (p)  Ih. 
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oontinaed  to  publish  it.     If  there  be  any  property,  they  may      Ton«o» 
use  it  as  they  please.     It  might  have  been  an  ingredient  at  the  "• 

trial,  by  which  to  measure  the  damages.  The  case  has  not  -  °''^"^^'  . 
been  argued  as  a  right  arising  from  privilege,  or  flowing  from 
any  act  of  the  state.  I  shall  therefore  insist,  I.  That  it  does 
not  exist  naturally  or  flow  from  natural  law :  II.  That  where 
this  kind  of  property  has  been  spoken  of  by  learned  men,  or 
even  by  Courts  of  justice,  it  had  reference  to  the  extraordinary 
acts  of  the  state. 

I.  Public  utility,  &c.  points  one  way  as  wdl  as  the  other. 
It  is  useful  to  the  public,  that  a  monopoly  should  be  abolished. 
The  establishment  of  copy-right  may  tend  to  the  advantage 
of  authors;  not  of  the  public.  When  a  perpetual  monopoly 
if  established,  printers  who  purchase  copies  will  print  in  the 
^▼ilest  and  the  cheapest  manner;  which  will  make  the  curious  [  *307  ] 
reaort  to  foreign  countries.  The  act  of  Parliament  therefore 
wiaely  gives  a  limited  monopoly,  and  not  a  perpetuaL  Pro- 
perty in  tlie  profits  of  publication  must  presuppose  property  in 
Ae  thing  itself.  And  the  subject  of  this  property,  if  any,  must 
be  in  the  abstracted,  ideal,  incorporeal  composition.  Now,  the 
idea  of  the  composition,  as  it  lies  in  the  author's  mind,  before 
it  18  substantiated  by  reducing  it  into  writing,  has  no  one  idea 
of  property  annexed  to  it.  In  the  Roman  law,  there  was  a 
OBestion  concerning  specification,  long  debated  between  the 
Froculi  and  Sabini.  if  I  write  any  Carmen,  &c.  on  the  mate- 
rials whereon  Titius  has  wrote  his  Carmen,  &c.  before,  it  be- 
hrngs  to  TitiuSfJure  epecijicationis.  Vide  Lnstitut  and  Puffen- 
don  on  the  subject  (r) ;  who  observes,  that  this  is  not  an  ori- 
pnal  method  of  acquiring  property,  but  merely  by  contract. 
oee  also  Seld.  Mare  Claus.  cap.  22.  Publications  by  subscrip- 
tion shew,  that  there  is  a  method,  by  which  an  author  may  gam 
a  profit  for  his  works,  without  resorting  to  any  copy-right.  I 
inaist,  that  every  subscriber  has  a  riffht  to  do  what  he  pleases 
WI&  the  book  he  has  so  subscribed  for.  It  will  be  difficult  to 
Aew  the  remedy  of  such  a  right  as  this.  Wi31  the  remedy  lie 
against  the  keepers  of  circulating  libraries,  who  buy  one  copy, 
and  hire  it  to  an  hundred  to  read? — Or  against  a  man  who 
lends  it  gratis?  Both  ^atif^  the  ctiriosty  of  others,  and  stop 
die  sale  of  the  book.  It  will  be  difficult  to  confine  this  merely 
to  books,  and  not  extend  it  to  other  inventions.  A  learned 
aiithor  t  has  endeavoured  at  it,  and  brangled  it,  and  made  J^^^**P  ^""^ 
Duaerable  stuff  of  it.  He  attempts  a  distinction  between  the 
labour  of  the  head  and  of  the  hand.  But  in  some  machines 
the  labour  of  the  head  is  much  greater  than  that  of  the  hand. 
Sir  Isaac  Newton  had  no  greater  property  in  his  Principia,  than 
Lord  Orrery  had  in  his  machine.  If  the  labour  of  the  head 
gives  the  riffht,  the  property  is  just  the  same.  And  it  is  pos- 
sible, that  me  in*vention  of  a  mouse-trap  might  cost  its  author  [ 
die  same  labour  of  head  that  the  orrery  did  its  noble  contriver. 
So  that  this  ground  of  property  depends  entirely  upon  the  dif- 

(r)  PoU,  384. 
R2 
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ference  of  heads.     The  right  of  property  in  books  and  m- 
chines  is  therefore  the  same.     Both  have  arisen  from 

II.  The  extraordinary  acts  of  the  state.  The  licensing  ictt 
began  in  England  in  1400  and  odd.  Before  that  no  maiii 
appear  of  property  in  hooks.  St.  Ambrose  "  De  Vitis  Pamm 
appears,  from  Ames,  to  have  been  hcensed  by  the  archbi-boji 
In  C^us  Coll.  library  at  Cambridge,  there  are  maiw  book*,  in 
IWS.  as  well  as  print,  published  under  licence.  From  I»B, 
privileging  and  printing  went  hand  in  hand,  printing  being 
supposed  ft  flower  of  the  Crown.  Indeed  there  are  greal  a- 
gumenta  for  supposing  that  printing  was  imported  by  tk( 
Crown.  Lord  Coke  says  so — And  l*olydore  Virgil  the  »a^ 
in  the  reign  of  Henry  8th.  Be  this  as  it  will,  the  privilejB 
granted  imply  no  idea  whatsoever  of  copy-right  in  authon 
They  relate  merely  to  printers,  as  if  in  nature  of  a  patent  f* 
this  new  invention  of  publication.  In  I55I,  licence  grsnnJ 
to  Laurentius  Torrentmus  to  print  the  Pisan  Code.  Here  n 
nothing  new  in  the  invention  of  the  book:  The  encourageinen 
ia  to  tlie  labour  of  printing.  Qu.  Eliz.  granted  a  patent  k 
the  sole  printing  of  music, — another  for  maps  of  Englam!,- 
another  for  latin,  &c. — ^All  these  patents  are  totally  foreigii » 
any  notion  of  copy-right.  They  rather  exclude  it.  The  ra- 
8ona  of  creating  this  exclusive  property  in  printers  were  i»- 
sons  of  state.  Darey  and  Allen,  Moor,  673;  the  privileged 
sole  printing  was  held  to  be  good,  for  the  peace  and  safetj  ^ 
the  realm.  So  in  Holland,  a  theological  controversy  once  tan* 
high,  that  the  state  enjoined  the  disputants  to  proceed  no  fa- 
ther, lest  they  should  offend  contra  bonos  mores.  At  ienpt 
it  was  provided,  in  1556,  that  no  one  should  print  books  wnii- 
out  leave  from  the  Company  of  Stationers.  In  -43  ElJz-  ani«^ 
other  complaints  of  monopolies,  by  the  House  of  Commons,  i 
monopoly  of  the  translation  of  Tacitus  was  cumplained  nJ; 
]  which  shews  very  little  regard  to  any  *  right  of  either  autlw 
or  translators.  The  atat.  21  Jac.  1  (*),  savea  to  the  Crown  ibf 
right  of  giving  privileges  in  matters  of  printing:  Which  sbt^'' 
that  the  property  was  supposed  to  be  derived  from  the  Crc*» 
The  word  "  property  "  in  the  statute  of  Queen  Anne(/i«n« 
from  the  wording  of  the  orders  of  the  Company  of  Stationei*  i» 
1691 ;  who  were  fond  enough  of  asserting  such  a  right.    1^' 


{«)  C.  3,  «.  10,  concerning  monnpolio. 

(0  a  Ann.  c.  IB.  But  no»  by  jtnt. 
fit  0.  3,  c  I5S,  g.  4,  it  ig  itiacled,  Ihat 
froai  (uid  after  the  piiuiiig  tbereof,  (June 
3S,  ISlt),  the  Butliot  of  injr  book  com- 
pMed  and  not  printed  und  publiihcd,  or 
wliidi  ihall  Ihcreattcr  be  campowd  nnd  be 
printed  idiI  publUhed,  mod  hit  uugnee  or 
iBigns,  lhallhavetheialelibeiiyorprinting 
and  lepriniing  such  book  for  lnen<;-eiKlit 
Jem,  from   the  day   of  first  publishing 


livii 


I  also,  irihe  author  thallbe 


period,  for 
udue  or  his  natur^  lift :  and  by  »,  H, 
if  the  author  of  any  booli,  which  bhall 
haie  been  publiihed  fourleeti  yeiri  «l 


ing  r  and  if  lie  shall  die  before  the  'IT** 
Oon  of  thi!  fojitoen  years,  then  ibc  C 
Bonal  reptcwnWtive,  or  hiiMngnrbM 
have  the  sole  right  of  priodng  and  P* 
liihing  for  the  further  term  of  ta*" 
yean,  after  the  eipintion  of  ibeiol'r 
teen  yean:  and  by  a.  9,  if  tbexd" 
any  book  then  publiihed  thall  be  lit>{' 
the  end  of  lReiity.«ijght  yean  •A'l  * 
tint  pubiicttton,  lie  shaU.  (or  6e  kB>- 
dcr  of  hii  life,  have  the  lole  ttgti«f  r* 
ing  and  publishing  ihe  nine.  Ai  "'* 
conitracliun  of  this  itatule,  aee  ■*.  "- 
1.  (,/). 
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statute  provides,  that  if  the  author  overlives  fourteen  years,  Tohbow 
the  property  shall  return  to  him :  that  is,  it  shall  no  longer  >,  "• 
remain  in  the  printer,  according  to  the  orders  of  the  Stationers'  - 
Company.  Suppose  now  the  author  had  assigned  it  for  fifty 
years;  I  should  contend,  that  the  subject-matter  of  this  assign- 
ment is,  by  the  statute,  made  incapable  of  subsisting  for  more 
than  fourteen  years.  By  one  clause  in  the  statute  of  Queen 
Anne(t?),  certain  great  officers  were  enabled  to  regulate  the 
prices  of  books;  not  only  of  those  entered  at  Stationers'  Hall^ 
but  of  all  others.  This  would  not  have  been  repealed,  had  the 
Legislature  thought  a  proper^  attached  in  authors  exclusive 
of  the  terms  in  this  statute.  For  it  would  be  extremely  incon- 
venient, if  no  power  of  regulation  were  vested  any  where.  For 
then  authors  might  set  what  price  upon  their  works  they  pleased ; 
since  no  action  can  lie  against  them  for  abusing  their  power. 
This  is  the  first  action  ever  known  to  be  brought  upon  this 
bead  of  property  (for  the  declaration  in  Lilly's  entries  is  the 
mere  invention  of  the  author);  and  therefore  ought  not  to  be 
received.  Littleton,  Chapter  "  Knight's  Service,"  says,  "No 
action  can  be  brought  upon  the  statute  of  Merton  for  dispa- 
raging an  heir,  because  none  ever  had  been  brought."  (ii).  "  Di- 
versity of  Courts,"  says,  "  Writ  of  error  will  run  to  the  five 
ports;"  Brooke  (w)  says  the  like:  But  in  Dyer,  376,  because 
none  ever  had  gone,  it  was  determined  none  ever  should  go. 
Year-book,  39  Hen.  6,  a  royal  protection  to  the  King's  proctor 
at  Rome  disallowed,  because  none  ever  granted  before.  The 
cases  in  Chancery  are  none  of  them  opposite  to  this  doctrine. 
The  injunctions  granted  are  all  of  them  since  the  statute  of 
Queen  Anne,  which  clearly  vests  an  absolute  right  in  authors, 
&c.  for  fourteen  years.  In  the  late  case  of  Tanson  and  Walker^ 
about  Newton's  Edition  of  ♦Milton,  Lord  Chancellor  did  not  [  •310  ] 
determine  upon  the  general  right  of  property,  but  upon  the 
statute.  For  Dr.  Newton's  notes  were  clearly  within  the 
term.  However,  an  injunction  in  Chancery  is  not  conclusive 
to  the  right.  It  is  not  that  solemn  adjudication  which  the  law 
requires. 

Wedderbum  in  reply. — The  jiuisdiction  of  the  Court  of 
Chancery,  to  grant  injunction  in  these  cases,  well  supported 
by  the  finding  of  the  jury,  that  this  is  a  customary  property. 
The  profits  of  authors,  &c.  must  arise  from  an  extensive  safe.- 
It  is  therefore  their  interest  to  publish  books  in  the  best  and 
the  cheapest  manner.  But  if  they  did  not,  this  is  only  argu-^ 
mentum  ab  abusu.  If  this  right  be  abused,  you  may  lay  re- 
strictions upon  it,  as  was  done  by  stat.  8  Ann.  [c.  19,  s.  41, 
though  that  clause  is  now  repealed  by  12  Geo.  2,  [c.  36,  s.  3j. 
Books  cannot  be  compared  to  mechanical  inventions,  with  any 
propriety :  For  those  are  capable  of  improvement  at  every  copy 
made.  Books  are  usually  reprinted  verbatim.  We  allow  that 
reasons  of  state  gave  birth  to  exclusive  patents;  but  deny  that 
such  patents  gave  original  to  or  interfered  with  copy^rights. 

(v)  S.  4,  post,  310.         (»)  Co.  Liu.  s.  107,  80  a.         (w)  Cm^  Fwtt,  pL  35. 
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Patents  were  chiefly  in  favour  of  printers,  being  a  new  art  which 
tended  to  diffuse  knowledge.  Learned  men  were  origiiullf 
■  rewarded  by  the  emoluments  they  received  from  the  reeort  m 
pupils,  Wiien  their  Icaoitng  came  to  be  diffrised  by  bo^ 
society  gave  them  this  reconipence  instead  of  it ;  which  we 
hope  the  Court  will  protect. 

Lord  Mansfield,  C.  J. — Let  thiB  case  stand  oyer  for  far- 
ther argument.  Theru  is  no  doubt,  but  the  violation  of  dui 
property,  which  may  be  the  subject  of  an  injunction  in  Chan- 
cery, will  maintain  an  action  on  the  case  in  this  ConrL 
Because  every  injunction  proceeds  upon  the  supposition  of  * 
Wal  proper^.  There  are  two  sorts  of  cases  in  the  Court 
of  Chancery,  which  I  desire  may  be  looked  into;  Ist,  Whew 
there  hath  been  no  printing  or  publication  at  all  (x).  The 
statute  of  Queen  Aime  seems  evidently  to  distinguish  dii» 
[  •311  ]  •from  other  cases.  In  the  case  of  the  edition  of  Pope's  Lh- 
ters  to  Swift,  the  question  was,  Whether  the  property  wa«  aM 
transferred  to  the  correspondent.     Lord  Hardtricte  thou^ 

I  not,  and  that  the  writer  was  still  the  proprietor,  and  therefore 

granted  an  injunction  against  the  assignee  of  Swift.  2d.  When 
the  term  given  by  act  of  Parliament  has  been  clearly  expired. 
I  remember  no  case,  where  the  merits  have  been  fully  areued. 
and  the  injunction  made  perpetual,  at  the  hearing  of  the 
cause;  therefore,  they  ate  not  quite  decisive;  and  yet  thtj 
have  great  autlu)rity.  They  at  least  .answer  the  objectioa 
against  the  disuse  of  these  actions ;  since  the  parties  injund  ' 
>  have  followed  their  remedy  in  another  Court.      In  Tooson  asi    \ 

Walker,  Lord  Hardnncke  inclined  to  the  projierty,  but  sentil 
to  law.  It  was  there  twice  argued,  but  never  certified.  The 
reason  why  he  leant  to  the  property  was,  because,  in  all  pre- 
rogative causes  of  this  kind,  the  counsel  for  the  Crown  had 
endeavoured  (right  or  wrong)  to  put  the  merits  on  a  supiM»ed 

Eroperty  in  the  Crown :  and  it  seemed  to  be   universally  »■ 
nowledged,  that  such  a  property  might  be  subsisting.    Ld 
the  Judges  he  attended  with  copies  of  the  cases  in  Chancer}. 
[&c.j»i(,3ai.] 

(i)  Att,  SOa,  n.  (o). 


The  King  ».  Wheeler. 

S.  C.  3  Borr.  I29T,  but  not  8.  P. 

The  nuHcT'i  A.N  attachment  had  issued  against  the  defendant,  for  disobef- 
nportuponiD-  ing  an  award,  and  filing  a  bul  in  Chancery  against  the  utt- 
raMM^nn-  ti^^tors.  and  he  had  been  examined  upon  interrogatories.— 
not  be  moTed  Morton  moved  for  the  master's  report,  upon  the  last  day  of  the 
(ot<^\*»itj  Term,  without  previous  leave  of  the  Court,  upon  an  ^dafit, 
wiihoui^rtou]  ^^^^  *^^  defendant  had  made  the  proceedings  on  this  very  it- 
letTeoTihe  taclunent  the  subject  of  a  supplemental  bill,  and  had  moved 
c*™"!  "^  for  an  injunction.  Objection  by  Howard,  that  this  motion  wss 
npoo  eiirtonii.  ij.].egui„_     gyt^  p^  Q^^^ — jj,  ^  ^^gg  g^  extraordinary  as  tiw. 
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the  contempt  beins  evenr  day  increasing,  the  Cburt  will  di»-  Tub  Kino 

pense  with  their  rule. — However,  it  being  then  objected^  that  wheslbr 
the  defendant  was  not  personally  served  with  notice  of  this 


motion,  •but  only  that  it  was  put  under  his  chamber  door,  Ac  [    *312    ] 
Court  (for  tliat  reason  only)  refused  the  motion  (y).  nary  cases,  and 

penonal  wnrioe 
(y)  See  1  Tidd's  Pr.  518  (ed.  1821);  B.  ▼.  Edwards,  pott,  637.  of  notice. 


SITTINGS  AFTOR  TERM.— MIDDLESEX. 


Morris  r.  Harwooi>  and  Pugh. 

&  C.  3  Burr.  1241. 

Trover  for  a  mare,  which  Pugh  hired  of  the  plaintiff,  and  ««•  *'  v^^^ 
sold  to  Harwood,  the  oAer  defendant,  on  the  Slst  of  March.  ^^^*^J]J^ 
The  declaration  was  of  Easter  Term,  which  be^^an  the  8th  of  theconterdonii 
April:  and  no  evidence  was  given  of  a  demand  from  the  plain-  aft«  **>«  *"* 
tiff  to  Harwood,  till  the  9th  of  April ;  whereupon  Norton,  for  ^||^2khUie  de^ 
the  defendant,  insisted  on  a  nonsuit;  th^re  being  no  conver-  dantioniide- 
sion  till  demand  and  reftisal,  as  the  mare  still  continued  in  the  livered,  though 
possession  of  the  defendant     The  plaintiff  then  proved,  that  S^'tf'ii^ 
the  wnt  was  not  sued  out  or  served  till  the  2a  of  May,  long  eutthe  writ, 
after  the  demand  and  refusal.     Lord  Mansfield  at  first  in- 
clined, that  the  detention  before  action  brought,  coupled  with 
the  demand  and  refusal  after,  amounted  to  a  conversion  ab 
initio.     However,  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  B.  R.  whether  the  verdict  should  not,  in  re- 
spect of  costs,  be  entered,  as  if  it  had  been  found  for  the  de- 
fendant, the  mare  being  a^eed  to  be  delivered  immediately. 

N.  B.  It  was  agreed,  if  the  plaintiff  had  declared  on  a  spe- 
cial dav  in  the  Term ;  or  had  entered  a  memorandum  on  the  roll, 
that  the  action  was  brought  on  such  a  day  in  the  Term,  it 
would  have  cured  this  defect. 

[S.  C,  pott,  3S0.] 


LONDON. 

Ross  r«  Bradshaw. 

A.CTION  on  policy  of  insurance  on  the  Ufe  of  Sir  James  Ross,  ConceaUnent  of 
for  one  year,  commencing  22d  of  October,  1759,  with  warranty  c^'^^ycw 
from  the  insured,  that  Sir  James's  was  then  a  good  life^     Sir  ^<JJn<J3Cil, 
James  had  received  a  wound,  at  the  *battle  of  La  Fddt  in  r    •gig    ] 
1747,  in  his  loins,  which  had  occasioned  a  partial  relaxation  or  ifthe  life  be  war- 
palsy,  so  that  he  could  not  retain  his  urine  or  fasces :  which  ™ted  v^»  •■ 
cnrcumstance  was  not  mentioned  to  the  insurers  at  the  time  ot  ^^  inJliSncc. 
the  insurance.     At  eleven  months'  end.  Sir  James  died  of  a 
malignant  fever. 

Lord  Mansfield  gave  it  in  charge  to  the  jury,  that  there 
was  a  distinction  between  a  common  insurance,  and  one  with 
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ity.  That  the  concealment  of  many  circumstances  wS 
vitiate  the  first,  which  will  not  viliate  the  second.  Because  in 
the  second,  the  insured  takes  it  upon  him  to  prove,  in  case  of 
death,  that  cestuy  que  vie  was  in  a  general  goixl  state  of  healili. 
And  it  appearing  by  many  witnesses,  that  the  consequences  of 
Sir  James's  wound  were  inconvenient  only,  and  not  dangeroas 
to  hia  life  at  the  time  of  the  insurance,  the  jury  found  a  Tcrdkl 
for  the  plaintifi'(z). 

(i)  Thii  caie  ii  mote  fuUy  reported  in 
Mwih.  ln>.  770  (ed.  1809),  Park'.  Idi. 
fl49  (cd.  1817).    There  Lord  Manifild  it 


tetial  ri 


nunce  ihould 
way  nC  lift,  & 
iiTBnl;,  Iheo  nothing  need  be 


:,  in  8 


tbI,   I 


if  Utigsted,  ihu  the  life  t 
one  :  and  <o  it  my/  be,  though  lie  had  a 
panicalar  infirmity.  The  only  querlian  U, 
vhethei  he  wa»  in  a  reaionably  good  tUte 
ofbcallb,  and  «uch  a  life  ai  aught  to  be 
ioiured  on  common  teroit."  So  where  n 
policy  contsined  a  wairaoly,  dint  A.  6. 
trai  in  good  health,  when  the  policy  wai 
underwritten ;  and  it  appeared  in  evidence. 
that  though  lie  wai  troubled  with  spatoig 
and  CTtDipi  from  violent  fiti  of  the  gout, 
lu  »u  m  U  good  a  ttatc  of  health  when 
ihil  policy  wac  underwritten,  w  he  had 


the  leedi  of  hmhb  disorder.  We  niil 
bom  Kith  Ihc  tccils  of  mortality  in  m.  t 
man,  aubjecl  (t>  the  gout,  i>  a  Ufeofitk 
ofheing  injured,  if  he  fau  no  uckaoiii 

Verdict  for  the  plaintiS';  mUa  T.  Aak, 
Id.  T7I,  Id.  630.  If  there  be  no  >«■ 
ranty,  the  iowieT  takes  the  nk,  M 
hinuclf;  Stxkpnal  v.  Simoa,  HsBdL  bk 
T7i,Pirk'iliu.648.  Stal.  1 4  0. 1,  c.  iS, 
providei,  (hat  no  life  iiisiir»ncc  chill  k 
made,  where  the  Irunred  haa  no  mnnCi 
■ltd  that  the  iniured  shall  not  reanriaan 
than  hie  tuleresl.  8««  TidtwU  •.  .Mr- 
itein,  Peakt'i  N.  P.  C.  [ISI];    CMslli 

lu  policies  of  iniurance,  see  Ha^f^'. 
Bictardtm,  pml,  463  ;  CarUr  t.  Btdrn. 
poll,  SS3, 


promiK  boi 


Berens  r.  Rl'cker. 
Action  on  a  policy  of  insurance,  dated  21st  July,  1758. 
on  a  Dutch  ship  called  the  Tvd,  and  its  cargo,  at  and  frtmi 
St,  Eustatius  to  Amsterdam; — warranted  a  Dutch  ship  and 
the  goods  Dutch  property,  and  not  laden  in  any  French  port 
prevent  the  nhip  jn  the  West  Indies.  The  cargo  was  worth  12,000/.,  andn 
demnedti  b»-  J""*"'^''  ^^  tifteeii  guineas  per  cent. ;  for,  though  the  commcii 
ruipriM,orio  premium  before  the  French  war  was  but  three  guineas /rr 
cent.,  yet  it  was  thus  advanced,  by  the  number  of  captutK, 
which  the  English  had  made  of  neutral  vessels,  on  suspidan 
of  illicit  trade,  and  the  detention  of  those  vessels  by  the  pro- 
ceedings in  the  Courts  of  Admiralty.  The  defendant  imaer- 
wrotc  S~^.  of  the  plaintiifs,  for  a  premium  of  12/.  \Hs.  3W. 

In  May,  1758,  the  ship  was  at  St.  Eustatius  taking  mh.e 
cargo,  which  cnnsisted  of  sugar  and  indigo,  and  other  French 
commodities,  which  were  put  on  board  her,  partly  out  of  barb 
from  sea,  partly  from  the  shore  of  the  island.  The  ISihof 
June,  1758,  she  sailed  on  her  voyage :  27th  of  June  was  takeo 
by  an  English  privateer:  28th  Jtuie  was  carried  into  Ports- 
mouth, On  the  1st  of  August,  the  sailors  were  examinfJ 
upon  the  standing  interrogatories,  prescribed  by  stat.  29  G. -, 
C.  34,  and  the  captain  entered  his  claim  in  the  Adnurallf 
Court. 

•In  October,  17"i8,  the  claimants  were  cited  to  specify,  't"' 


[     •.'J14 
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part  of  the  goods  were  taken  from  the  shore  of  St.  Eustatius,       Bbrbm 
and  what  from  the  barks.     Citation  continued  from  Court  to  ^' 

Court,  till  February,  1759.     The  24th  of  February,  1759,  in-  ,         .""^  / 
terlocutory  decree  was  pronounced  for  the  contumacy  of  the 
claimants,  in  not  speci^ing  what  parts  of  the  cargo  were  so 
taken,  and  that  therefore  the  goods  should  be  presumed  French 
property. 

Appeal  to  Lords  Commissioners  of  Prizes.  Many  causes 
stood  before  it.  The  market  was  very  high.  The  cargo  in 
part  was  perishable.  Wherefore  the  agent  of  the  owners 
agreed  with  the  captors,  to  give  them  800/.  and  costs,  to  ob- 
tain a  reversal  of  the  sentence.  The  reversal  was  had  by  con- 
sent ;  and  in  order  to  give  costs  to  the  captors,  it  was  decreed 
by  consent,  that  there  was  a  sufficient  cause  for  seiziire ;  and 
thereupon  costs  were  decreed  to  the  captors ;  and  restitution 
of  the  cargo  to  the  owners  was  also  ordered. 

The  ship,  when  restored,  proceeded  to  Amsterdam,  and 
arrived  there  the  11th  of  August,  and  the  Chamber  of  In- 
surances in  that  city  settled  the  average  of  the  plaintiff,  towards 
the  loss  and  the  expences,  at  14/.  Ss.  8</.,  occasioned  by  the 
capture,  detention,  and  Utigation.  And  for  this  sum  theaction 
was  brought. 

Lord  Mansfield. — The  first  question  is,  whether  this  was 
a  just  capture.     Both  sentences  are  out  of  the  case,  being 
done  and  undone  by  consent.      The   capture  was  certainly 
unjust.     The  pretence  was,  that  part  of  this  cargo  was  put  ' 
on  board  off  ot.  Eustatius,  out  of  barks,  supposed  to  come 
from  the  French  islands,  and  not  loaded  immediately  from  the 
shore.     This  is  now  a  settled  point  by  the  Lords  of  Appeal^ 
to  be  the  same  thing  as  if  they  had  been  landed  on  the 
Dutch  shore,  ^d  then  put  on  board  afterwards;  in  which  Trtdii^toa 
case  there  is  no  colour  for  seizure.     The  rule  is,  that  if  a  ,^dLtedship 
neutral  ship  trades  to  a  French  colony,  with  all  the  privileges  makes  •  neutnU 
of  a  French  ship,  and  is  thus  adopted  and  naturalized,  it  must  "^jp  ^^^^ 
be  looked  upon  as  a  French  ship,  and  is  liable  to  be  taken*  ^JJiL^prench^ 
Not  so,  if  she  has  only  French  produce  on  board,  without  taking  produce  on 
it  in  at  a  French  port :  for  it  may  be  purchased  of  neutrals. —  ^oud. 
*  Second  Question,  Whether  the  owners  have  acted  bond  fide  [    *315    ] 
and  uprightly,  as  men  acting  for  themselves,  and  upon  a  rea- 
sonable looting;  so  as  to  make  the  expences  of  this  compro- 
mise a  loss  to  be  borne  by  the  insurers.     The  Judge  of  the 
Admiralty's  order  to  specify  was  illegal ;  contrary  to  we  marine 
law  and  the  act  of  Parliament,  which  is  only  declaratory  of  the 
marine  law.     Because,  if  they  had  specified,  it  could  be  of  no 
consequence,  according  to  tne  rule  I  before  mentioned.     Yet 
the  captors  were  however  in  possession  of  a  sentence,  though 
an  unjust  one.     And  a  Coiui;  of  appeal  cannot,  or  seldom  does^ 
upon  a  reversal  give  costs  or  dam^es,  which  have  accrued  sub- 
sequent to  the  original  sentence:  For  those  damages  arise  from 
the  fault  of  the  judge,  not  of  the  parties.     Under  all  thefee 
circumstances  therefore,  the  owners  did  wisely  to  offer  a  com- 
promise.   The  cargo  was  worth  12,000/.    The  appeal  was  ha-. 
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sardouB,  the  delay  certain.  Van  de  Poll,  the  Dutch  deputy  id 
England,  negotiated  the  compromiae.  The  Chamber  of  Com- 
merce at  Amstcrduni  ratified  and  thought  it  reasonable.  Hid 
the  whole  sentence  been  totally  reversed,  the  costs  must  hate 
sat  heavy  on  the  owners.  I  therefore  think  the  insurers  lisble 
to  answer  this  average  loss,  which  was  submitted  to,  to  iitad 
Verdict  for  tbe  pl^nttfi'(o]. 

an  illegal  (enlence  of  rondemuiuiin.  Ik 
uitaer  re-piirchaied  liis  ihip,  ahirli  W 
been  captured,  it  wai  held,  Uiit  brmU 
D0(  t«:o<u  the  inoner  m  piid  fno  Oi 
imdet-ritei;  HoMlork  t.  KocktvnJ.  >  I. 
R.  £68,  rtberr  Brreni  t.  Kuckrr  t<  ik> 
died. 


Stevenson  v.  Snow.  I 

S.  C.  i  Burr.  IS37.  ' 

(I«.  WheiLer      X  HE  sMp  the  Earl  of  Loudon  was  underwrote  at  five  ffuintai 


a  total 

one. 

(a)  Thiicuew 

lo.  .0  be  the  o 

nly  one, 

ii>\.hid> 

hU  point 

lias  been  eipreiily  de- 

tenmned 

but  )l  wu  cited  withou 

diction  in 

Tj.™  V 

G^oes,  3  T 

it.4;9. 

By  33  G. 
by  43  G. 

,  c.  180. 

a.  SS,  to.)'«ll 

mtinued 

rl  of  the  pre- 

""fim"^'^ 
L-c  miut  be  re 
'ned,  if  the 


per  cent,  at  and  from  London  to  Hahfax  in  Nova  Scotia,  si 
warranted  to  depart  wilk  convoy  (fi)  for  the  royage,  that  u, 
either  the  Halifax  or  Lottisburgh  conroy.  The  convoy  then 
'  lay  at  Spithcad.  The  ship  sailed  to  Spithead,  and  found  itu 
given  convoy  was  gone,  and  sailed  to  Plymouth  after  it,  but  mi«aed 
HP  and  vacatedT  it  and  Completed  her  voyage  without  it.  The  insured,  befom 
any  account  came  that  the  ship  had  sailed  from  Portsmouth, 
gave  notice  to  the  underwriter,  delivered  back  the  pohcy,  ami 
desired  him,  either  to  underwrite  at  the  long  premium  (i.  e.  tat 
guineas  per  cent. ;  proviso,  that  if  she  departed  with  convoy, 
then  that  two  guineas  should  be  returned,)  or  to  return  back  i 

Sroportionable  part  of  the  premiimi.  The  defendant,  the  m*- 
erwriter,  refused  to  do  eitner ;  and  the  plaintiff  brought  thit 
action,  to  recover  back  such  proportionable  part. 
[  'SIG  ]  •It  was  proved  for  the  plaintiff,  that  it  was  usual  to  return 
in  such  cases  a  part  of  the  premium,  but  not  how  much.  And 
Morton  cited  Stra.  11265,  to  the  same  purpose.  The  prendim 
from  London  to  Portsmouth  was  then  one  and  a  half /kt  cent. 
Norton  for  the  defendant,  insisted,  that  this  was  one  entin 
contract ;— And  that  you  shall  not  spht  it  upon  equitable 
grounds,  according  to  the  quantity  of  the  risque  run,  whid 
would  be  endless,  after  the  voyage  is  once  begun. 

Lord  Mansfield. — Policies  of  insurance  are  more  govemed 
by  principles  of  equity,  than  any  thing  else.  It  has  been  usn^ 
even  where  policies  are  vacated  by  fraud,  to  return  part  of  A* 
premium.  How  the  law  in  that  case  would  be,  1  will  not  it- 
termine  till  it  comes  before  me.  But  so  the  fact  atands,  wUA 
is  very  strong.     If  it  be  right  to  make  a  return,  we  can  easilj 

(b)  It  ■ppean  from  the  report  in  3  Burr,  voy  wugonei"  and  it  teeini  the  rtM  ■ 

"  tiut  it  wu  wimuited  to   depart  nith  Burr,  i*  more  correct;  ace  3  Cowp.  W, 

CDUToy  from  P<iTltmBiith  for  the  voyage ;  and  3  Doug.  TS7. 
thai  when  the  ihip  arrived  there,  the  con- 
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settle  the  proportion^  by  the  quantum  of  the  premium  then  pay-*     STBTEiifON 
able  in  voyages  from  London  to  Portsmouth.  .  ^^ 

Verdict  for  3L  10s.,  subject  to  the  opinion  of  King's  Bench  s        ^ > 

on  the  foregoing  case,  and  this  question — ^Whether  the  plain- 
tiff is  entitled  to  recover  any  thing,  and  what,  against  the  de- 
fendant? 

[Seepott,  318,  S.  C] 
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Gulliver  «?.  Waqstaff. 

Rule  granted,  and  afterwards  made  absolute,  that  service  service  of  a  de« 

of  a  declaration  in  ejectment,  at  the  house  of  a  tenant  in  pos-  ciaradon  in 

session,  on  a  day  past,  might  be  good  service;  and  that  service  h^^^on^'a,^* 

of  the  first  rule,  at  the  house  of  the  said  tenant,  should  be  good  patt,  made  good 

service  (a).     Vide  Trin.  1  Geo.  3,  Pag.  290.  service. 

(a)  Douglau  v.  — » 1  Stra.  575 ;  Col-  that  he  verily  believes  he  has  absconded 

Urns  v.  Dimch,  2  Burr.  1116;  Tyrrell  v.  and  keeps  out  of  the  way,  to  avoid  being 

DeiMt  Id.  1181;  Buckle  v.  Roe,  1  N.  R.  served  or  arrested  for  debt;  /)oedem.  Tar' 

293,  ace.     It  must  be  shewn  in  the  affida-  lug  v.  Roe,  1  ChiL  R.  506.  And  see  Good- 

vit,  on  which  the  rule  is  moved  for,  0iat  the  right  dem.  Waddingion  v.  Thnuioutf  pott, 

deponent  made  diligent  inquiry  after  the  800. 
tenant,  but  was  not  able  to  find  lum,  and 


SuLSTON «?.  Norton. 

S,  C,  3  Burr.  1S35. 

A.CTION  on  the  statute  (b)  for  bribery  at  the  late  election  Action  for  cor- 
for  Tamworth ; — Five  counts  in  the  declaration.    Jury  found  a  mpt  bribery,  wio 
general  verdict  for  the  plaintiff.     He  took  it  on  the  first  count  Sw^^bSj^T 
only;  viz.  for  corrupting  one  Moor,  by  giving  him  5/.  lOs.  to  does  not  vote  ae« 
vote  for  Lord  Villiers  and  Sir  Robert  Burdett*  cordingjo  the 

CiUdecot  moved  for  a  new  trial,  on  a  suggestion,  1 .  That  the  ^y  fain  u  I^T^ 
person  bribed  did  not  vote  for  the  candidate  in  whose  behalf  colour  and  is 
the  bribe  was  given;  therefore  was  not  corrupted.    2.  That  reaUy  bribery 
Moor  gave  a  note  for  the  money;  which  it  was  agreed  should  ^^^ 
be  destroyed,  in  case  he  voted  as  desired,  and  a  counter-note 
was  given  for  that  purpose.    Therefore  it  was  a  loan,  and  not 
a  g0f  and  the  verdict  should  hav&  been  taken  on  the  second 
count  for  a  corrupt  loan,  and  not  on  the  first  for  a  corrupt  gift. 

hut  per  Lord  Mansfield,  C.  J.,  Foster  and  Wilmot,  Js. 
{absente  Dehvisov,  J.)  The  first  objection  has  been  *  already  r    •sjg    ] 
solemnly  determined.     "  Bush  and  RawUrfs  (c),  Trin.  29  Geo. 
**  2,  B.  R.  action  for  corrupting  one  Harvey,  by  giving  him  21 /• 

{h)  2  G.  2,  c.  24,  s.  7.— See  also,  18     son  v.  Fitker,pott,  664;  AU(<m  ▼•  Bithop, 
G.  2,c.l8;49'G.  3,c.  118;  and  it.  v.  Pi//,     pott,  665. 
post,  380;  Comber,  PUt,  poei^  523;  Dkk-         (e)  Say.  R.  289. 
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"  to  forbear  giving  his  vote  for  Mr.  Morton,  at  the  Abingdon 
"  election  precetling.  It  appeared  on  the  trial,  tliat  Hancj 
1  "  did  vote  for  Mr.  Morton,  notwithatandins  the  bribe,  and  at 
"  ways  intended  so  to  do.  Verdict  for  plaintifT,  and  motion 
"  for  a  new  trial.  It  was  twice  argued;  and  Dentdson,  J,,  de- 
"  livered  the  opinion  of  the  Court,  that  this  was  within  the 
"  statute;  and  ciiaA  Philips  anA  Fowler (d),  P.  1  Geo.2,  C.B." 
And  undoubtedly  the  offence  of  the  corrupter  is  complete,  not- 
withstanding the  voter  afterwards  repents :  As  if  one  bribe*  a 
juror,  and  he  afterwards  gives  a  right  verdict,  that  will  not  ex- 
culpate the  offender, 

As  to  the  second  objection :  The  loan  and  note  is  all  colour 
and  device:  It  is  clearly  a  gift;  and  the  verdict  is  rightlj 
taken  {e).  But  suppose  it  taken  wrong,  by  mistake  of  the  offi- 
cer, or  the  counsel  (for  the  jury  were  certainly  not  mistaken- 
they  gave  a  general  verdict) — Will  the  Court  grant  a  new  trial ; 
unless,  upon  the  whole,  the  verdict  was  contrary  to  justice! 
They  would  rather  amend  the  record,  by  putting  the  verdict 
on  ite  right  count.  Rule  dischargni. 

(il)  Say.  H.  391,  and  WillH,  4».  elcrdnn,  It  illegal;   Atlen  v.  Aaw.  1  T. 

(t)  So  IT  I  lays  wHger  of  tive  giuncaa  R.  56.     A  dedaradoii  lUdng,  Oai  "lb> 

nllh  A.  IhU  be  <li>«  aol  rule  lor  me,  it  is  dcrenitant  did  receire  ■  gift  or  rcwud,' 

a  bribv;  ^nan.  Loft,  5SS.     A  wsger  be-  witbout  ipecifyitig  what  lie  did  reccin,  i> 

ineen  two  volen,  oa  b>  the  emu  oC  on  bad;  D«sg  v.  Baker,  i  Bun.  Mil. 


Stevenson  r.  Snow. 

S,  f.  3  Hun.  1137." 

ifsnimntance    J.  HIS  case  ( T/Vf  Trin.  Vacation  last.  Page  315)  was  argued 

be  made  on  Iwo   t.y 

andoneofih'em  WeiMprbitrn  for  the  defendant. — This  usage  is  no  law;  doi 
isnoinin.inaur-  the  custiiin  of  merchants,  but  merely  a  voluntary  usage. ^The 
er  sbaii  rorund a  premium  was  paid  upon  a  valuable  consideration,  which  ap- 

rate»ble  part  of    r  .,    '  ,.  '  n  ..  ,.  i        i      .i  . 

premium.  pears  upon  the  tace  ot  the  pohcy ;  and  whether  adequate  or 

not,  it  is  not  tlie  part  of  this  Court  to  consider.  The  contract 
is  one  entire  contract,  and  cannot  by  the  rules  of  law  be  ap- 
portioned. The  ship  sailed  from  London  to  Portsmoutli,  ai 
the  risk  of  the  insurer.  There  is  no  fault  in  the  insurw- 
The  insured  warranted  to  depart  with  convoy,  and  departed 
without  it.     He  shall  not  be  admitted  to  say,  "  because  I  haTC 

[  oiJ  J  *  broke  my  warranty,  you  shall  return  part  of  my  premiuin. 
which  you  otherwise  had  a  right  to  retain."  Upon  the  prin- 
ciples of  equity,  the  insurance  was  upon  the  particular  voyasei 
and  on  the  whole  of  that  voyage.  1  he  insured  shall  not  lati; 
the  less  hazardous  part  of  the  voyage  upon  himself,  and  llirow 
the  more  hazardous  upon  the  insurer.  This  would  be  subsii- 
tuting  a  difterent  voyage  instead  of  that  contracted  fur.  I' 
has  been  determined,  that  if  a  ship  sets  out,  and  makes  a  de- 
viation, or  returns  back,  the  whole  premium  belongs  to  the 
insurer.     This  is  equal  to  the  present  case.     The  voyage  va 
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begun  under  the  contract,  and  at  Portsmouth  the  insured  re-     Stevenson 
nounced  it.  ^' 

YateSy  for  plaintiff. — The  reason  of  the  strictness  of  law 


with  respect  to  the  entirety  of  contracts,  is,  to  prevent  a  mul- 
tiplicity of  actions  upon  the  same  contract.  With  respect  to 
their  operation,  every  day  shews  they  are  divisible,  as  in  rents, 
&c.,  which  may  be  apportioned.  The  insured  intended  to  in- 
sure to  Halifax.  Will  you  make  him  pay  the  same  premium 
for  not  going  under  insurance,  as  if  he  had  gone?  The  war- 
ranty here  is  no  covenant,  but  merely  a  condition.  There  is 
no  contract  upon  which  equity  operates  more  efficaciously, 
than  upon  insurances.  If  an  insurance  is  made  to  a  mere 
broker,  the  cestuy  que  trust  may  bring  his  action.  This  case 
is  directly  within  two  foreign  ordinances,  Magens,  I.  190. — 
II.  £66. 

Per  Cur.  Lord  Mansfield,  C.  J. — I  had  not  the  least 
doubt  at  the  trial,  nor  have  now.  These  are  contracts  dejure 
gentium^  and  depend  not  on  the  legal  import  of  the  terms  in 
the  contract,  but  on  mere  equity.  If  the  insurer  runs  no  risk, 
he  shall  not  have  any  premium.  It  has  been  determined,  that 
if  the  insured  departs  wholly  without  convoy,  having  articled 
to  depart  with,  the  whole  premium  shall  be  returned,  because 
no  risk  is  then  begun.  So  in  proportion.  The  reason  is,  be- 
cause there  is  no  consideration  to  found  a  contract  upon.  It  is 
here  endeavoiired  to  be  distinguished,  because  there  is  an  in- 
ception of  the  voyage,  and  part.of  the  risk  is  run.  There  is  ne 
force  in  that  objection.  Here  are  plainly  two  distinct  parts  of 
the  contract,  1st,  a  voyage  to  Portsmouth,  £dly,  from  thence  to 
Halifax.  These  were  both  *in  the  view  of  the  parties.  The  [  *320  ] 
second  depended  on  a  condition,  that  the  ship  should  depart 
with  convoy;  which  not  being  performed,  the  contract  is  at  an 
end.  It  is  just  the  same  in  reason,  in  case  one  part  of  the  risk 
be  not  nm,  as  if  neither  was. 

Dennison,  J. — Same  opinion.  It  is  the  most  equitable  con- 
struction in  the  world. 

Foster,  J. — Same  opinion.  There  was  no  consideration  for 
the  remainder  of  the  premium  when  no  risk  was  run. 

WiLMOT,  J. — ^Though  this  usage  is  not  the  custom  of  mer- 
chants, or  strictly  law  merchant,  yet  it  is  a  strong  evidence  of 
the  equity  of  the  tiding.  Where  a  risk  is  once  begun,  if  it  be 
one  entire  risk,  the  insured  cannot  recover  back  any  part  of 
the  premium,  whether  the  voyage  be  totally  completed  or  no. 
But  here  are  two  distinct  risks  in  the  contemplation  of  the 
parties. 

Per  totam  Curiam. — Let  the  postea  be  delivered  to  the 
plaintifr(/). 

(/)  See  the  observations  on  this  case  where  she  meets  with  convoy,  and  from 
in  Rotkwell  v.  CookCf  1  Bos.  k  P.  172 :  thence  to  Bilboa,  may  be  considered  as 
there  it  was  held,  that,  on  an  insurance  on  distinct ;  and  in  case  of  a  loss  between  the 
a  ship  at  and  from  Hull  to  Biiboa,  war-  two  latter  places  (she  sailing  without  pro- 
rant^  to  depart  from  England  with  con-  per  convoy)  an  apportionment  and  return 
voy,  the  voyages  from  Hull  to  Portsmouth,  of  premium  may  be  demanded.    These 
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been  lo  delcrrainpdi 
-e  being  Iwa  disdnct 
riaki,  vii.  one  from  the  port  of  lading  to 
'  (he  place  of  joining  convoy,  the  other 
Avni  die  latter  place  (o  the  port  of  dii- 
charge.  But  where  there  it  oolf  oae  en- 
lire  lifJt,  the  rule  ii,  that  when  tuch  rlik 
has  not  commenced  from  any  cauie  wlial- 
CTer,  there  the  premium  ihall  be  return- 
ed: (Then  it  hai  once  cominenced,  then 
there  ihali  be  no  ipporljonincnt  or  return 
ofpreminm.  See  Tyrlty.  Flalch/r,  i  Cowp. 
6fl«i  Bemtm  v.  Woodridgf.  2  Doug.  7B1. 
So  where  ■  stdp  wa>  insured  Cor  twelve 
moiitlu,  at  to  much  per  moalh,  the  con- 


ic year;  and  though  she  wsi 


no  apparttanment,  nor  rctum  ofpnaiami 
LoraiHe  v,  Tlufiiliiutiit,    3  Doug.  58i.  On 

oamnled  la  lail  before  Aag.  Itt,  loJikr 
■hip  did  DDt  aaO  till  September,  obtnt) 
the  iniurers  were  discharged,  and  m 
then  loll;  it  was  held  to  be  one  «A> 
riik,  aud  that,  34  there  could  be  no  tffm- 
tioDmenl  (in  the  alMCDce  of  etidence  rf 
luage),  the  inured  eoiild  recorer  r  "  ' 
of  the  premium  on  tLe  royae*  fi' 
maica;  Meyrr  v.  Grignm,  Puk's  In 
(ed.  mil)!  Manb.  In*.  «58  (ed  \t«t, 
S.  C.  But  in  anniilarcwc,  (heR  iMt% 
evidence  of  sucli  u*«ge,  the  oaiumlnB- 
uered  back  the  premium,   dednctinf;  oM- 


(ft    1 


half  p 


ritk  then      Lmg  v.  AlltH,  Park's  Ina.  S 


\ 


Morris  v.  Harwood  and  Pugii. 

In  troTer,  eri-    XhIS  Case  {Vide  Trin.  Vacation,  page  312,)  came  on  to  he 

denciiniybe     argued.    And  ^r  Mansfield,  C.  .1,,  Dennison  and  Wilmot, 

iiil*rel° Ome of  ^^-  (•^i**'"'^  FosTEB,  J.,) — The  Only  question  is,  whether* 

suing  out  the      party  at  Niei  prius  is  to  be  precluded  from  going  into  the  reil 

writ,  »  at  lo      merits  of  the  case,  by  tliis  legal  fiction  of  relation.      This  is  1 

iwla'tbe'flM    '*'*^*^'"  which  lies  merely  in  evidence;  which  may  be  different 

d«7  of  the         from  the  case,  where  all  lies  upon  the  face  of  the  record.    In" 

Term.  ^  prosecutluti  on  the  game  law,  before   Wilmot,   J.,   on  the 

western  circuit,  it  appeared,  that  the  writ  w.is  not  sued  outtiB 

after  the  time  of  limitation,  though,  by  relation  back  to  the  Gist 

day  of  the  Term,  it  would  have  been  within  the  time;  plaintiff 

[     *32\     ]  nonsuited.     We  think  there  is  no  doubt,  but  that  the  "evi- 

dence  of  the  real  time  of  suing  out  the  writ  may  be  given  in 

evidence  C^).  p^^^^^  deUvered  to  plaintiff 

N.  B.  As  the  judgment  against  Pugh  was  by  default,  itww 
a  doubt  whether  Harwood  could  have  had  costs,  even  if  the 
verdict  had  been  found  in  his  favour;  as  not  being  within  the 
statute  of  Car.  2(A). 


(g)  Rhodti  V.  Gibbs,  5  Eip.  163,  a 
See.*.  C.I.  Broirii,  Forrest,  110;  Pricf 
Hundred  of  Ctaw/on,  1  P.Wms.  437,  a 
the  note  of  Mr.  Seij.  Williams  (o  the  ci 
of  Metlor  v.  WiMcr,  2  Wnu.  Saund.  I, 
(1),  where  all  the  aulhorilies  on  this  po 
are  collecled,  Tidd'a  Pr.  Si,  IflS,  7i 
<7th  ed.)  and  JiJmnm  t.  Snith,  mU,  SI 
215. 


{k)  See  Shrubb  v.  Barrett,  J  H.  Bfc 
28  ;  Nake  y.  iTigkan,  1  Wils.  89r  O^'- 
Hartki,  3  T.  R.  6Sfi.  Where,  in  an«- 
tion  of  trorer,  two  of  eeveral  defrnluB 
were  acquitted  on  the  trial,  they  were  bdi 
not  to  be  entitled  to  coats,  under  8  tf 
W.  3,  c.  9, 1. 1,  whidi  gives  cwti  «>  de- 
fendant) acquitted  in  iretpau :  P—^  '' 
Boullm,  Bamei,  139  (S«o.  ed.). 
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ToNsoN  V.  Collins. 

This  case  (mde  Trin.  1  Geo.  8,  page  301,)  was  again  argued  Qu.  Whether 
by  Blackstone,  for  the  plaintiff.  exUt^SauAoi 

The  question  is,  whether  the  damage  occasioned  by  the  de-  independent  of' 
fendant  is,  or  is  not,  accompanied  with  injury.  If  so,  he  is  stat.  8  Anne. 
liable  to  answer  that  damage :  if  otherwise,  not  liable.  All  in- 
jury being  a  privation  of  right,  this  brings  it  to  a  question  of 
right.  I  contend,  that  by  hiw,  (independent  of  stat.  8  Anne^, 
*' Every  author  hath  in  himself  the  sole  exclusive  right  of  mul- 
"  tiplying  the  copies  of  his  literary  productions;"  which  right 
is,  by  assignment,  now  vested  in  the  plaintiffs.  I  shall  consider 
this  right, — I.  As  founded  in  reason.  And  therein,  1st.  The 
natural  foundation  and  commencement  of  property;  viz.  by  in- 
vention and  labour.  Both  exerted  in  a  literary  production ; 
the  present  work  is  found  to  be  an  original  compoHtion, 
Original  (ex  vi  termini)  implies  invention;  as  composition 
does  industry  and  labour.  Property  may  with  equal  reason  be 
acquired  by  mental,  as  by  bodily  labour.  This,  the  exertion 
of  animal  faculties,  and  common  both  to  us  and  the  brute  cre- 
ation, in  their  nests,  caves,  &c. :  that,  the  exertion  of  the  ra- 
tional powers,  by  which  we  are  denominated  Men;  and  which 
therefore  have  as  fair  a  title  to  confer  property,  as  the  other. 
The  right  of  occupancy  is  referred  to  this  original,  of  bodily 
labour.  Locke  on  Go*vernment,  Part  2,  c  5,  same  right  of  [  ♦SSg  ] 
occupancy  in  ideas,  as  in  a  field,  a  tree,  or  a  stone.  Both  at 
first  owing  to  good  fortune :  to  casually  lighting  on  a  vacant 
possession,  in  the  one;  to  a  happy  texture  of  the  understand- 
ing, in  the  other.  Both  useless  to  the  proprietor,  unless  cul- 
tivated and  improved:  neither  liable  to  be  taken  from  him, but 
by  his  own  consent.  2dly .  The  end  of  establishing  and  protect- 
ing property;  viz.  its  common  utility  to  mankind.  Agriculture 
and  the  Arts  are  supported  by  vesting  a  property  in  whatever 
a  man's  industry  can  produce.  Without  such  a  law,  no  man 
would  build,  plough  or  sow,  weave,  &c.  Science  equally  en- 
couraged by  protecting  the  produce  of  genius  and  lipplication. 
Without  some  advantau?e  proposed,  few  would  read,  study, 
compost,  or  publish.  This  aovantage  can  only  arise  from  the 
profits  of  publication :  and  those  profits  can  only  be  secured, 
by  vesting  in  the  author  an  exclusive  right  of  publication. 
Universal  law  has  established  a  permanent,  perpetual  property 
in  bodily  acquisitions:  and  reason  requires,  that  the  property 
in  mental  acquisitions  should  be  equally  permanent.  3dly.  The 
one  essential  requisite  of  every  subject  of  property  is,  that  it 
must  be  a  thing  of  valuer  Its  value  consists  in  its  capacity  of 
being  exchanged  for  other  valuable  things;  and  if  lean  ex- 
change it,  it  must  be  mine  previous  to  the  exchange:  for,  nemo 
dat  quod  non  habet.  Whatever  therefore  hath  a  value  is  the 
subject  of  property.  For  it  would  be  absurd  and  unjust  in  any 
system  of  law,  not  to  secure  the  enjoyment  of  that,  by  whicn 
(when  lawfully  acquired)  a  man  may  make  a  profit  or  advantage. 


SS2  men.  term,  2  geo.  hi.  k.  b. 

ToKsoH       And  it  matters  not,  whether  that  value  be  intrinsic,  or  merelT 
CoLt:Ns.       capricious.     A  man  hath  a  property  in  an  ape   or  a  popioja;, 

' . '  and  trespass  lies  for  taking  them  away:   Bro.  Trespass,  pi 

407 (i).  So,  every  literary  composition  hath  a  value;  wliidi  u 
measured  by  the  anle  it  obtains.  Hoyle  on  Whist  has  bei-n 
protected  by  the  Court  of  Chancery,  and  considered  as  a  Mie- 
able  book ;  it  is  equally  entitled  to  protection  as  Newton's  Prb- 
cipia.  Notwithstanding,  therefore,  Mr.  Thurlow'x  asi^ertiim,  I 
must  maintain,  that  "  A  literary  composition,  as  it  lies  in  theau- 

[     *323     ]  "  "  thor's  mind,  before  it  is  substantiated  by  reducing  it  inw 
"  writing,"  has  the  essential  requisites  to  make  it  the  subject  pT 

Nprotierty.  While  it  thus  lies  dormant  in  the  mind,  it  is  abso- 
lutely in  the  power  of  the  proprietor.  He  alone  is  entitled  w 
Uie  profits  of  communicating,  or  making  it  public.  The  li« 
step  to  which  is  clothing  our  conceptions  in  words,  the  onl/ 
means  to  communicate  abstracted  ideas.  Ideas  drawn  fron 
external  objects  may  be  communicated  by  external  signs;  bw 

I words  only  demonstrate  the  genuine  operations  of  the  intdlect 

^^H  These  may  be  addressed  either  to  the  ear  or  the  eye,  by  di>r 

^^B  course  or  writing.     The  former,  being  the  more  obTiouj,  ii 

^^H  therefore  the  more  ancient  way.     Orations,  plays,  poems,  and 

^^B  even  philosophical  discourses,  were  usually  communicated  bi 

'  this  manner.     And  all  ages  have  allotted  to  the  composer  tfar 

profits  that  arose  from  this  mode  of  publication.     The  author 
was  rewarded  by  the  contributions  of  the  audience,  or  the  pt- 
'  tronage  of  those  illustrious  persons,  in  whose  houses  they  re- 

cited their  works.  The  sale  of  copies,  or  a  price  paid  for  the 
liberty  of  rehearsing  an  author's  works  in  public,  are  as  old  a; 
the  establishment  of  letters.  M'hoever  contravened  this  rifihl 
was  esteemed  no  better  than  a  robber.  Terence  sold  his  Eu- 
nuch to  the  ^dilcs,  and  was  afterwards  charged  with  stealio; 
his  fable  from  Menander — ^"  Exclamant  furem,  non  poettm. 
"fabulam  dedisse" {k).  He  sold  his  Hecyra  to  Roscius,  the 
player,  Statius  would  have  starved,  had  he  not  sold  his  tra- 
gedy of  Agave  to  Paris,  another  player — "  Esarit,  ttitaetom 
"  Paritli  rtisl  vendat  Agaven"  Juvenal(0-  These  sales  were. 
and  are  founded  upon  natural  justice.  No  man  has  a  right  m 
make  a  profit,  by  thus  publislung  the  works  of  another,  with- 
out the  consent  of  the  autlior.  It  would  be  converting  to  ouei 
own  emolument  the  fruits  of  another's  labour.  The  nest  wj 
of  publication  is  by  writing,  or  describing  in  characters,  those 
words  in  which  an  author  has  clothed  his  ideas.  Here  tlw 
value  which  is  stamped  upon  the  writing  arises  merely  &ud 

(i)  See  al9D  4  Burr.  2341;    12  H.  S,  3.  Terence  in  tall  defence  saya:— 

(*)  Prologna  ad  Eunuehnm.     Terence  „  „„„,  „_.^rf  _      ,     _.  „  „-« 
wu  no[  accused  nf  having  aiolen  his  Co-  cotai.  m  rt  e«  pm»- 

ineflj  from  Menander,  but  ftoin  Nffiviiia  Ci  mll«  gloriMun  eu  k  non  nvpiit 

andPlaun...  The  p«».Be  l.  ..ftllo..,:-  p^^.r^Tr^^SJS?:^:^^ 

■■  BxcUn..!.  fumn.  nw.  iwotKi.  Mniljon  Lilnu  mw  ««■  Id  vero  paii.^ 

0>0«m  HH  Nwi  i.  M  PUuiI  vHcrcn  falniLm,.  ""'''™  ."'J'™  «"nuni.  quod  no  tot—* 
PuiULl  penomun  lnd>  iblaiwn  «  mUlU^"  >  '"^ 
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the  matter  it  conveys.     Characters  are  but  the  signs  of  words^      Tohioh 
and  words  are  the  vehicle  of  sentiments.   The  sentiment  there-  "• 

fore  is  the  thing  of  value,  from  which  *  the  profit  must  arise,  v L^ 

Consider  writing,  Ist^  As  an  assistant  to  the  memory;  2dly,  As  [    ^324    ] 
a  means  of  conveying  sentiment  to  distant  times  and  places.   In 
neither  of  these  lights  does  the  writer  relinquish  his  title  of 
making  profit  by  his  works ;  except  that^  when  he  has  once 
written  and  published,  he  gives  up  the  exclusive  privilege  of 
reciting  to  the  ear;  since,  by  parting  with  his  manuscript,  he 
has  constituted  a  substitute  in  his  stead,  which  speaks  perpe- 
tually to  the  eyes  of  every  reader.     But,  though  he  has  given 
out  one  or  a  hundred  copies,  has  constituted  one  or  a  hundred 
!    substitutes  to  speak  for  him,  yet  no  man  has  a  right  to  multiply 
those  copies,  to  make  a  thousand  substitutes  instead  of  one; 
;■    especially,  if  anv  gain  is  to  arise  from  such  multiplication.  The  ~ 
P    Roman  law  of  Accession,  Inst.  2,1,33  (hinted  at  in  the  former 
I    argument),  was  founded  on  very  absurd  principles.     If  one 
f    wrote  a  poem  on  another  man's  paper,  me  poein  belonged 
5    to  the  owner  of  the  paper,  and  not  to  the  poet.    Surely,  a 
I    satis&ction  for  the  paper  was  all  that  the  owner  was  entitled 
m    to.     The  same  law,  in  the  same  breath,  gives  testimony  to  its  . 

0  own  unreasonableness.  If  a  picture  be  painted  upon  my  tablet, 
^  it  belongs  to  the  painter.  For  it  fs  ridiculous  (says  the  em- 
^  peror)  that  the  painting  of  an  Apelles  or  a  Parrnasius  should 
^,  follow  the  property  of  a  worthless  board.  Certainly,  there  is 
^  as  little  reason,  that  the  works  of  a  Bacon  or  a  Milton  should 
J  become  the  property  of  the  stationer,  upon  whose  paper  they 
^  might  casually  be  written.     But,  absurd  as  this  law  is,  it  is  not 

i|  absurd  enough  to  say,  that  the  owner  of  the  paper  acquired 

I  any  more  than  a  right  to  that  identical  copy.    It  never  sup*- 

^  posed,  that  he  acquired  a  right  to  the  sentiment,  so  as  to  mul- 

ti|^y  copies.    For,  this  being  the  usual  way  of  rewarding  the 

^  labour  of  an  author,  it  would  be  unjust  to  make  him  a  snarer 

in  the  reward,  who  has  been  no  sharer  in  the  labour.    It  is  the 

only  species  of  property  ^hereof  authors  are  usually  possessed ; 

and  it  would  be  doubly  hard,  to  take  from  them  their  only 

.^   means  of  subsistence.     Printing  is  no  other  than  an  art  of 

1  speedily  transcribing.    What  therefore  holds  with  respect  to 
manuscripts  is  equafiy  true  of  printing.     If  an  author  nas  an 

.  exclusive  property  in  *his  own  composition,  while  it  lies  in  the  [  ^S2S  ] 
,  mind, — ^when  clothed  in  words,— when  reduced  to  writing;— ^ 
lie  still  retains  the  sole  right  of  multiplying  the  conies,  when  it  * 
18  committed  to  the  press.  The  purchaser  of  each  individual 
volume  has  a  [right  over  that  which  he  has  purchased;  but  no 
YighX  to  make  new  books,  and  gain  perhaps  500/.  at  the  original 
exi>ence  of  oidy  five  shillings.  This  answers  Mr.  ThurtoulM 
question  concerning  the  extent  of  the  present  remedy.  *^  Does 
**  it  lie  against  the  keepers  of  circulating  libraries,  who  buy 
**  one  book,  and  lend  it  to  a  hundred  to  read  ?*'  Certainlv  not. 
The  purchaser  of  a  single  book  may  make  aiiy  use  he  pleases 
of  it;  but  no  man,  without  leave  from  the  author,  has  the  ri^ht 
of  making  new  books,  by  multiplying  copies  of  the  old.  If  a 
VOL.  I.  s 
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ToNsoM       man  has  an  opef a  ticket,  he  may  lend  it  to  as  many  friends  as 

Collins       ^®  pleases ;  but  he  may  not  counterfeit  the  impression,  and 

V        V     '  ">  forge  others.     The  owner  of  a  single  guinea  may  barter  it,  or 

lend  it,  as  he  pleases;  but  he  may  not  copy  the  die,  and  coin 

another. 

It  is  necessary  to  sift  this  right  to  the  bottom,  and  to  argue 
on  principles,  as  it  probably  will  be  a  leading  precedent ;  and 
it  is  more  satisfactory,  first  to  convince  by  reason,  than  merely 
to  silence  by  authority ;  when  we  consider  this  right,  in  the 
next  place, 

II.  As  supported  by  law.  It  will  previously  be  necessary  to 
obviate  Mr.  Thurhivg  objection,  that,  because  no  action  was 
ever  brought  in  a  Court  of  law  for  the  invasion  of  this  right, 
therefore  none  vrill  ever  lie.  The  observation  (if  true)  rather 
shews^  that  no  man  ever  had  the  hardiness  before  to  invade 
this  right,  than  that  this  Court  is  unable  to  give  a  remedy. 
There  is  no  right  Irithout  a  legal  remedv  to  protect  it  from  in- 
vasion. The  comprehensive  remedy  of  an  action  on  the  case, 
founded  on  equitable  principles,  is  every  day  applied  in  pecu- 
liar cases  of  fraud  and  wrong,  none  of  which  (in  circumstances 
[  *326  ]  exactly  similar)  *  perhaps  ever  existed  before.  The  wise  pro- 
vision of  the  statute  of  West.  2,  c.  24,  for  the  writ  in  eatu 
consimili  is  founded  upon  the  same  principles,  and  is  a  lull 
answer  to  this  objection,  at  the  same  time  tnat  it  is  one  of  the 
glories  of  the  EngUsh  law.  But  the  short  and  plain  answer  is 
this;  that  the  parties  aggrieved  have  usually  pursued  their  re- 
medy in  a  Court  of  equity,  which  occasions  the  scarcity  of  pre- 
cedents in  this  Court,  ^ut  unless  equity  be  contradictory,  in- 
stead of  supplemental,  to  law,  there  is  no  doubt,  but  that  every 
violation  of  property,  which  is  a  ground  for  an  injunction^  b  a 
ground  also  for  an  action  on  the  case;  because  the  injunction 
presupposes,  and  proceeds  upon,  a  legal  property  in  the  plain- 
tiff, in  all  the  cases  cited  by  Mr.  Thurhw  there  had  neither 
been  legal  action  nor  suit  in  equity. 

Under  this  head  of  argument,  I  shall,  1st,  shew,  that  this 
species  of  property  exists  by  the  common  law,  and  has  been 
recognized,  not  only  by  the  Crown,  but  also  by  several  acts  of 
Parhament.  The  tfury  have  found,  "  that,  before  the  reign  of 
"  Queen  Anne,  it  was  usual  to  purchase  from  authors  perpe- 
**  tual  copy-rights,  to  assign  them,  and  to  make  them  the  sub- 
*'  ject  of  family  settlements.'*  And  they  find  two  orders  of  the 
Stationers'  Company,  1681,  and  1690,  which  state  the  same  to 
have  been  then  the,  antient  usage.  And  when  the  existence 
of  a  custom  is  found  by  a  Jury,  and  that  custom  is  neither  un- 
reasonable nor  inconvenient;  that  custom  I  take  to  be  part  of 
the  common  law.  To  ao  still  higher  than  the  verdict :  Tot- 
tell's  Patent  for  Law  Books,  20  Jan.  1  EUz.  (not  printed  in 
Ames,  but  among  Mr.  Bagford's  manuscripts  in  the  British 
Museum),  ",No  person  shall  imprint  any  books,  out  of  any 
"  written  copy,  which  he  the  said  Richard  Tottell  or  bis  as- 
*^  signs  had,  or  should  attain  unto,  or  buy  at  any  other  man's 
"  hand."    This  shews  the  antiquity  of  purchasing  copy-rights. 


MICH.  TBRM,  S  OBO.  III.  K.  B. 


8M 


d.  Z).  1583,  several  printers  had  assigned  to  the  Company       ToMfoii 
of  Stationers  their  copy-rights  in  several  books,  for  the  benefit      collins 
♦of  the  poor.  Ames,  551.     By  stat.  1649,  cap.  60,  Scobel.  9^,         '^"^''  - 
tins  grant  is  confirmed,  and  a  right  of  ownership  strongly  re-  [    *  327    ] 
cognized  in  books  that  belonged  to  individuals,  as  well  as  the 
G)mpany  in  general.     After  the  Restoration,  the  Licensing 
Act,  13  &  14  Car.  2,  c.  33,  in  several  parts  of  it  (ss.  2^  3,  5, 
and  23),  protects  copy-rights,  which  it  speaks  of,  as  existing 

G'or  to  the  act.  These  laws  therefore  do  not  create  the  riffht, 
t  guard  it  by  additional  and  cumulative  penalties.  This 
statute  was  continued  for  short  terms  of  years,  till  9th  of  May, 
1679,  31  Car.  3,  and  was  then  suffered  to  expire;  till  revived 

5r  Stat.  1  Jac  2,  c.  17,  A.  D.  1685.— 7th  October,  21  Car.  2, 
.  2>.  1669,  a  patent  was  granted  to  Seymour  for  forty-one 
years,  to  print  almanacks  and  prognostications,  '*  whose  ori- 
"  mnak  he  could  purchase  or  obtain  from  the  respective  au- 
"uiors  thereof,  during  the  said  term." — (Bagford's  MSS.) 
This  shews  an  acknowledged  copy-right  in  authors,  which 
m^ht  be  sold,  and  did  not  depend  on  the  statute  of  Car.  2, 
which  was  shortly  to  expire ;  but  during  Seymour's  whole  term, 
which  extended  to  1 7 1 0.  Arguments  of  the  same  nature  might 
be  drawn  firom  the  stat.  8  Ann.  c.  19 ;  but  s.  9  (which  declares, 
^  that  nothing  therein  shall  prejudice,  or  confirm  any  copy- 
^' rights  in  any  person  whatsoever'*),  precludes  the  use  of  any 
arfnunents  firom  thence,  on  either  sid^e  of  the  present  question. 
Suy,  I  insist,  that  whenever  any  caif  ses,  relating  to  privileges 
of  piinting  derived  from  the  Crown,  have  been  brought  before 
the  Courts  of  common  law,  they  have  generally  been  argued 
and  determined  on  the  footing  of  a  property  in  the  copy,  sup- 
posed to  exist  in  the  Crown  (m).  Ajid  if  the  Crown  is  capable 
of  a  copy-riffht,  the  subject  is  equally  capable.  Stationers* 
Ccmpany  and  the  Law  Patentees^  for  printing  Rolle's  Abridg- 
ment, in  the  House  of  Lords,  M.  18  Car.  2,  Carter,  89  (n). 
This  was  argued  on  the  footing  of  a  prerogative  copy-right  in 


the  Crown,  over  all  law  books.  It  was  urged,  *that  the  laws  [ 
«ie  the  KIjoc's  laws ;  that  the  King  pays  the  Judges  who  pro- 
nounce the  hw,  and  formerly  the  reporters  of  the  year-books ; 
and  adiudged  for  the  patentees.  I  do  not  enter  into  the  good- 
ness of  these  reasons;  but  it  appears  to  have  been  admitted  on 
both  sides,  as  a  datum  or  first  principle,  that  a  copy-right 
night  subsist  at  common  law,  and  then  they  endeavoured,  on 
the  part  of  the.  patentees,  to  vest  the  present  right  in  the  Crown. 
Burner  and  Streaier,  M.  22  Car.  2,  Common  Pleas;  cited  in 
S&m.  iSHf,  and  alluded  to  1  Mod.  257  (o).  Roper  printed  3d 
Cro.  Repc^,  by  assignment  from  Croke's  executor.  Streater, 
the  law  patentee,  printed  upon  him.  Roper  brought  action 
of  debt  on  the  statute  of  Car.  2. — Adjudged  for  the  plaintiff 
in  Common  Pleas,  but  reversed  in  Parliament. — Said  (in  Skin- 
ner) that  this  statute  did  not  give  the  right,  but  only  the  action 


I 


i)  See  Mfe,  no,  B.  (o). 
«)  OMmU^  llSfta05,ii.  (/). 


(o)  Cited  ako  2  Show.  280,  10  Mod. 
100;  S.  C.  5  Bac.  Ab.  %  595. 
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of  debt.  Therefore,  it  was  a  cumulative  remedj 
judgment  in  Common  Pleas  was  right,  that  went  e 
'—  right  in  the  executors;  if  the  judgment  in  the  IjOr 
was  law,  that  went  (like  the  case  of  Rolle's  Abridgir 
a  prior  copy-right  in  the  Crown. — Stationers'  CoiK 
Seyntour,  tor  printing  almanacks,  Trin.  29  Car.  S, 
Pleas,  1  Mod.  257,  3  Keb.  792,  Serjeant  Pemberton 
on  the  footing  of  a  general  copy-right  in  the  Crown, 
absurd  in  this  supposition.  The  regulation  of  time 
always  a  matter  of  state.  Roman  Fasti  were  under  i 
the  Pontifical  College.  Romulus,  Numa,  and  JiiB 
successively  regulated  the  Roman  calendar.  The  C 
judgment  for  the  plaintiffs — 1.  Because  almanacks  ha 
tain  author,  and  therefore  the  property  (as  in  thing 
devolves  to  the  Crown.  2.  Because  they  are  substaa 
part  of  the  Liturgy ;  and  they  said,  that  "  Adding  ; 
"  cations  to  the  calendar  does  not  alter  the  case; 
*'  than  if  a  man  should  claim  a  property  in  another  m 
"  by  reason  of  some  inconsiderable  additions  of  his  i 
Earl  of  Yarmouth  and  Darrel,  P.  1  Jac.  2,  King's 
[  'SSO  ]  Mod,  75,  for  printing  blank  bonds,  in  opposition  to  i 
tifTa  patent; — argued  merely  as  a  copy-right  in  the 
being  things  without  a  legal  owner.  The  Court  inc 
patent  was  not  good ;  hut  it  seems  to  have  been  adm 
^^  a  copy-right  might  subsist  in  a  proper  subject,  thoura 

not  BO. — Stationers'  Company  and  Partridffe,  !VI. 
Kings  Bench,  10  Mod.  105,  Serjeant  Hussey's  MSS 
Issue  out  of  Chancery,  on  the  validity  of  a  patent 
nacks.  Argued  on  the  footing  of  a  copy-right.  X< 
but  the  Court  said,  "  Monopolies  were  odious  ;  thei 
"  case  must  be  distinguished,  by  deriving  to  the  Cr 
"  special  interest  in  almanacka."  Hence  I  may  infei 
Court  thought,  that  a  special  interest  might  subsist  in 
of  any  given  book. — Baskeit  and  the  Unicersity  of  d 
M.  32  Geo.  2,  King's  Bench  (r);  Case  out  of  Cha 
printing  an  abridgment  of  statutes  r  certificate  for  th 
ants :  it  is  our  misfortune,  that  the  reasons  are  not  gi 
which  the  Judges  certify.  But  it  is  fresh  in  every 
mory,  that  the  very  learned  argument  delivered  on  tl 
the  defendants,  was  entirely  built  upon  a  supposed  c 
*of  the  Crown  in  acts  of  Parliament. 

[Lord  Mansfield,—  "  The  Court  considered  it  as 
"  gative  copy-right.  The  Crown  has  no  right  over 
"  general ;  therefore  the  patents  could  have  no  cftet 
"  by  a  special  right  derived  from  the  King's  prerogat 
3dly,  Consider  the  cases  out  of  Chancery ;  in  whit 
confine  myself  to  those  that  stand  clear  of  the  statute  ( 
Anne.     All  compared  with  the  register. — Knaplock  i 


{f)  But  K«  Slatimert'  Company  t.  Car- 
'KU,pail,  1001. 

(;)  Clled  at  length  in  4  Burr.  3102. 
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9th  November,  1722,  coram  Macclesfield,  ChsncelioT ;  Viner       Tonsok 
(tit.  Books,  3) :  for  printing  Prideaiix  s  Directions  to  Church-      ^  ^•• 

wardens :  books  ordered  to  be  damasked,  and  a  perpetual  in-   v ^''"^*'    ■ 

junction   awarded.     Hence  it  appears,   that   Lord  Maccles- 
Jleld  (who  sate  in  Parliament  8  Ann.)  did  not  look  upon 
the  right  to  depend  merely  on  the  statute  of  Queen  Anne ; 
•for  he  then  would  have  ordered  a  temporary^  not  sl  perpetual  [    ♦330    ] 
injunction. 

[FosteTf  J. — "  This  was  a  legal  right,  clearly  within  the  act 
of  Parliament."] 

I  mention  it  only,  because  here  the  injunction  was  perpeiuaL 

[Lord  Mansfield, — "  Is  there  any  instance  of  a  temporary 
*^  iiuunction  upon  a  decree?"  "  It  was  phdnly  upon  the  act 
"  of  Parliament ;  for  the  books  were  ordered  to  be  damasked. 
**  The  Court  could  not  have  ordered  this,  unless  under  the 
**  statute.  It  was  going  pretty  far,  for  a  Court  of  equity  to 
**  proceed  upon*the  penalty.    They  have  never  done  it  since."] 

Tansan  and  Clifton,  1 1  December,  1722,  coram  Macclesfield^ 
Chancellor,   for  printing  The  Conscious  Lovers:  injunction 

e anted,  and  acquiesced  under.  The  book  not  stated  to  have 
ten  registered  at  Stationers*  Hall;  which  is  requisite  by  the 
statute  of  Queen  Anne.  It  must  therefore  have  proceeded  on 
the  general  common  law  right. 

[Lord  Mansfield. — "  No :  it  was  always  held,  that  the 
entry  in  Stationers'  Hall  was  only  necessai^,  to  enable  the 
party  to  bring  his  action  for  the  penalty.  But  the  property 
IS  given  absolutely  to  the  author,  at  least  during  the  term. 
"  Whether  the  act  implies  any  larger  property,  is  another 
question.  But  the  most  judicious  way  in  Chancery  is,  not  to 
insist  upon  the  penalty,  nor  of  course  on  the  entry,  but  to 
pray  an  injunction  to  protect  the  general  property."! 
Webb  and  Rose,  24th  May,  1732,  coram  Jekyll^  Master  of 
tibe  Rolls  {s),  for  printing  the  Draughts  of  Webb  the  Father's 
Conveyances.  Decree,  that  the  Draughts  should  be  delivered 
up,  and  the  injunction  continued.  This  could  not  be  within 
the  act ;  it  was  never  published ;  and  the  term  given  by  the 
act  commences  from  pubhcation.  It  therefore  turned  on 
♦the  original  and  natural  right  which  every  man  has  in  his  r  •ggj  "j 
own  compositions. 

Eyre  and  Walker,  9  June,  1735,  coram  JekyU,  Master  of 
the  Rolls  (0,  for  printing  The  whole  Duty  of  Man.  This  was 
first  pubUshed  A.  D.  1657,  therefore  clearly  not  within  the 
statute ;  injunction  acquiesced  in. 

.  Motte  and  Falkner,  28th  November,  1735,  coram  Talbot, 
Chancellor  (r),  for  printing  Swift's  and  Pone's  Miscellanies. 
Some  of  these  pieces  pubushed  in  1701,  otners  in  1702  and 
1708.  The  term  of  the  statute  clearly  expired  as  to  them. 
Yet  an  injunction  granted  for  the  whole,  and  acquiesced  in. 
.  [Lord  Mansfield. — "  It  was  argued  on  that  objecti(m;  par- 
"  ticularly  as  to  the  predictions  in  1708."] 

(j)  Cited  4  Burr.  2330.  (0  Cited  4  Burr.  %Z2S,  2353.     .     (»)  Cited  UM. 
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IVallhoe  and  Walker,  27  January,  1730,  coram 
Master  of  the  Rolls  (w),  for  printing  Nelson's  Festival 
lished  in  1704'.     Injunction  granted  and  acquiesced  in. 

Tongon  and  Walker,  12th  May,  1739,  coram  Hat 
Chancellor  (to),  for  printing  Milton's  Paradise  Liost;  fir 
cd,  A.  D.  1667. 

[Lord  Mansfield. — "  That  case  was  solenmly  argut 
"  special  day  appointed."] 

That  was  upon  a  different  invasion.  The  solemn  &i 
was  in  1752.  Pope  waA  Curl,  5th  June,  1741,  coran 
wicke.  Chancellor  (j-),  for  printing  Pope's  Letters  U 
This  the  case  of  an  unpublished  manuscript,  like  Wi 
Rose  {y).  Indeed  it  goes  much  farther.  If,  in  any  c 
author  parts  with  his  property  by  publication,  the  wri 
letter  seems  to  have  consigned  his  to  liis  correspondent, 
were  ■published  with  the  connivance,  at  least,  if  not  un 
direction,  of  Dr.  Swift, 
t  •Saa  ]  •  [Lord  Mansfield.—"  Certwnly  not.  Dr.  Svrift  dia 
"  it,  and  was  extremely  angry.  The  only  question  wa 
"  ther  the  property  was  in  Pope,  who  filed  the  bill,  or  L 
"  who  was  no  party  to  the  suit."] 

Mr.  Pope  seems  to  hint  his  suspicions  of  his  friend  (i 


I 


>)  Ched  t  Burr.  SS!5,  3353. 
•)  lUd. 

)  Id.  3SI0,  S397,  3  Atk.  343. 
i  Simlhig  V.  SXencoad,  S  Menu.  43S, 

{«)  "  One  of  tlifl   puBagea  of  Pope'i 
life,  «hkh  wemi  to  deune  •nme  inquiry, 
wu  a  publication  of  letlen  beLvteeu  * ' 
md  miny  of  hli  friends,  «1iich  &llin{ 
the  faandi  of  Curll,  ■  lapadoua  booki 
of  no  goad  tune,  were  by  him  prinlec 
•old.    Thi       ■ 


vrben,  tome  yean  aftemards,  I 
it  to  Lintot,  ihe  sun  of  Bcnui 
dared  his  o^oiun  lo  b«,  that  9 
better  than  any  body  else  how  Ci 
ed  the  copies,  bccauw  another 
at  the  1 


■r  been  deioaiu 


from 


.   Pope 


D  the  Hou 


r  of  Lords  for 


>  price  had  ei 

porter,  and  cooaequenily  not  tc 

"  Such  care  had  beeo   taka 
them  public,  that  thej  were  k 
■      liersi    to    Curll. 


kely  tc 


might  be  I 


a  prey;. 


friendi.     Cutil  app 
imtelfin 


rared  at  the  bar, 
u  dang 


..poke 


nifying, 


of  Pope  with  very  little  : 
bai,'  said  Curll,  '  a  linacii  ai 
but  in  proie  I  think  myeelf  i 
him.'  When  the  orden  of  the  House  were 
examined,  none  of  ihem  appealed  to  have 
been  infringed:  Curll  went  ansy  triumph- 
ant, and  Pope  maa  [eSt  to  ieek  Eome  other 

"  Culll'i  account  wai,  that  one  evening 
a  man  iu  a  clergyman's  gown,  Lut  willi  a 
lawyer's  band,  brought  and  offered  for  s;i1e 
a  number  of  pnnted  volumes,  which  be 
found  to  be  Pope's  Epistolary  Correspond- 

told  none,  but  gaie  Ihe  price  demanded, 
■nd  ihotigbl  himself  authorised  la  u>«  bia 
purchase  lo  hii  own  advantage. 

"  Thai  Curll  gave  a  true  account  of  the 
tr>tuactk)n,  il  is  reasonable  lo  believe,  be- 
cauw  no  Usehood  was  ever  delected;  and 


onably  supposed,   bei 

liowed  that  the    hop 

laie  been  the  motive 

"  It  seems  that  Poi 


pectcd.      Thai  to  n 
he  only  reason,   nu 


in  this 
Irired  a 


appearanc 


:n  he  could  ci 

lers    were   Burteptitiously    pubL 

might   decently    and    defeniivel 

them  himself." — Johnson's  Life 

In  Ihe  preface  to  the   fiut  ge 

ed  to  Ihe  reader  ihall  happen  ii 
gree  to  pleaae  him,  the  Ihank. 
due  10  the  aulhor,  but  partly  lo  I 
and  partly  lo  his  enemiesi  il  w. 
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It  was  aUowed  that  a  property  did  subsist  in  the  writer;  tot  the       ToNton 
injunction  was  panted  and  acquiesced  in,  n^,^, 

Tonsou  and  Walker  (second  case)^  30th  April,  1 752,  Hard-  "' ' ' 
wicke^  Chancellor  (a),  for  printing  Milton's  Works,  with  New* 
ton*s  Notes.  This  was  upon  solemn  argument  for  dissolving 
the  injunction;  Lord  Chancellor  continued  it  till  the  hearing, 
and  the  defendant  gave  it  up.  The  injunction  was  penned  m 
the  disjimctive;  to  restrain  the  defendant  from  printing  *'  Mil- 
"  ton's  Poem,  ar  the  Life  of  Milton,  or  Dr.  Newton's^Nfotes.'* 
The  two  former  were  quite  clear  of  the  statute. 

[Lord  Mansfield. — '^  The  order  was  carefully  penned  and 
**  perused  by  Lord  Hardwicke  after  it  was  drawn  up."] 

Duke  of  Qaeensburjf  and  Shebbeare^  31st  July,  1758,  co- 
ram Henley i  Keeper  (6),  for  printmg  Lord  Clarendon^s  Life. 
This  another  case  of  an  unpubhshed  manuscript.  Lord  Keeper, 
upon  solemn  argiunent,  continued  the  injunction  to  the  hearr 
ing.  This  was  finally  acquiesced  under.  I  allow,  that  these 
cases  in  Chancery  are  not  quite  decisive,  as  few  of  them  are 
upon  a  final  decree.  But  they  shew  the  .uniform  opinion  of 
that  Court,  that  a  copy-right  may,  and  does  subsist,  independ- 
ent of  the  statute  of  Queen  Anne. — This  is  farther  supported 
by  the  opinion  of  the  Courts  of  law,  both  Bar  and  Bench,  in 
their  mode  of  arguing  and  determining  the  cases  of  privileged 
printers. — This  right  has  been  recognized  two  centuries  ago« 
and  often  since,  by  letters  patent  and  acts  of  Parlianient.--r 
It  is  found  by  the  jury  to  have  been  a  imifona  and  ancient 
usage. — It  is  founded  on  the  principles  of  reason,  universal 
justice,  pubUc  convenience  and  private  property.  *If  esta-  [  *333  ] 
hiished  generally,  it  must  have  existed  in  the  authors  of  the 
Spectator,  under  whom  it  is  derived  to  the  plsdntifFs.  Its  in- 
vasion is  an  injury  as  well  as  a  damage;  and  therefore  oughjt 
to  be  answered  by  the  defendant. 

Yates^  for  the  defendant. — The  right  contended  for  by  the 
plaintiffs  is  inconsistent  with  our  laws  and  constitution;  and 
clashes  with  every  species  of  property  known  in  this  kingdom. 
The  question  is.  Whether  the  plaintiff  has,  or  has  not,  any 
legal  property  in  the  book  before  us?  I  agree,  that  the  facul- 
ties of  the  mind  may  give  a  property  as  well  as  those  of  the 
body:  But  this,  and  every  other  kind  of  property,  may  be  ren- 
^  dered  common  by  the  act  of  the  proprietor.  I  allow,  that  the 
^l  author  has  a  property  in  his  sentiments  till  he  publishes  them. 
gr  He  may  keep  them  in  his  closet;  he  may  give  them  away;  if 
^  stolen  nrom  him,  he  has  a  remedy ;  he  may  sell  them  to  a  book- 
f  sellei*,  and  give  him  a  title  to  pubUsh  them.  But  from  the 
moment  of  publication,  they  are  thrown  into  a  state  of  univer- 

owiog  to  the  affection  of  the  former,  that  thought  it  might  be  amusing  to  tee  the 

so  many  letters,  of  which  he  never  kept  different  accounts  of  the  transaction, 
copies,  were  preserved;  and  to  the  malice  (a)  Cited  4  Burr.  2325,  2353.     And 

<of  the  latter,  that  they  were  produced  in  see  Cory  v.  Lcngman^  1  Bast,  35S. 
tliU  manner."     It  is  hoped  the  reader  will  (6)  2  Eden,  329;  cited  4  Burr.  2330, 

exaisc  the  length  of  this  note;  as  it  was  2397. 


33S  MICH.  TERM,  3  GEO.  IIL  E.  O. 

ToBion  sal  communion.  I  shall  argue  this,  I,  Upon  general  principle 
'■  of  property.     II.  Upon  the  local  law  of  this  kingdom. 

■  I,  It  is  no  species  of  property  upon  general  principles;  be- 

cause, 1st,  It  is  incapable  of  separate  and  excluaiye  enjoy- 
ment. All  [iroperty  implies  possession.  Bynkershock  sars,  ii 
begins  and  ends  with  manual  possession.  It  is  the^^  uteniS, 
etfruendi.  And  though  actual  possession  is  not  always  neces- 
sary, yet  potential  possession  is.  There  must  be  potentia  pot- 
gidendi.  The  subject  of  property  must  be  something  sus- 
ceptible of  possession.  Puffendorf  (book  4),  lays  it  downn 
essential  to  property,  that  it  must  be,  I.  Useful;   2.  Underlie 

[  •334  ]  power  of  man,  so  as  to  fasten  on  it.  *How  is  the  propwtj 
of  the  plaintiffs  invaded  in  the  present  instance  ?  The  origiui 
MS.  is  not,  nor  ever  was,  in  the  hands  of  Ihe  defendants.  IV 

I  hooks  sold  are  not,  nor  ever  were,  the  property  of  the  phin- 

tiffs.  The  paper  and  ink  belonged  to  the  defendants.  All  da 
plRintiffs  can  claim  is,  the  ideas  which  the  books  communicoic- 
These,  when  published,  the  world  is  as  fully  in  possession  rf 
as  the  author  was  before.  From  the  moment  of  puhVicatioii, 
the  author  could  never  confine  them  to  his  own  enjoyment 
It  is  begging  the  question  to  say,  that  the  law  will  proirt 
what  is  acquired  by  the  labour  of  an  author.  An  act  of  Pl^ 
liament  may  create  such  e.  right.  The  statute  of  Qu.  Aniwhu 
done  it  for  a  limited  time.  But  no  such  property  arises  few 
the  principles  of  common  law;  because  that  acts  only  upoi 
subjects,  where  there  is  a  possibility  of  separate  and  excloat 
enjoyment.  The  plaintiffs  can  claim  no  right  to  the  prof* 
made  by  tlie  defendant,  because  they  accrued  in  the  w»j  f^ 
his  trade.  Their  property,  if  any,  is  only  in  the  incorporsji 
ideas,  and  not  in  the  profits,  to  which  another  man  apjJi^ 
them.  If  he  may  lend,  or  repeat  them  to  others,  why  niav  fe 
not  as  well  communicate  them  in  a  type  of  hia  own?  Tt 
business  of  a  printer  is  a  lawful  trade,  and  where  there  is  n' 
property,  but  wliat  merely  subsists  in  idea,  no  man  can  N 
guilty  of  a  private  wrong  by  merely  following  hia  tnJ'- 
Sdly,  There  are  no  indicia,  or  marks  of  appropriatioD  to  a- 
certain  the  owner  of  this  species  of  property.  >Vhat  are  Ht 
marks!  It  is  not  in  manual  occupation;  it  is  not  in  risDi 
possession,  which  l>ord  Kaj-ms  (Hist,  of  Property)  lays  don 
as  an  essential  condition  of  property.  How  is  an  autbor  re 
be  distinguished?  Some  few  may  be  known  by  their  strt; 
but  the  generality  are  not  known  at  all.  The  act  of  pub^ 
cation  has  thrown  down  all  distinction,  and  made  the  if^ 
common  to  every  body ;  like  land  thrown  into  the  high"'' 
.^m^  it  b  become  a  glil  to  the  public.     Is  the  title-page  a  nuA 

^^  of  appropriation?     No;   that  is  often  lost   or  omitted,  «"! 

yet  a  purchaser  of  the  book  has  as  good  a  title  to  it,  "ii- 
out  a  title-page,  as  with  it.  It  cannot  therefore  be  iisot 
[  •335  ]  "guiahed.  The  Legislatine,  by  the  statute  of  Queen  And 
supplied  this  defect,  by  directing  an  entry  of  the  book  in  ll" 
registry  of  the  Stationers'  Company.     But  in  a  ct^m  Kks  da 
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piesenti  independent  of  the  act,  this  defect  still  remains:  it       Tovmh 
wants  one  necessary  quality  to  make  it  legal  property.  ^n    ** 

II.  It  is  no  species  of  property  recognized  by  the  local  law 
of  the  kingdom.  As  to  the  usage  stated  by  the  verdicti  there 
is  no  customary  property  known  to  our  law,  but  what  has  been 
8o  time  immemorial.  Tnis  is  not  so  found.  It  is  impossible  it 
should  be,  since  the  art  of  printing  is  itself  within  time  of  me- 
mory. It  is  stated,  that  it  has  been  usual  to  assign,  &c.  this 
species  of  property.  So  the  good-will  of  a  shop  is  every  dav 
sold  for  a  valuable  consideration:  yet  that  does  not  make  it 
property. 

giord  Mansfield, — **  There  are  many  decreea  which  make 
ese  things  assets.     I  remember  one  with  regard  to  the 

title  of  the  St.  James's  Evening  Post     The  buyer  was 

quieted  in  the  possession  of  it,  and  nobody  else  permitted  to 

set  it  up.*'] 

The  by-laws  of  the  Company  are  private  regulations  among 
themselves,  and  cannot  establish  a  new  law  for  the  kingdom  in 
general.  But  the  very  requisite  of  an  entry  in  the  books,  to 
make  a  copy  become  property,  shews  it  was  not  so  by  any 
original  right.  In  the  former  arguments,  the  patents  to 
printers  were  relied  upon,  and  chiefly  cited  from  Ames's  Typo- 
graphical Antiquities.  But  these  were  merely  privileges, 
which  excludes  the  idea  of  a  right.  They  are  to  printers,  not 
to  authors,  as  a  reward  for  theur  mechanic  ingenuity.  They 
are  aQ  for  terms  of  years.  Why  this  limitation,  if  the  authors 
had  a  permanent  and  perpetual  right  in  themselves  ?  These 
X>atents  were  most  of  them  illegal,  and  void  upon  the  face  of 
them;  and  your  lordship  will  not  draw  any  part  of  the  law  from 
so  polluted  a  fountain.  *I  agree  with  Lord  Bacon,  that  the  [  *336  ] 
'  King  has  an  undoubted  prerogative  to  confine  the  printing  of 
certain  things, — statutes—^liturgies — ^almanacks  as  calendars, 
and  settled  as  such  by  the  Coimcil  of  Nice.  But  in  the  pre- 
sent case,  neither  patent  nor  prerogative  has  any  thing  to  do. 
It  stands  upon  the  right  at  common  law.  Use  was  also  made 
of  some  Star-chamber  decrees.  These  were  professedly  in- 
tended to  correct  some  offences  of  the  press;  and  no  argument 
to  afiect  the  law  of  private  property  can  be  drawn  from  thence. 
Most  of  these  monopolies  were  destroyed  by  stat.  21  Jac.  1, 
c.  3,  which  Lord  Coke  has  given  the  history  of,  in  2  Inst. 
Next  came  the  ordinances  of  Parliament  against  malignant 
papers  published  by  the  Royalists.  They  were  copied  irom 
the  Star-chamber  decrees,  and  liable  to  the  same  observations. 
Stat.  13  Car.  2,  was  of  the  same  tendency.  Its  scope  was  merely 
political.  The  words  in  it,  which  imply  a  right  of  printing  to 
be  vested  in  particular  persons,  may  be  satisfied,  by  applyioff 
them  to  the  patentees  of  the  Bible,  &c.  who  had  an  imdoubtea 
right.  Blank  indentures  are  specially  mentioned:  they,  I 
'  fancy,  will  hardly  be  ranked  among  original  compositions.  I 
hope,  I  am  not  precluded  from  arguing  from  the  stat.  8th  of 
Qu.  Anne,  from  which  Mr.  Blacksiane  says  some  arguments 
flight  be  drawn  on  his  side  of  the  question.    I  know  it  has 
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ToKMN       been  said,  that  this  statute  is  merely  declaratory  of  thecom- 
•■  monlaw;  that  it  is  only  an  accumulative  remedy  (c) ;  that  au- 

•  thors  are  in  terms  called  the  proprietors;  and  tbst  publishing, 

^^  without  their  consent,  is  treated  as  unlawful  and  injurious;  anil 

^^^  therefore,  that  a  general  common  law  property  U  strongly  im- 

^^H  plied  by  the  act.     But  the  least  attention  will  shew  the  direct 

^^^  contrary.     Where  is  the  accumulative  remedy!     It  consisti 

'  merely  in  damasking  the  paper.     This  revenge  is  all  that  a 

fiven  to  the  author;  the  pecuniary  penalty  is  given  to  othen; 
^     ta  title  ia,  An  Act  for  Encouragement  *  of  Learning  (j.  e.  by 
giving  some  new  advantages  unknown  before,  described  thus) 

iby  vesting  the  copies  in  authors,  &c.  It  was  not  thereforr 
vested  before.  The  limitation  of  time  is  a  still  farther  proof  dT 
the  same:  it  commences  at  a  future  day;  it  endures  for  four- 
teen years ;  if  the  author  be  living,  the  right  returns  to  him  fnf 
fourteen  years  more.  Wliy  only  for  fourteen?  Why  not  to 
his  representatives,  as  well  as  himself?  An  entry  in  the  regis- 
ter is  necessary  to  vest  the  right.  Why  this  ceremony,  if  thf 
author's  right  was  inherent?  There  are  also  negative  wo^l^ 
that  the  privilege  shall  endure  tor  fourteen  years  and  no  loit^er. 
This  alone  might  determine  the  merits  of  the  case.  As  to  In- 
junctions out ofChancery,itisnot aconsequence,  tliat  whatevpr 
that  Court  prohibits  is  actionable  at  law.  If  tenant  for  tik, 
sans  waste,  is  cutting  down  trees  in  an  avenue,  Kquity  will  en- 
join him,  but  no  action  would  lie  against  him  at  common  lav. 

[Jjord  Mansfield. — "  If  the  injunction  be  well  founded,  the 
*'  same  determination  would  be  at  law.  If  the  waste  commilleJ 
"  be  a  species  of  destruction,  not  within  the  meaning  of  tk 
"  parties  who  made  the  settlement  or  will  under  which  bt 
"  claims  to  be  dispunishable  for  waste,  a  remedy  would  lie  it 
"  law,  Lord  Coaler  went  upon  this  ground  when  the  tenut 
"  for  life  of  Raby  Castle,  sans  waste,  endeavoured  to  pull  don 
"  the  castle  itself."] 

I  wish  the  arms  of  this  Court  were  always  long  enou^  ts 
reach  every  case,  without  the  aid  of  a  Court  of  equity.  AD 
the  Chancery  cases  cited  are  subsequent  to  the  statute  of 
Queen  Anne. 

[Lord  Mansjield. — "  Where  the  date  of  the  book  is  en- 
"  dently  within  the  statute,  there  the  Court  seems  to  have  pro- 
"  ceeded  upon  the  right  of  property  created  by  that  act.  But 
"  Mr.  Blackstone  has  argued,  Ist.  That  it  cannot  be  so,wbeR 
"  the  term  of  the  act  is  clearly  expired :  there  they  evidoitlj 
"  go  upon  the  original  right,  ^dly.  That  the  same  may  be  ol^ 
[  *33&  ]  "  •served,  where  the  copy  has  never  been  published,  but  so- 
"  reptitiously  got  from  the  owner."] 

As  to  those  cases  where  the  term  b  expired,  the  injunctitxif 
are  only  granted  till  answer;  there  is  no  final  decree.  As  to 
unpublished  manuscripts,  I  admit,  that  the  property  does  con- 
tinue in  the  author  till  pubhcation ;  till  he  emancipates  it,  ui 
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makes  it  common.     The  piratical  printer  is  here  guilty  of  a       ToKtov 
double  wrong: — in  publishing  private  manuscripts  without  the       f^^ 
leave  of  the  owner;  and  in  anticipating  the  pronts  of  the  first  i.i.w^ 

pubUcation,  to  which,  I  acknowledge  that  the  author  is  en- 
titled. What  species  of  property  is  this  that  is  now  contended 
for?  Not  real,  certainly.  Is  it  personal?  It  is  not  a  chose  in 
possession;  it  is  neither  material  nor  visible.  It  is  not  a  chose 
in  action^  for  those  are  not  assignable,  and  this  is  insisted  to 
have  been  usually  assigned.  It  is  merely  a  right  of  publishing 
ideas;  and  under  what  denomination  of  property  that  can  Sm^ 
unless  the  Legislature  will  give  it  one,  1  cannot  comprehend. 
Is  this  a  contract  between  the  public  and  the  author,  that  none 
but  he  shall  print  these  ideas?  No:  the  public  is  not  a  corpo- 
ration capable  of  contracting.  There  is  no  mutually  in  the 
contract.  The  public  cannot  compel  the  author  to  mmish  a 
sufficient  number  of  copies.  It  has  been  said,  that  if  the  au« 
thor  neglects  to  print,  it  is  an  abandonment.  How  shall  this 
neglect  be  ascertained?  When  will  the  property  cease?  What 
are  the  marks  of  derehction?  There  can  be  none,  any  more 
than  of  appropriation.  Who  can  seize  or  occupy  it  when  re- 
linquished? it  is  incapable  of  possession,  and  therefore  is  no 
Srsonal  chattel.  It  should  be  something  that  may  be  seen, 
t,  given,  delivered,  lost,  or  stolen,  in  order  to  constitute  the 
subject  of  property. 

S!jord  Mansjleid. — *^  How  would  you  steal  an  option,  or 
e  next  turn  of  an  advowson?"] 

*I  say,  if  the  property  contended  for  be  in  action,  the  plain*  [  .*339  ] 
tifis,  as  assignees,  cannot  claim  it;  if  in  possession,  it  must  bear 
the  marks  of  visible  possession,  and  must  have  the  qualities  of 
other  personal  property.  Will  trover,  detinue,  trespass  or  re- 
plevin, he  for  it?  Can  it  be  forfeited  for  treason  or  felony? 
How  will  you  seize  or  transfer  it?  It  does  not  lie  merely  in 
grant.  Nothing  can  be  granted,  but  where  a  man  has  an  ac- 
tual or  potential  property.  One  cannot  grant  aQ  the  wool  that 
shall  grow  upon  sheep,  which  he  intends  to  buy.  So  one  can>- 
not  grant  the  profits  of  a  future  edition  of  a  book.  Lord  Coke 
says,  a  possibility  cannot  be  granted;  what  is  a  more  bare  pos- 
sibility than  the  profits  o£an  author?  Patents  for  new  inven- 
tions are  similar  to  the  present  case.  They  are  allowed  as  tem- 
porary privileges,  but  the  very  grants  are  a  proof,  that,  inde- 
fendant  of  them,  the  grantees  could  have  had  no  monopoly, 
^atents  of  perpetual  duration  are  injurious  to  the  subject,  and 
contrary  to  Magna  Carta.  Darcy  and  AUen,  Noy.  182.  A 
patent  for  the  sole  use  of  a  new  invention  is  good,  provided  it 
.be  for  a  time  certain ;  because  in  that  time,  the  invention  may 
become  common,  and  others  have  the  skill  to  use  it;  Cloih* 
workers  of  Ipswich's  Case,  Godb.  254:  Same  reason  given  in 
Mitchell  and  Reynalds,  1  P.  Wms.  183. 

[Lord  Mansfield. — *'  That  is  but  a  weak  reason.  Patents 
'^  are  a  guard  rather  against  those  who  know  how  to  use  the 
**  trade,  than  those  who  do  not."1 

Since  then  no  permanent  privilege  is  allowed  to  the  inventor 
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ToNsoN        of  an  art,  or  a  mechanical  engine,  what  pretence  have  Uterajj 
^  productions  to  a  greater  right?     Both  are  the  productions  irf^ 

■  genius,  bulh  require  labour  and  study,  and  both,  by  publici- 

tion,  become  equally  common  to  the  world.      The  Legislature 
seems  to  have  judged  so.     The  stat.  21  Jac.  1,  against  mono- 
polies allows  patents  for  new  inventions;  twenty-one  years  for 
[    '340    ]  such  as  were  then  in  being,  fourteen  for  new  ones.     "Stat.  B 

I  Aim.  allows  twenty-one  years  to  books  already  printed,  four- 

teen to  future  publications.  The  statute  of  James  providei 
against  raising  the  prices  of  manufactures,  that  of  Anue  gate 
power  to  the  Archbishop  and  others,  to  settle  the  price  of 
books, 
[Lord  Mansfield. — "  The  statute  of  King  James  expresdj 
"  provides,  that  it  shall  not  extend  to  books."] 
On  the  whole,  neither  on  the  general  principles  of  properti, 
nor  on  the  local  law  of  the  kingdom,  can  this  claim  be  sup- 
ported, I  wish  all  due  encouragement  to  ingenious  authors, 
consistent  with  the  principles  of  law,  and  the  rights  of  the  sub- 
ject. But  if  their  claim  tends  to  a  monopoly,  is  contrary  to  thf 
provisions  of  the  Legislature,  or  the  good  of  the  communilj: 
if  it  introduces  any  change  or  novelty  into  the  common  In*. 
they  must  excuse  me.  Nolumus  leges  Angtits  tnutare  is  [ihel 
language  of  Magna  Carta,  I  trust,  that  the  law,  in  this,  as  in  lil 
other  cases,  wilTbe  preserved  entire»by  this  Court.  The  w- 
tbor  can  cl^m  no  privilege,  by  common  law:  Let  him  resort 
to,  and  avail  hunself  of  that  temporary  indulgence,  which  die 
Btatute  has  thought  proper  to  allow  hun. 

Blackstone  in  reply — The  principal  pillar  of  Mr.  Jo/fy*  ar- 
gument rests  upon  his  description  of  property.  He  consider 
it  as  having  nothing  for  its  EubjecC,  but  what  is  subsCanciAl, 
palpable  and  visible.  He  has  omitted  the  distinction  between 
corporeal  juid  incorporeal  rights ;  the  latter  of  which  are  u 
much  considered  by  the  law,  as  the  basis  of  property,  as  the 
former.  Your  lordship  gave  an  instance  in  options;  the  sane 
may  be  said  of  advowsons,  commons,  ways,  &c.  The  right  li 
presenting  to  a  church  is  not  more  visible  or  material,  than  ihe 
right  of  publishing  a  book.  All  these  are  mere  potential  rigbct, 
dormant  and  unnoticed,  till  opportunity  calls  them  into  act;  amf 
then  they  produce  a  visible  fruit,  by  presenting  a  clerk,  by  ti»- 
[  •341  ]  veiling  on  the  way,  by  turning' cattle  into  the  common,  and, 'in 
the  present  case,  by  publishing  the  book.  The  profits  of " 
common  are  as  uncertain,  and  as  much  a  mere  posMbilitj,  w 
those  arising  from  a  publication.  They  depend  on  the  sea£OD, 
the  weather,  and  an  hundred  other  accidents.  But  is  a  rigbt 
of  common  therefore  incapable  to  be  granted?  If  not,  nb* 
should  the  present  incorporeal  nght,  which  is  not  less  substan- 
tial than  the  former?  It  is  asserted,  that  the  bare  act  of  pub- 
lication renders  the  performance  common  to  all  mankind :  h 
was  asserted ;  but  the  proof  of  that  position,  if  given,  totaDj 
escaped  my  observation.  He  allows,  that  to  constitute  ^ 
abanduniiieiit,  there  must  be  ])lain  tokens  of  a  voluntiiry  dwt"- 
liction;  In  tlie  present  iiistunce,  it  is  so  far  from  a  derehctiwi: 
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that  the  very  act  of  publication  shews  an  intention  to  continue       Tomsov 
the  use  of  it,  for  the  purpose  of  profit,  so  long  as  the  author  «• 

can.     The  argument  drawn  from  circulating  libraries  was  be-  llimi. 

fore  considered.  As  for  the  profits  which  the  defendant  has  . 
made  in  the  way  of  his  trade,  we  claim  them  not;  this  is  not  a 
bill  for  an  account,  but  an  action  for  disturbing  us,  in  making 
that  profit  in  the  way  of  our  trade,  which  we  say  we  have  a 
right  to  do.  Sic  utere  jure  tuo,  ut  alienum  non  Icedas,  He 
says,  a  book,  when  published,  is  a  gift  to  the  public,  Uke  land 
thrown  into  a  highway.  It  may  be  so,  where  the  author  con- 
ceals himself,  and  gives  no  indicia  to  distinguish  his  property. 
The  title,  the  utterance,  the  vending,  are  sufficient  indicia 
here.  In  such  a  case,  it  is  more  Uke  making  a  way  through  a 
man's  own  private  grounds,  which  he  may  stop  at  pleasure ; 
he  may  give  out  a  number  of  keys,  by  publishing  9  number  of 
copies;  but  no  man,  who  receives  a  key,  has  thereby  a  right  to 
forge  others,  and  sell  them  to  other  people.  The  usage  of 
copy-right  is  called  in  question,  because  not  shewn  to  be  imme- 
morial. There  is  no  other  way  to  prove  an  immemorial  usa^e, 
but  by  tracing  facts  back  to  the  earliest  times,  and  seeing  if  it 
has  ever  been  otherwise.  We  have  ♦shewn  it  for  two  centu-  [  ♦342  ] 
ries  back;  there  is  nothing  that  contradicts  it,  and  the  law  will 
then  suppose  it  immemorial.  But  printing  itself  is  within  time 
of  memory.  True,  but  the  art  of  writing  is  certainly  immemo- 
rial. They  are  both  different  modes  of  the  same  thing;  the 
substantial  part  is  the  describing  a  sentiment  in  characters.  It 
is  matter  of  indifference,  whether  a  man  prints  100  copies,  or 
employs  100  amanuenses  to  write  them.  Mr.  Yates  has  gone 
through  the  patents  of  privileged  printers,  to  prove  them  ille- 
gal. I  agree  with  him,  they  were ;  the  only  use  I  made  of 
them,  was  to  shew,  that,  whoever  supported,  they  were  sup- 
ported only  on  the  supposition  of  a  prerogative  copy-right; 
which  shews,  that  such  right  is  not  merely  ideal.  He  allows, 
that  the  King  has  a  copy-right  in  some  books;  why  then  is  the 
existence  of  a  subject's  copy-right  in  others,  a  thing  so  absurd 
and  shocking  to  the  principles  of  common  law?  Why  then, 
he  asks,  were  patents  granted  for  fourteen  years,  if  the  author 
had  before  a  perpetual  property?  I  answer,  they  were  addi- 
tional ^ards  to  that  property,  by  giving  an  accumulative  re- 
medy for  a  term  of  years.  A  new  remedv  will  not  destroy  an 
ancient  right.  As  to  the  statute  of  Qu.  Anne,  which  has  been 
laid  open  very  accurately,  I  decline  meddling  with  it  at  all,  for 
the  reasons  I  gave  before.  He  has  treated  the  present  claim  in 
the  Ught  of  a  monopoly;  a  very  odious  term.  But  what  is  a  mo- 
nopoly? An  endeavour  to  appropriate  to  private  use  what 
before  belonged  to  all  the  world  in  common.  Like  the  sole 
printing  of  Latin  books,  law  books,  &c.  every  man  has  a  natural 
right  to  print  in  that  language,  or  that  science. — But  who 
can  have  a  right  to  print  another's  composition  (in  any  ton^e 
or  any  science)  before  he  pleases  to  publish  it  ? — And,  after 
it  is  pubhc,  who  but  himself  can  have  a  right  to  make  a 
profit  by  re-printing  it?    The  profit  must  arise  from  his  sen- 
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ToKgoM       timent,  from  the  matter  contained  in  the  book.     It  ariseN  not 

'■  •in  the  way  of  trade,  by  the  bare  manufacture  of  printing;  for 

Collins.      ^j^^  p^pp^  when  printed  on,  abstracted  from  the  teaming  con- 

"    •343    ]  tained  in  it,  is  rendered  less  valuable  than  before.     It  is  there- 

Ifore  no  ar^ment  to  say,  that  an  author  is  not  bound  to  sii^tplr 
copies  to  the  public ;  for  which  reason  another  man  may.  \VhM 
right  has  the  public  to  demand  them?  The  author  has  the 
soTe  right ;  he  may  aet  on  them  what  value  he  pleases,  as  every 
man  may  do  upon  his  own  performances,  whether  divine,  law- 
yer, physician,  or  author.  Yet  all  will  be  blaineable,  if  thej- 
aet  too  high  a  value  on  their  labours,  and  will  feel  the  bad 
effects  of  it.  It  has  been  endeavoured  to  compare  intellectaal 
inventions  with  such  as  are  merely  mechanical.  They  bear  do 
comparison,  as  has  been  successfully  shewn  in  a  pamphlet  re- 
ferred to  in  the  last  argument ;  and  which  deserves  betirr 
treatment  than  Mr.  T/ntrlow  then  gave  it.  ( "  A  Ijetter  from 
an  Author  to  a  Member  of  Parliament,  by  Dr.  Warburton.") 
I  shall  add  one  or  two  remarks  to  his  learned  observatioiw. 
Style  and  sentiment  are  the  essentials  of  a  literary  compositiaD. 
These  alone  constitute  its  identity.  The  paper  and  print  »n 
merely  accidents,  which  serve  as  vehicles  to  convey  that  stjie 
and  sentiment  to  a  distance.  Every  duplicate  therefore  of  a 
work,  whether  ten  or  ten  thousand,  if  it  conveys  the  eame  style 
and  sentiment,  is  the  same  identical  work,  which  was  prtidumi 
by  the  author's  invention  and  labour.  But  a  duplicate  of  a 
mechanic  engine  is,  at  best,  but  a  resemblance  of  the  other. 

and  a  resemblance  can  never  be  the  same  identiciil  thing,  h 
must  be  composed  of  diiFerent  materials,  and  will  be  more  or 
less  perfect  in  the  workmanship.  Although  therefore  the  in- 
ventor of  a  machine  may  not  be  injured  at  common  law,  by  tlie 
sale  of  a  work  made  like  his,  it  will  not  follow,  that  an  author 
is  not  injured  by  the  surreptitious  sale  of  a  work  that  is  ab- 
solutely and  specifically  his  own.  The  proprietors  of  the  Spec- 
tator were  not  injured  by  the  sale  of  the  Rambler,  &c.  which 
resembled  their  composition ;  but  we  say,  they  are  now  injured 
L  ""  J  by  the  sale  of  the  Spectator  itself.  •  There  is  a  disdnctiao, 
then,  in  the  nature  of  the  things  compared  together ;  and  there 
is  also  a  distinction  arising  from  public  convenience.  Mecba- 
nical  inventions  tend  to  tlie  improvement  of  arts  and  manui&c- 
tures,  which  employ  the  bulk  of  the  people:  therefore  thej 
ought  to  be  cheap  and  numerous :  every  man  should  be  at 
liberty  to  copy  and  imitate  them  at  pleasure,  which  may  tend 
to  farther  improvements.  However,  a  temporary  privilege  may 
be  indulged  to  the  inventor  for  a  limited  time,  by  the  posjtiTe 
act  of  the  State,  by  way  of  reward  for  his  ingenuity.  This  in- 
convenience will  soon  be  over,  and  then  the  world  will  remain 
at  its  natural  liberty.  But  as  to  science,  the  case  is  different 
That  can,  and  ought  to  be,  only  the  employment  of  a  fe*. 
And  one  printing-house  will  furnish  more  books,  than  any  na- 
tion can  nnd  able  readers;  which  differs  it  still  more  from  the 
case  of  mechanisms,  of  which  very  few  in  comparison  can  be 
constructed  under  the  inspection  of  the  author.       But  sap- 
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1>osing9  after  all,  that  there  was  no  real  distinctioti  between       ToKicft 
iterary  and  mechanical  compositions,  yet  the  conclusion  drawn       coLLnw. 

from  this  argument  is  very  illogical  and  imjust.     If  it  be  rea-  ' v — --^ 

sonable  to  allow  a  property  in  a  Uterary  production  (and  I  sub- 
mit it  is  highly  so),  can  we  argue  thus  ?  Books  and  machines 
are  of  the  same  nature :  no  property  is  allowed  in  a  machine : 
therefore  none  should  be  allowed  in  a  book.  The  argument 
would  rather  stand  thus :  Books  and  machines  are  of  the  same 
nature :  proper^  should  be  allowed  in  books;  and  therefore,  it 
should  also  be  allowed  in  machines.  But  since  they  are  of  na^ 
tures  very  different,  both  arguments  will  fall  to  the  ground. — 
The  defects  of  this  reply  wm  be  amply  supplied  on  the  next 
argument;  and  in  the  end,  we  still  hope  for  judgment  for  the 
plaintiffs. 

Lord  Mansfield,  C.  J. — This  question  is  a  very  general 
one,  and  has  never  yet  been  finally  aetermined ;  though  a  fair 
argument  will  arise  from  Sir  Joseph  JehyWSi^  Lords  maccleS' 
field Sy  Talbofs^  and  Hardtcicke's  ^proceedings,  that  they  r  •S^S  1 
thought  there  was  a  property  in  the  author  at  common  law : 
else  they  would  not  have  panted  the  injunctions  that  have 
been  cited.  But  even  in  the  case  of  Newton's  Milton,  Lord 
Hardwicke  gave  no  opinion  to  bind  himself,  but  continued  the 
injunction  to  the  hearing,  following  the  example  of  Lord  Har^ 
court  J  in  StcUioners'  Company  and  Partridge^  who,  conceiving 
neat  doubts  concerning  the  Company's  right,  continued  the 
injunction  to  the  hearing;  and,  at  the  hearing,  ordered  a  case 
to  be  stated  for  the  opinion  of  this  Court.  It  was  twice  argued 
here,  but  no  certificate  was  ever  made.  In  MiUons  Case, 
Lord  Hardwicke  said,  that  if,  at  the  hearing,  he  should  con- 
sider the  point  as  doubtful,  he  would  send  it  to  law  to  be  ar- 
ed ;  and,  therefore,  would  give  no  opinion,  so  as  to  bind 
imself.  However,  the  inclination  of  his  opinion  was,  that  there 
might  be  a  common  law  property,  not  taken  away  by  the  sta- 
tute of  Queen  Anne.  What  he  grounded  himself  upon,  were 
the  cases  at  common  law,  relating  to  prerogative  copy-rights. 
It  must  have  been  a  copy-right  in  the  Crown,  though  printing 
is  within  time  of  memory,  that  produced  this  prerogative  pro- 
perty. I  do  not  know,  that,  even  in  equity,  there  has  been 
any  case  finally  and  solemnly  determined,  at  the  hearing. — 
"when  this  came  before  me,  1  was  determined,  it  should  be  ar* 
ffued  and  adjudged  in  the  most  solemn  manner.  And  there- 
fore, I  refused  to  make  a  case  of  it,  but  directed  a  special  ver- 
dict. As  perhaps  the  parties  may  acquiesce  under  the  decision 
of  this  Court,  1  should  be  desirous  to  have  it  argued  before  all 
the  Judges.  Let  it  stand  over  for  further  argument,  before  all 
the  Twelve  Judges  (rf). 

{d)  "  After  these  two  arguments,  the  that  the  action  was  brought  by  collasion ; 

case  was  acyoumed  into  the  Exchequer  and  a  nominal  defendant  set  up,  in  order 

Chamber.     1  have  been  informed  from  the  to  obtain  a  judgment,  which  might  be  a 

best  authority,  that  so  far  as  the  Court  precedent  against  third  persons ;  and  that 

had  formed  an  opinion,  they  all  inclined  therefore  a  judgment  in   fiiYour  of  the 

to  the  plaintiff.    But  as  they  suspected  plaintiff  would  certainly  luiYe  been  acqui- 
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CMed  ia;  upon  thli  •uipklon,  and  because 
the  Courl  inclined  to  the  plalnliB^  it  irai 
ordered  to  be  heard  bel^re  all  the  Judges. 
'  Afterwards,  upon  certain  information  re- 
ceived tiy  the  judgei, '  that  the  whole  vai 
■  coliuiion,  and  that  ihe  ilefendant  wai 
nominal  onlj ,  and  the  whole  eipenee  paid 
by  the  plslnliff,* — they  refused  to  proceed 
in  the  causej  though  It  had  been  argued 
bend  fide,  nod  rety  ably,  by  (lie  counsel, 
who  Appeared  for  th'e  derendant.  They 
thought  th[>  contrivance  to  gel  a  collusiTe 
Jodgment  waa  aii  attempt  of  a  dangerous 
eiample,  and  therefoie  to  be  discouraged." 
Ftr  milu,  J.,  4  Burr.  S3!7. 

The  isme  question  was  again  daboiDlely 
discussed  in  ■  cdsc  respecting  the  sale  of 
Thonuon'i  Seasons,  SfUlar  T.  Taglnri 
which  is  reported  at  great  length  in  4  Burr. 
1303.  There  It  was  decided  hy  Lord 
Mai^U,  C.  J.,  Alton,  I.,  and  ffiUa,  J. 
{Yalu,  J.,  diaml.),  that  lulhon  hare  by 
comiDon  law  a  sole  and  excluiiie  copy- 
right in  perptlBili/!  see  a  short  note  of 
that  case  juaC,  6IS ;  see  also  Otbunte  T. 
Dtmaldmt,  2  Eden,  327.  The  case  of 
Millar  \.  Taylor,  however,  was  soon  af- 
terwards o>emjled  by  a  decision  in  the 
House  of  Lords.  One  Beckett  had  pur- 
chased the  copy-iighl  of  Thomson's  Worlis 
from  Hillar'i  enecuCors,  and  filed  a  WU  in 
IT74  against  the  Donaldsons,  who  had 
published  some  part  of  them,  to  aceouac 
tot  the  proliis,  and  to  restrain  them  by  in- 
junction from  publiahing  the  BHoie  in  fu- 
lore.  The  Donaldsons,  In  their  answer, 
said,  Ihey  believed  thai  Millnr  did  not  be- 
opy-rightfor 


luin  the  I 


s  lim 


d  by  3 
1  been  originally 
published  in  1729,  and  the  2S  yean  »- 
piled  in  1757.  Lord  Balkwtl.  C,  de- 
creed a  perpetual  injunction,  and  an  ac- 
count. Against  this  decree  the  Donaldsons 
appealed  to  D.  P.,  where  it  was  reversed, 
a  m^oiilyof  the  Judges,  (oil.  Eyre,  Narci, 
Perrall,  Gould,  Adami.  and  De  Grey, 
against  Aihurst,  Blatkita 


'arker),  1 


Mg  ol 


the  perpetuity  ai 

thereby   eglabiishing,    mat  t 

right  of  authors  is  confined  to 


tight,  ani 


i«n  T.  Btckell.  7  Bra.  P.  C.  88,  oi  t  B« 
P.C,  129  (ToroUn's  ed.),  i  Burr.  IM, 
S.  C.Sfe  theolMen'ation>orU.KEB|H 
in  Beckford  f.  Hood,  T  T.  B.  6M:  <ta* 
U  was  held,  thai  tlie  properly  being  lOltd 

law  remedy  for  si  tfolatlod  of  it  uudn 
within  the  timea  limited  by  »  AcB.i  lat  i 
therefore  on  action  on  Ihecateloi  rismiyt 
may  be  lUBlntsiaed  where  a  work  hsi  ken 
pirated,  although  it  ha>  not  beeanMn^ 
at  Stationers'  Hall,  and  was  «gia>|t 
published  without  Lhe  atabar't  atmtiti  | 
that  the  penalties  thereby  giien  are  af 
an  oecmtiilafJK  rcmed  y.  See  alto  n^ 
«m  T.  j'jfflumdi,  ST.  R.  4 1  j  Cmj  i 
Loagman,  1  East,  35S,  and  nolea;  A>  i 
worth  T,  mitei.  I  Camp.  »t ;  B-fMt.. 
mchohim,  S  Sim.  8e  St.  I.  So  a 
composidon  is  protected  by  8  Ann 
V.  ZoiijiMii,  2  Cowp.  613 :  Clt^ma  a,  i 
GoiUing,  II  East.  214,  1  Camp.  Hi  | 
Fotrer  v.  ITalier,  3  M.  &  8.  7  i  OmHI 
V.  fToUrr,  1  B.  &  C.  a6t.  ButdxR^ 
seniatian  of  a  drama,  aUtrrJ  n<(  ttitlft 
fVam  the  original,  without  the  taa— frf 
the  owner  of  ilie  copy-rigbl,  wUlaot^V 
the  manager  of  Ihe  theatre  w)ien  k  h 
represented  liable  to  an  action ;  Van^^ 
Elliilom.  3  B.  a  A.  657,  1  D.  &  R. ». 
Literary  property  i*  lurw  proteOed  tf 
54Qea.3,  c.  ISe,  which  aer,  «/a,in,b 
(I).  Upon  the  conalTuclioa  of  that  iciia^ 
it  has  been  decided,  that  though  Ibeavk 


l*^'*.  I 


of  It 


"  that 


r  of  a 


lisbed."  Sic; 


II  hereafter  be  prmttd  ac 


.  ind  that  Ihe  snUsr, 
who  in  thai  case  had  preiiously  sold  xw- 
ral  thousand  copies  in  nunusnipl,  hri 
not  (hereby  lost  (he  benefit  naltnedt; 
that  acL ;  IfTtite  v.  aerock,  S  B.  ft  A.  Ill 
Id  the  caieofMr.  Hargrave't  DottstsCs 
Litt.,  li  was  decided,  that  an  Bulbar,  ilia* 
works  had  been  published  mon  lliialt 
years  before  the  passing  ,of  that  act.  « 
nut  entitled  to  the  copy-right  fat  'St. 
Brooke  V.  Clarke,  1  B.  S(  A.  396. 

See  also  Baiket  v.  CimHbigliam,  fut. 
3(0i  5  Bflc.  Abr.  Prerogalwi  (F)  i.  fs. 
SS4  ;  i  Via.  AbT.  Booka,  add  SuprlomA 


[Wright]  Lewsee  of  Clymer,  v.  Littler. 

*  r.   3  Burr.  ISH. 

Confeaaionof  ON  ejccttnont,  a  verdict  for  tlie  plaintifif.  Norton  moved  for 
forgery  by  a  ^  jjg^  trial.  The  plaiDtifi' claimetl  a  copyhold  estate  at  Bame* 
may  b^'  admis-  •"  Surry,  of  the  nature  of  borough  English  (e),  under  a  will  nf 
[     *34ti     ]  ^'"'  Clymer,  •deceased,  made  in   1743.     Defendant  clainwl 

{<■)  See  B«  v.  Aiilrop,  poU,  1228. 
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under  the  heir-at-Uw»  by  an  instrument  dated  20  September^      Cltmbr 
1745,  all  of  one  William  Medlycott's  writing,  not  sealed,  nor  »• 

stamped,  but  subscribed  by  Mr.  Clymer,   beginning  thus —  .    Littlb^j 
"  Know  all  men  by  these  presents,"  whereby  in  consideration  ^ue  eTidence. 
of  natural  affection,  he  covenants  and  agrees  (but  with  nobody)  A  void  deed  of 


covenant  u  no 


that  the  lands  in  question  shall  go  and  be  given  to  his  wife  for    ... 

life,  and  then  to  Elizabeth,  wife  of  said  Wifiiam  Medlycott  (she  I^L"^;^. 


also  his  heir-at-law),  and  her  heirs  for  ever.  It  is  at*  vocation  of  a 
tested  by  William  Medlycott  and  EUzabeth  Mitchell.  It  ap-  ^°™«  '^* 
points  no  executor,  and  mak^s  no  disposition  of  his  personal 
estate ;  and  is  indorsed,  in  Medlycott  s  hand,  "  Mr.  Clymer's 
^*  covenant  and  agreement.*'  Mr.  Clymer  died  about  sixteen 
years  ago ;  Medlycott  took  possession  in  right  of  Jiis  wife,  and 
upon  his  death-bed,  in  1746,  declared  to  his  sister  Mrs.  Victor, 
that  the  instrument  of  1745  was  forced  by  himself,  and  pro- 
duced, from  under  the  bed-clothes,  the  will  of  1743,  which  till 
then  was  concealed  by  him ;  and  sent  it  to  the  lessor  of  the 
plaintiff,  who  proved  it  in  1751 .  Since  which,  there  have  been 
diree  or  four  purchasers  of  the  estate  under  Medlycott's  title, 
which  now  is  vested  in  the  defendant.  At  the  Surry  assizes, 
upon  this  evidence  and  inspection  of  the  two  wills,  Willes, 
G.  J.,  directed  the  Jury,  and  thev  found  the  instrument  of 
1745  to  be  a  forgery ;  and  verdict  ror  the  plaintiff. 

Norton  insisted,  that  this  hearsay  evidence  was  inadmis- 
aUe,  or  at  least  inconclusive :  especially  as  against  purchasers 
for  a  valuable  consideration.  If  so,  the  writmg  stands  unim- 
petched ;  and  the  next  question  will  be,  to  what  purposes  it 
win  enure.  1st,  It  will  enure  as  a  will  of  copyhold  lands  {/), 
those  not  being  within  the  statute  of  frauds.  Any  writing  de- 
claratory of  the  testator's  intention  is  a  will  of  lands.  Sdly,  It 
win  be  suflScient  to  appoint  the  uses  of  the  surrender  to  the  use 
of  Mr.  Clymer's  will.  Any  writing  is  sufficient  for  that  pur- 
pose. And  then  the  defendant  is  m,  under  that  surrender. — 
*3dly^  It  is  at  least  a  revocation  of  the  former  will  of  1743.  [  *347  ] 
Revocations  are  always  favoured  both  in  law  and  equity,  being 
Bi  nature  of  a  restitution  to  the  heir.     Revocations  often  hap- 

Cn  where  the  party  did  not  intend  it.  A  fortiori,  it  shall 
ppen  by  this  instrument,  which  (though  informal  and  in* 
complete)  plainly  shews  the  intent  of  the  parties.  Feoffment 
without  livery,  bargain  and  sale  without  inrolment,  grant  with- 
out attornment,  are  all  of  them  meffectual  acts,  yet  will  operate 
as  revocations. 

JB.  Harvey,  for  the  plaintiff. — New  trials  are  not  usually 
panted  upon  ejectments,  because  the  party  may  bring  ano« 
wer.  Lessor  was  a  minor  at  the  death  of  the  testator;  has 
been  at  sea  and  in  low  circiunstances  since.  This  evidence, 
though  hearsay,  was  admissible  and  conclusive;  for  Medlycott 
Cif  living)  might  have  been  admitted  to  have  proved  the  fact  at 
the  trial;  or,  if  he  had  endeavoured  to  establish  the  instrument, 
^e  present  witness,  Mrs.  Victor,  might  have  been  examined, 

(/)  See  Roe  ▼.  He^htte,  pott,  llli.  ^ 

^OL.  I.  T  ^ 
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to  have  proved  this  confession  against  him.  As  to  the  legj 
question,  Isl,  It  is  no  will,  because  there  is  no  animus  tetlandi 
>  iidly,  It  is  not  a  ^'uflicient  appointment  of  a  copyhold,  becausr 
it  is  no  will;  to  which  only  the  surrender  was  made,  3dly,  It 
is  not  a  revocation.  Revocatione  are  not  favoured  ine^uitj, 
unless  they  amount  to  a  conveyance,  on  valuable  consideratioD: 
3  Mod.  258,  Egleston  and  Spekc;  1  Roll.  Abr.  615,  pL  3,  dd 
covenant  can  revoke  a  will:  This  writing  ia  at  beet  but  a  co^^ 
nant :  2  P.  Wtns.  633,  Lai/er's  Case. 

R.  Leigh,  same  side. — The  defendant  is  not  a  purchaser 
without  notice.  Every  purchase  has  been  since  the  proving^ 
the  will.  The  instrument  of  1745  is  neither  will  nor  te*ta^l^!^ 
ary  appointment;  it  implies  no  such  thing;  it  imports  only  to 
[  •348  ]  be  a  covenant.  "  It  is  not  a  revocation,  because,  Ist,  itisim 
80  in  express  words;  nor,  2dly,  is  it  a  new  will;  nor,  Sdlj, 
(the  only  remaining  method  of  revocation)  is  it  any  dispoaOM 
of  Mr.  Clymer's  interest  inconsistent  with  the  former  subsio- 
ing  will.  It  is  merely  a  covenant  or  promise.  It  was  arguBL 
that  incomplete  conveyances  may  revoke  a  will :  But  that  mus 
be,  where  there  is  an  inception,  some  inchoate  act,  which  mn 
afterwards  he  made  perfect.  The  present  is  a  perfect  ad  of 
nothing.  If  the  instrument  be  of  any  import,  still  no  ne* 
trial  should  be  granted.  This  is  no  common  hearsay,  Dji«[ 
declarations  weigh  as  much  as  oaths:  They  will  even  Cfflnio 
ofmurder(^).  No  objection  was  taken  to  the  evidence  at  iN 
trial;  the  fact  came  out  by  cross-examination  of  the  plaintiirt 
witness.  19  Ann,,  Lucas,  202(A),  waiver  of  any  point  l^ 
counsel  is  conclusive  upon  the  partj-;  2  Geo.  2,  Fitzg.  W 
accord. 

Lord  Mansfield,  C.  J. — It  has  been  said,  that  in  ejectmait 
the  Court  will  not  readily  grant  a  new  trial  (i).  It  is  true,  wbfn 
a  verdict  has  been  given  for  the  defendant;  but  where  ilif 
plaintiiT  has  obtained  a  verdict,  it  is  a  great  difference  to  tht 
defendant  whether  he  has  a  new  trial,  or  is  forced  to  becom 

SlaintifF  on  a  new  ejectment.  Ejectments  are  substituted  in 
le  place  of  real  actions,  in  which  the  title  appeared  upon  Af 
pleadings,  and  gave  no  room  for  surprise.  We  should  theff- 
fore  rather  lean  to  new  trials  on  behalf  of  defendants,  in  tb* 
case  of  ejectments,  especially  on  the  footing  of  surprise.  As- 
other  good  rule  for  granting  or  refusing  new  trials,  is,  A*t< 


I 


(«)  R.  1.   Seaim  &   Traaltr,    1  Sin. 

1  Emt.  P.  C.  353,  a.      Dying  iledmia 

49B,  8  Hargr.  St.  Tr.  209,  205.      «'oorf. 

caclt'i  Ca.,    I    LdFh,   C.  C.  SOO  :    Barn- 

lubjccl  of  th.  chui^,    and   Ut*  OKW 

bridge- 1  Ca.,   9H«tgr.  SuTr.   181,   ace. 

<lH»eei  of  the  de&ib  the  lul^jcct  olif 

daration;    «.   (.   M,ad,    8  B.  &  C  »i. 

waf  in  arlimbi  martin  "Wch  ii  a  qups- 

4  D.  S.  R.  120. 

Uon  for  the  Judge  nnd  nol  for  the  jurvi 

{h)  Or  10  Hod.   Jt«.   V.   Rtlttml* 

/Obl'.Cj.,  1  EMt,  P.  C.  3i7;    WMun,; 

Ca.,   Id.  3je.     So  the  dying  de<:lHraiion>. 

(0  See  Smith  dem.    Dormer  t.  W- 

Cl,   1  E»t,F.  C.  SS4,  Slfl;  butnolof 

Wj(,    2  Si™.   IIOS,    KaiGaomikiB. 

■  crimiDal  bI  the  ti 
being  a  ftlon  convict,  he  it  iMompeu 
"i  Ca.,    1    Leach,    C,  C.   3 


r  caie  a  new  trial  » 
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upon  the  whole,  substantial  justice  has  not  been,  or  has  been, 
done  to  the  parties. 

In  the  present  case,  there  is  no  objection  to  the  will  of  1743, 

bnt  firom  the  instrument  of  1745.    I  will  consider  it,  1,  In  point 

of  law;  2,  In  point  of  fact.     1.  There  is  no  colour  to  consider 

it  as  a  will.     The  testator  knew  how  to  make  one  but  two 

years  before.     In  form  ♦it  has  nothing  testamentary.     Had  [    ♦340    ] 

there  been  a  single  circumstance  (even  a  mention  of  funeral 

charges^  to  have  shewn  it  intended  as  a  will,  I  agree  that  there 

aie  no  formal  words  necessary  to  make  it  testamentary.     It  is 

now  in  the  nature  of  a  deed,  though  not  sealed.     Medlycott 

intended  it  aa  a  coTcnant;  which,  if  well  drawn,  he  knew  to  be 

irrerocable. — If  no  will,  it  cannot  operate  as  an  appointment 

of  uses,  the  estate  being  surrendered  to  the  use  of  a  will. — 

Revocations  arise  generally  from  the  intent  of  the  testator; 

therefore  where  he  intends  a  complete  conveyance,  and  dies 

before  it  is  perfected,  as  feoffinent  sans  livery,  &c.  it  is  a  good 

re?bcation ;  ne  having  demonstrated  his  intent  to  alter  his  former 

disposition.     Other  revocations  arise  from  artificial  reasoning 

of  law;  as  by  suffering  a  recovery,  feoffment  to  one's  own  use, 

&c.  wherein  it  has  been  held,  that  parting  with  the  estate  for 

these  purposes  amounts  to  a  revocation.     It  might  perhaps  as 

reasonably  have  been  otherwise  determined ;  but  so  it  has  been, 

and  so  it  must  remain.     However,  covenants  have  never  been 

aDowed  to  be  revocations ;  unless  where  the  covenantee  has  a 

lijiht  to  a  specific  performance.     This  is  merely  a  covenant 

without  such  a  right,  and  therefore  can  be  no  revocation. 

^.  As  to  the  fact,  the  admissibility  or  competence  of  evidence 
must  result  from  the  particular  circumstances  of  the  case.  No 
nile  can  be  general.  Here  the  testator  died  in  1746.  Both 
wills  [were]  in  the  custodv  of  Medlycott :  The  other  subscrib- 
ing witness  [is]  dead :  His  wife  [isj  to  be  benefited  under  it. 
He,  on  his  death-bed,  sends  the  lessor  of  the  plaintiff  his  title ; 
which  is  inconsistent  with  that  under  whicn  the  defendant 
claims.  Under  all  these  circumstances,  I  think  it  admissible 
evidence.  No  general  rule  can  be  drawn  from  it.  No  objec- 
tion was  made  to  its  production;  it  came  out,  it  seems,  on  the 
cross-examination  of  the  defendant's  counsel.  Unless  there- 
fore manifest  injustice  had  been  done  on  the  whole  case,  there 
is  no  ground  for  a  new  trial.  Here  appears  to  be  good  reason 
for  the  verdict  (*). 
Dennison,  Foster,  Wilmot,  Js.,  accord. 

Rule  was  discharged. 


(k)  On  fhe  autboiHy  of  this  case,  Heath, 

K  admitted  the  dedaration  of  a  person, 

*^  haidng  set  his  name  as  subscribing 

^^tOKtk  to  a  bond,  in  lus  dying  moments 

Hsrd  pardon  of  HeaTen  tbr  having  been 

">"euued  In  fiirgiog  it,  as  evidence  of  the 

^>8ery;  cited  by  Lord  Ellenborough,  6 

^  195.     But,  in  a  late  cue,  the  dy- 

ugiedintiaiis  of  A.  were  held  not  to  be 

''^nUe  in  proof  of  a  pedigree :  there 

^^t  J.,  aid;  **  the  case  of  the  sub- 


scriHng  witness  seems  to  be  founded  on 
this:  he  must  have  been  called  as  a  wit- 
ness, if  he  had  been  alive,  and  it  would 
then  have  been  competent  to  prove,  by 
cross-examination,  his  declarations  as  to 
the  forgery  of  the  bond.  Now  the  party 
ought  not,  by  the  death  of  the  witness,  to 
be  deprived  of  obuining  the  advantage  of 
Mch  evidence;"  Doedtm,  Suit<mv.Bidg» 
way,  4  B.  ft  A.  53.  See  also  AvUon  v. 
Kimnaird,  6  East,  188.    With  respect  to 


T2 


MICH.  TERM,  S  GBO.  lit.  K.  B. 


■dbya 


n  codMI.  uolEW  9uch  »11J  or 
ecuted  with  the  fomuUlici  re- 
quired by  the  itstule  or  fnudi;  but  •uch 
a  will  may  be  reraki-d  by  an  bHtrtnaciil, 
imperfecc  in  itielf,  but  nhidi,  ir  efl^clu- 

tion :  u  I  deed  or  feoffniEnt  wilhonl  livety 
aTielrin;  a  deed  of  bargain  and  hU  wilh- 
oot  enrolment;  1  HdIL  Abr.  DniK,(P)s 
B  Vln.  Abr.  Der.  (P)  pi.  6;  Went.  Off.  Ex. 
31,  SAtk.B03.  Sa  alio  a  grant  to  B  per- 
na  Incnpablc  or  taking  under  it  it  a  revo- 
eatton;  aa  where  a  imn  hinng  made  hi) 
will,  dciuing  land,  granted  all  bii  aub- 
■taoce  to  fail  wife  by  deed  pcdl;  Siardv, 
Biard,  3  A(k.  73.  A  (UbBequent  will 
properly  executed,  and  liaring  exiilence 
u  a  will,  though  void  rmm  nlriiuic  cir- 
eiunalancei,  may  operate  as  a  revoratian ; 
H  ■  accond  will  deciiing  lands  in  fee  to 


the  heir  at  U* ;  In  EUU  w.  SmiiK  I  fs 
Jun.  IT;  ID  a  papUt.  Roper  j.  Raid^i 
1  Bro.  P.  C.  450,  or  S  Bro.  P.  C,  J*l 
(TooiUn's  ed.>,  10  Mod-  333;  (liOfr 
pist'i  diaabilitiet,  aee  HiirK.  Co.  Lltlllt 
n.  [34B])i  to  the  poor  of  the  fiai, 
Fmche'i  Ca-.  1  Roll.  Abr.  /Vnir.  (0) 
pL  4,  8  Vin.  Abr.  ibid. ;  or  lo  *  oifin- 
tion,  8  Vin.  Abr.  ibtd.  WhelherapMe 
of  appointmenl  ill  executed  be  i  rrttO' 
tioti,  Menu  not  quite  decided:  Jlar  r. 
Pincke.tr.R.lSi:  Htli".  Bni.\H. 
Bq.  Ca.  »3:  ae«  2  RoberU  od  WHk,  K 
(3rd  ed.).  Ai  to  revocOioas  foailj. 
are  Ex  parte  ItcluittT,  7  Ves.  Im.  Xk 
Hiciw.Mor,,  Amb.  SIS,  lLa.Esi.Ck. 
inChane.  117;  JImty  m.  UilUr.  \ii. 
S93 ;  Spamm  v.  Uordcatllt.  S  Alk.  M, 
7T.  R.  41«,  Q.  (o),  lLd.K«i.  elito- 
mood  1.  OgUmdtr,  6  Vei.  Jun.  IH;  ^ 
Reer.  Qriffitks,  pati.eoi:  Gob^' 
Harmnd.  poll,  [>37  ;  Bltb  t.  Tim, 
poti,  1013,  and  Roc  v.  Uegkat,  pcH,  Hit 


iHliel  uldier) 
under  the  ma 


r     350     1  Mbdhurst  p.  Waite. 

S.  C.  3  Burr.  ISSO. 
High-conitabie,  TRESPASS  for  billeting  soldiers  by  a  deputy  high-consulJb 
byhimieifor  Verdict  for  defendant.  Motion  for  new  trial.  Held  bj  iW 
Court,  that  a  bigb-constable  is  an  officer  within  the  mutiiif  at, 
for  billeting  of  soldiers ;  and  that  he  may  occasionally  appal 
deputies,  wliose  acta,  in  their  principal's  absence,  will  be  gocd; 
and  therefore  new  trial  denied.  Webli,  for  the  defendua, 
cited  PAe^jand  Winchcomb,  Moor,  845;  3  Bulst.  77,  \U 
Rep.  274,  1  Ro.  Abr.  591 ;  Sir  Walter  Vane's  Case,  2  KA 
309,  1  Sid.  355,  but  best  in  1  Lev.  233;  also  March.  30; 
1  Hale,  P.  C.  2  Hale,  P.  C.  88. 


The  King  r.  Scott. 

J.  C.  Jnle,  IBt. 

Iffourarein-     NORTON  and  Stow  sheveA  for  cause,  that  two  of  the  J'- 
dieted  B»a  not,  fend  an  ts  Were  not  acquitted,  but  were  dead   before  the  triii- 

two  DIE  before        *       ,  «  i-  i       V-.  •^^  ,  -       - 

trial,  and  two      And  as,  alter  a  verdict,  the  Court  will  suppose  every  thing  r. 

are finiDd guilty,  order  to  support  it;  it  therefore  comes  to  tlie  same,  as  if  il^ 

Mnd'that'  /       indictment  had  been  laid,  "  together  with  other   persoa'i  w- 

donee  wai  pven  Itnown ; "  in  which  case  it  has  been  held,  (AT.  against  Moor  t^ 

■goiiutthemaiL  Kinnersley,  Stra.  193),  that  if  two  only  are  found  guilti',  .**' 

the  verdict  implies,  that  a  riot  was  committed  by  the  assifiaK' 

of  some  of  the  unknown  persons.     So  here,  as  two  of  the  df- 

fendants  were  dead,  and  the  verdict  finds  two  others  guilt?  '■' 

R  riot,  the  Court  will  intend,  that  the  jury  had  evidence  li* 

one  at  least  of  the  dead  men  was  concerned  in  it.    And  of  A'' 

opinion  was  the  Court,  and  discharged  the  rule. 
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The  King  v.  Heydon. 

On  an  information  for  election  bribery,  the  prosecutor  moved  Rale  to  compel 
for  a  rule  to  inspect,  and  take  copies  of  the  books  of  the  cor<-  a  corpontkm  to 
poration  of  Evesham,  in  oi:^er  to  prove  one  Robins,  who  was  ^^efa?2^ 
to  be  produced  as  an  evidence  for  tne  prosecutor,  to  be  a  free*  in  a  criminal 
man  of  Evesham.     But,  being  an  attempt  to  make  the  corpo-  prosecution  de- 
ration furnish  evidence  in  a  criminal  prosecution,  the  Court  re-  "^^ 
fused  it,  on  the  authority  of  the  King  and  Pumett,  Mich. 
22  Geo.  2,  page  37(a). 

IS.  a  pott,  956,404.2 
(a)  See  also  Yotmg  v.  Lffueh,  aiUe,  27,  and  JUm  ▼.  Tapp,  poit,  850^> 


Churchwardens  of  St.  Saviour's,  Southwark,  r.  Smith. 

S.  C.  S  Burr.  1271. 

A.  LEASE  was  granted  to  I.  S.,  with  covenant  on  his  part  to  AMgnee  of  a 
pull  down  certain  old  houses,  and  to  rebuild  others  within  seven  l^^^  *^^^  ^ 
years;  lessee  neglects  to  do  this,  and  after  the  expiration  of  the  ^JJ^b-  thlT*" 
seven  years  assigns  his  lease  to  Smith,  against  whom  the  lessors  leMee,  not  liable 
bring  action  of  covenant.  fiw  the  breach. 

Lord  Mansfield,  C.  J.,  et  tot  Cur. — ^The  only  question  is, 
whether,  when  a  breach  of  covenant  is  complete,  and  an  assign- 
ment afterwards  made,  the  assignee  is  uable  for  a  breach, 
which  he  never  committed.  The  case  is  already  settled  in 
Moor,  Salkeld,  &c.  (6).  Judgment  for  the  defendant 


(6)  Grescoi  ▼.  Green,  1  Salk.  199,  where 
JSoU,  C.  J;  said,  that  a  covenant  shall  not 
bind  the  assignee,  if  it  be  broke  before  the 
assignment:  alUer,  if  broke  after,  as  if 
lensee  had  assigned  before  the  time  ex- 
pred.  As  to  what  covenants  run  with  the 
land,  and  for  breach  of  which  the  assignee 
is  liable,  see  Spencer^s  Case,  5  Rep.  16  a, 


which  is  the  leading  case  on  that  subject : 
see  also  BaUy  v.  fFellt,  3  Wils.  25,  where 
the  resolutions  in  Spencer's  Case  are  in- 
serted; Mayor  of  Conglekm  v.  PatHeom, 
10  East,  ISO;  Vernon  v.  Smth,  5  B.  ft 
A.  1 ;  6  Vm.  Abr.  CmfemuU  (M);  2  Bac. 
Abr.  Id.  (E),  3,  pa.  70 ;  3  Com.  Dig.  li. 
(C3.) 


The  King  v.  Barker  and  Others.  [     352     ] 

S.  C.  Ante,  300. 

!M[R.  Dunning,  in  last  Michaelmas  Term,  shewed  for  cause,  Mmdamu  to 
that  a  writ  of  mandamus  is  a  mere  legal  remedy,  applicable  *r?"**?i]^^ 
only  to  legal  -rights ;   that  Mence*s  right  (if  any)  is  only  an  JJJJi^*"*" 
equitable  nght,  the  whole  being  vested  in  trustees*    The  re- 
medy lies  in  Chancery,  if  at  all,  this  being  the  first  application 
of  the  kind  in  a  Court  of  law.    And  also,  in  pomt  of  fact,  an- 
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1  Other  person  {one  Haniner)  was  actually  chosen  by,  what « 
say  is,  the  legal  power  of  the  congregation. 

_-  Lord  Mansfield,  C.  J.— 1  think  I  have  seen  it  in  the  IwU 
that  the  first  instance  of  a  mandamus  in  the  case  ofu  corpon- 
tor,  was  Bagess  Case(c).     And  yet,  that  was  no  objection  u 

f      the  granting  it.     A  mandamus  is  certiiinly  a  prerogatire  »«, 

'"'  flowing  from  the  King  himself,  atting  m  this  Court,  supn- 
intending  the  police,  and  preserving  the  peace  of  this  cuuntn; 
and  will  be  granted  wherever  a  man  is  entitled  to  an  office  ori 
fiinction,  and  there  is  no  other  adequate  legal  remedy  forit(i^. 
Therefore,  it  is  not  grantahle  for  a  living,  because  there  die 
law  has  provided  a  specific  remedy;  but  fiir  a  lecturesluji, 
where  a  profit  or  endowment  is  annexed  to  it,  it  is{e').  'Siiw 
the  Act  of  Toleration,  Dissenters  are  entitled  to  all  maniKTf/ 
legal  protection.  Charities  to  their  mode  of  worship  havp  bw 
established  since  the  Revolution,  though  held  to  be  jupoili- 
tious  before. 

However,  there  appearing  to  be  strong  objections  W  dt 

elections  of  both  Mence  and  Hanmer,  the  Court  recommendrf 

it  then  to  stand  over;  to  see,  whether  they  would  not  «ther 

proceed  to  a  new  election,  or  put  tlie  vaUdity  of  HatuoeT' 

election  in  a  mode  of  trial.     And  now  in  this  Term,  thePre- 

byterian  trustees  having  refused  to  come  into  any  agreement,! 

[     "35d     ]  mandamiu  to  admit  Mence  was  granted.    *  But  liis  partj-,  fini 

ix^  tlieir  election  was  not  maintainable  in  point  of  law,  g^^'t 

~^^^^^^  up,  and  proceeded  more  regularly  to  a  new  election  of  his: 

^ln,    m'    and,  as  the  trustees  still  refused  him  admission,  a  new  rule  for 

^   ■  a  mandamtix  was  applied  for,  and  granted  in  Easter  Temn,/'- 


(e)  II  Rep.  as  I.. 

{d)  Bte  Jl.  '.  Bishop  of  ChttUr,  1  T.  H. 
S9S;  H.  V.  Marquis  of  Slaffbrd,  3  T.  R. 
H46;  4  Bsc.  Abr,  MamlamMi  (C)  S;  EUid 
put,  5S3,  70g. 

(e)  But  nol  for  a  Icciureihip,  Ihe  sKpi 


And 


>u1cly  u 


.  *.  Bp.  of  Blefrr,  i  Eut,tC 
K.  V.  Dp.  of  Lotidtm,  13  Eau.  419;  1< 
Abp.  orConfcrAvy,  15Eut,ini£i 
Bp.  of  CartUte.  3  Barn's  Eec  L.  Ill  id 
lSD9)i  A.  1.  Bp.  of  £jA4jtFM^r4Rin 
Z  Bainnrd.   365,  43S,    as   u   ilcaiiii«' 


cmtributiaru,  for  (lie 

OK  of  the  pulpit,  llie  fee  of  the  el 

iag  in  him  i  unleu  there  be  ■  cDiilnirj'  in 


went  by  niDsent ;  3  Burr.  I3T9.  Ss^ 
R.  t.  Jothaa,  3  T.  R.  5TS  :  R.r.tf-i 
CAerfw.  fluff,  29;  H.  r.  JuMita  at Dfif 
ihlre,  pwf,  6oe. 


An  igreemeni 


Ff.kton  r.  Emblf.rs,  Kxecutor  of  May. 

XN  case ;  declaration  states,  that  May  hired  Fenton  as  i 
housekeeper,  at  iil.  a  year,  so  long  as  both  parties  pleased,  jmi 
be  in  writing,  ^^  ^^  Icave  her  16/.  a  year  for  her  life,  by  his  will,  Thiswx 
(bongh  uncer-  a  parol  agreement.  May  dies,  and  leaves  her  nothing;  wbeie- 
'^"  "•  '°^  upon  she  brought  her  action  against  the  executors.  The  J1117 
ttnwo  perionn-  f^yjij  j,  verdict  for  the  plaintiff,  subject  to  the  opinion  of th» 
Court  on  these  questions:— 1st.  Whether  the  a^eement  shooU 
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jaot  have  been  in  writings  under  the  statute  of  frauds  (^): 
2d,  Whether  evidence  of  hiring  for  a  year  (as  was  the  fact)  was 
proof  of  a  hiring  for  so  long  as  both  parties  pleased  (as  laid  in 
the  declaration). 

Hall,  for  the  defendant,  cited  5  Viner,  Contract,  pa.  5S4» 
Reynolds  and  Spencer  Cowper,  1726,  in  Scacch,;  biU  for  spe- 
cific performance  of  a  promise  to  make  plaintiff  deputy  clerk 
of  the  House  of  Lords  in  consideration  of  procuring  a  rever^ 
sionary  grant  of  the  principal  oflice  for  the  defendant  s  son. 
Defendant  pleads,  1st,  Statute  of  Frauds;  because  the  promise 
was  not  in  writing,  nor  to  be  performed  within  a  year;  and 
Sdly,  Statute  of  Limitations ;  because  the  promise  was  made 
above  six  years  before  the  bill  filed.  Allowed  in  both  respects; 
for,  by  the  Court: — A  promise  by  parol  to  be  performed  upon 
a  contingency,  which  may  or  may  not  happen  within  a  year,  is 
void :  and,  2dly,  if  made  above  six  years  before  suit,  it  is  barred 
by  the  Statute  of  Limitations,  though  the  contingency,  or  time 
of  performance,  may  happen  within  the  six  years.  And  he  ol>- 
served  the  danger  that  might  ensue  from  this  method  of  mak- 
ing a  parol  testament. 

*Stowey  for  the  plaintiff,  insisted,  that  all  contracts  for 
marriage  at  an  indennite  time,  which  are  allowed  to  be  good, 
though  not  in  writing,  depend  upon  the  very  same  principle; 
and  he  cited  1  Salk.  280 ;  a  promise  by  parol  to  pay  money  on 
the  return  of  such  a  ship,  which  did  not  in  fact  return  till  two 
years  after,  held  by  all  tne  Judges  not  to  be  within  the  Statute 
of  Frauds,  as  the  ship  might  by  possibility  return  within  the 
year;  and  the  statute  extends  only  to  sijich  promises,  where, 
by  the  express  appointment  of  the  party,  the  thing  is  not  to  be 
performed  within  the  year.  Also  Lord  Raym.  316(A),  a  pro- 
mise to  pay  money  on  a  marriage  at  a  time  indefinite. 

Lord  Mansfield,  C.  J. — The  case  in  Viner,  so  far  as  it  re- 
spects the  Statute  of  Limitations,  is  clearly  erroneous;  for  it 
says,  the  statute  does  not  run  from  the  time  of  the  contingency 
happening,  but  from  the  making  of  the  promise ;  whereas  the 
statute  proceeds  upon  the  presumption  of  laches,  which  can 
never  happen  till  after  the  contingency  is  determined  (t). 


8SS 


[    ♦354    ] 


(g)  29  C.  2,  c.  3,  8.  4,  by  which  it  is 
enacted,  '*  That  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any 
agreement,  that  is  not  to  be  performed 
within  the  space  of  6ne  year  from  the 
making  thereof,  unless  the  agreement,  or 
some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 
And  such  memorandum  must  contain  the 
consideration  for  the  promise;  $ee Somm- 
deri  V.  fFaktfield,  4  B.  &  A.  595,  and 
cases  there  cited ;  confirmed  in  Jenkins  ▼. 
JUjfnoidt,  3  Brod.  &  B.  14 ;  RtuteU  v. 
Moteley,  Id.  211. 

{k)  Where  the  case  of  Peter  ▼.  CcmpUm, 
Skin.  353,  is  alluded  to,  in  which  case  it 
was  resolved  by  a  nu^jority  of  the  Judges, 


(HoU,  C.  J.,  dissenL),  that,  "  where  the 
agreement  is  to  be  performed  upon  a  con- 
tingency, and  it  does  not  appear  on  the 
face  of  the  agreement,  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  in 
writing  is  not  necessary;  for  the  contin- 
gency might  happen  within  the  year :  but 
where  it  appears,  from  the  whole  tenor  of 
the  agreement,  that  it  is  to  be  performed 
after  the  year,  there  a  note  in  writing  ft 
necessary."    See  note  (Ar)  it^a, 

(t)  Shutford  ▼.  Borough,  Godb.  487; 
Webb  ▼.  Martin,  1  Uv.  48  ;  WUterskeim 
V.  Udy  CarUtk,  1  H.  Bla.  681 ;  Topham 
V.  Braddiek,  1  Tatmt.  572,  acts,  See  aiso 
Short  ▼.  McCarthy,  8  B.  &  A.  626;  Wl^Ue^ 
head  ▼.  Howard,  2  Brod.  &  B.  872;  Clark 
V.  Hougham,  2  B.  &  C.  149,  3  D.  &  R. 
322. 


statute  of  Li- 
mitations in  i 
ofacontingeiiey 
doMnot  run 
fttxn  the  time  of 
making,  but 
from  the  con- 
tingency liap- 
pei^g. 


HILABY  TBRH.  S  OBa  IIL   E.  B. 

In  the  case  at  bar  I  have  no  doubt.  Ab  to  the  variance,  whiti 
is  the  second  question,  it  is  inuuBterial.  And,  as  to  the  Gnt. 
■  ha<l  it  been  intended  as  an  evasion  of  the  Statute  of  Fnuidi,  ii 
might  have  been  considered  at  the  time  of  trial ;  for  it  is  no  !«■ 
tamentary  contract,  but  a  matter  to  he  weighed  in  all  iti  or 
cumatancca  by  a  Jury. 

DENNrsoN,  J. — The  Statute  of  Frauds  expressly  menOMi 
eases,  that  are  not  to  be  performed  within  the  space  of » var. 
This  confines  it  to  such  aa  are  specifically  bo,  at  tiic  time  a 
making. 

WiLMOT,  3. — I  have  no  doubt.  The  rule  laid  down  id  Sil- 
ketd  is  the  true  rule(it). 

Pottea  delivered  to  the  pluntiC 


(t)  Jium.  I  StOi.  SSO,  dted  npn.— 
The  piindpal  cmtt  w»  refecnd  lo  in  Bbj/- 
dtU  V.  Dn,ai«uHid,  11  Eul,  III.     Therr 

been  the  andenuiiding  or  Itae  partiei  U  ■ 
oonlracl,  al  (he  lime  of  making  ii,  ihit  it 

IbDugh  it  might  be,  ind  wu  in  fact,  in 
part  perfotmed  within  Uul  time,  it  i> 
wllbin  ibe  Sotuie  of  Praudii  and  if  aol 
in  writing,  ligned  by  tbe  pnn;  to  be 
cbsrged.  Sic.  ii  nnnot  be  enturred  sgiinit 
him.  Ptr  Loti  Elltnbcnmgh!—"  Ii  bai 
bem  argued  that  an  inchoate  pctrornuace 
irithin  a  fear  ii  niScieat  to  lake  the  cue 


out  of  the  italnte ;   but   the  •mi  ani  t 

which,  ex  tti  Cerfvtni,  muBC  meau  tbe  r^ 

work ;  and  that  is  oonfinr.ed  tij  Bttt 
patt  of  the  statute  (&  17),  reqinnog  (■! 
part  perfarmance  of  lui  agiecmon,  a  » 
per»de  the  neceirity  of  niia^'ti* 
wridngr  which  ihewa,  that,  irbcm  Atlr 
giiLaiure  lued  the  word  '  per&nncd,' ie) 
meant  a  complete,  not  a  panial,  pRio 
ancc;"  aCarop.  157,  S.C.,  b>iiMS.t 
See  bI»  &uIL  N.  P.  9S0,  and  fi«t 
MtHekr,  pail,  599, 


I 


[      355      ] 

One  or  two  de- 
fendant! in  rt' 


Inoles  p.  Wadworth  and  Another. 

S.  C.  3  Burr.  liS4,  Saycr'i  CobU,  215. 

In  replevin,  one  defendant  was  found  guilty,  and  the  otbet 
acquitted.  The  question  was,  whether  the  latter  could  lut 
his  costs  under  the  statute,  8  &  9  \V.  3,  c.  11,  sect.  1 . 

Lord  Mansfield,  C.  J.— The  Court,  upon  the  principles  i^ 
natural  justice,  has  a  strong  bias  to  entitle  the  defendanl  ^ 
costs:  But  the  case  is  too  fully  settled.     It  is   said,   thatair- 

E levin  is  an  action  of  trespass,  and  aa  such  is  within  the  statult 
iut  the  trespass  mentioned  in  the  statute  has  always  beenct* 
strued  to  be  trespass  ci  et  armis.  The  cases  are  too  stioii; 
to  permit  us  at  present  to  consider  that  statute  with  a  latitude: 
The  Court  has  uniformly  construed  it  strictly,  and  therefoit 
trover  was  never  allowed  to  be  within  it{^). 

The  Case  of  Dibbins  and  Cooke,  Stra.  1005,  is  not  fully  rt- 
ported  there.  Lord  Harduicke  took  it  to  be  settled,  thai  tbt 
statute  must  be  construed  strictly :  and  therefore,  though  ll«i 
was  an  action  of  trespass  on  the  case,  being  for  a  nusance;  j«'> 
not  being  an  action  of  trespass  ri  et  armis,  it  was  held  not  ic 
be  within  the  statute.  This  is  a  much  stronger  case  than  the 
present.  For  replevin  is  by  no  means  any  kind  of  trespas.'. 
The  statute  27  Eliz,  c.  8,  which  creates  the  Court  of  Ei- 

(;>  PooU  V.  BwiUn,  Bunei,  US. 
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chequer  Chamber  for  error  out  of  this  Court,  mentions  divers  Inolis 
actions,  and  amon^  others  trespass.  But  in  2  Roll.  Rep.  434,  ^^dwoktb. 
it  is  held,  that  replevin  was  not  an  action  of  trespass,  and  there- 
fore, error  in  replevin  would  not  lie  in  that  Court.  It  was  ob- 
served in  Dibbins  and  Cooke,  that  the  word  trespass,  in  the 
statute  of  limitations,  was  held  to  signify  all  actions  of  trespass. 
But  that  statute  is  always  construed  liberally,  this  statute 
strictly. 

Rule  for  taxing  costs  for  the  defendant  discharged  (m). 

(m)  As  to  the  costs  in  replevin,  see  6      Abr.  C0fte(F),  pa.  52;  11  O.  2,  c  li>,  i. 
Yin.  Ab.  CotU  (C),  and  Supp.  Ih, ;  2  Bac.      22;  Tidd's  Pr.  990  (ed.  1821). 


The  King  v.  Heydon,  et  aC.  [     856     ] 

S,  C.  3  Burr.  1304. 

Information  against  the  defendants,  for  bribery  at  the  Cottitobepdd 
last  election  for  Evesham.   Prosecutor  gave  notice  of  trial,  but  £^JJJ5m  " 
did  not  proceed  according  to  the  notice,  whereupon  the  defen-  cording  to  no-* 
dant  obtained  li  rule  for  the  master  to  tax  costs:  Which  rule  tice,  though  not 
3for^ait  moved  to  discharge,  supported  by  Norton,  Solicitor-  flie^»^*»l« 
General;  because,  1st,  The  information  had  not  been  filed  a  ^'^* 
year;  2dly,  Philips,  the  defendant's  a^ent,  had  secreted  the 
corporation  books,  which  were  material  evidence  for  the  pro- 
secutor; though  the  Court  had  before  refused  in  this  Term  (v. 
page  351)  to  make  a  rule  on  the  corporation  to  produce  them, 
as  being  in  a  criminal  suit. 

Stowe  and  Ashhurst  shewed  for  cause,  that  Philips  being 
town-clerk,  had  the  books  in  trust,  and  was  not  bound  to  disclose 
them;  or,  if  bound,  that  he  never  received  a  proper  and  lesal 
notice.  That,  if  the  prosecutor's  evidence  was  defective.  Tie 
must  stand  to  the  consequences.  That  the  statute  (n)  which 
gives  costs  only  if  the  information  be  not  tried  within  twelve 
months,  relates  to  the  whole  merits  of  the  cause,  and  not  to 
costs  for  not  goin^  on  to  trial  after  notice  given,  which  are 
payable  without  the  aid  of  the  statute;  payable  on  indict- 
ments (o),  payable  by  executors  (p),  &c. 

Norton,  Solicitor-General,  replied,  That  Philips,  from  day 
to  day,  flattered  the  prosecutor  that  the  books  should  be  pro- 
duced. So  sworn  in  his  affidavit.  That  the  town-clerk  was 
not  the  proper  officer  for  the  custody  of  the  books,  but  the 
chamberlain,  who  demanded  them  in  Court,  and  was  refused. 

Lord  Mansfield,  C.  J. — By  the  constant  course  of  the 
Court,  and  universal  practice,  costs  must  be  given  wherever 
the  prosecutor  gives  notice,  and  does  not  proceed  to  trial :  No 
instance  to  the  contrary  (9).    An  exception  is  contended  for  in 

(fi)  4  &  5  W.  &  M.  c  18,  >.  2.  FUeame,  Cas.  Pr.  C.  P.  158,  P.  Reg.  119. 

(0)  R,  ▼.  Powel,  1  Stn.  33,  S.  P.  (q)  This  position  is  confinned  by  Lord 

(p)  Elwe*  V.  Moeaita,  2  Ld.  Raym.  EUenbonugh  in  A.  ▼.  Bartntm,  8  East, 

865.     But  they  are  not  liable,  unless  they  269;  where  upon  an  indictment  (or  per- 

haTe  been  guilty  of  a  wilful  default;  Ogle  jury,  removed  into  K.  B.  by  certiorari,  the 

Y.  Mqffai,  Barnes  133:  see  also  Creake  ▼.  prosecutor  having  given  notice  of  trial  to 
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Thb  Kiko  the  present  case^  on  account  of  the  misbehaviour  of  the  defisn 
dant's  agent,  by  drawing  in  the  prosecutor  to  give  notice^  whid 
made  him  forfeit  his  costs.     This,  if  proved,  would  be  a  ver] 


Hetdom. 


[    *357    ]  strong  case.     But  it  does  not  *  appear  to  be  so.     Prosecute; 

swears,  ''that  he  was  flattered  with  expectations;'* — ^These  an 
conclusions,  instead  of  facts.  He  should  have  sworn  to  thi 
messages,  and  words  which  passed  between  them,  upon  whid 
the  Court  would  have  formed  the  proper  conclusion.  Nor  ii 
fact  was  he  flattered,  for  he  subpcena'd  Robins.  His  not  pra 
ducing  evidence,  which  he  was  not  by  law  obliged  to  produce 
will  not  forfeit  his  principal's  costs. 

Dennison,  Wilmot,  Js.,  same  opinion.     Foster,  absent.  * 
Rule  for  discharging  the  former  rule  discharged 


the  defendant,  and  then  withdrawn  his  re- 
cord without  countermanding  his  notice  in 
time,  it  was  decided,  that  he  should  pay 
costs  to  the  defendant ;  R.  v.  Allen,  Comb. 
225;  R.  ▼.  Edwards,  Id.  419,  1  Salk.  193, 
where  it  is  said,  that  the  King  shall  not 
pay  costs  for  not  going  on  to  trial,  but  if 
there  bt  a  prosecutor,  be  shall;  and  if  the 


defendant  does  not  know  who  the  pioie 
cutor  is,  the  Attorney-General  shall  i& 
form  him ;  R,  ▼.  Powel,  Stra.  33 ;  JL  v 
Earl,  Id.  874,  S.  P.  If  they  are  not  paid 
the  defendant  may,  on  an  affidaidt  c^dfr 
mand  and  refusid,  have  an  attachmeBt 
Tidd's  Pr.  800  (ed.  1821). 


Leave  to  with- 
draw a  plea  of 
non  est /actum, 
and  plead  in- 
&ncy. 


Olding  v.  Arundel. 

A.CTION  of  debt  on  a  bond  ^ven  by  the  defendant  as  suretj 
for  the  father  of  a  bastard  child.  Plea,  Non  est  factum.  Weii 
moved  to  withdraw  thb  plea,  and  plead  infancy  of  the  obligor*(r)3 
on  an  affidavit  of  surprise ;  the  defendant  being  advised  he  might 
give  his  nonage  in  evidence  on  non  est /actum, 

Norton,  Solicitor-General,  contra.  Because  he  appeared  to 
the  obligees  to  be  of  full  age,  being  within  a  very  few  months 
of  it,  and  having  mist  his  time  of  pleading  it,  the  Court  wiD 
not  now  indulge  him  in  so  unfavourable  a  plea. 

But  by  the  Court. — ^We  cannot  overturn  all  the  laws  made 
for  the  protection  of  infants.  This  plea  goes  to  the  merits 
and  substantial  justice  of  the  case  {s). 

Kule  was  made  absolute. 


(r)  Zouch  V.  Parsons,  3  Burr.   1805  ; 
Com.  Dig.  Pleadsr  (2  W  22). 

(s)  Though  the  defendant  cannot  com- 
monly waive  the  general  issue  and  plead 
specially,  yet  the  Court  will  give  him  leave 
so  to  do,  upon  taking  short  notice  of  trial, 
paying  costs,  and  giving  judgment  of  the 
term,  where  it  is  not  to  the  prejudice  of 
the  plaintiff,  and  where  there  has  not  been 
an  affected  delay ;  as  to  withdraw  the  ge« 
neral  issue  non  sst  factum,  and  plead  die 
statute  of  gaming,  Jeffreys  v.  Walter,  I 
Wils.  177 ;  to  plead  a  justification  in  tres- 


pass, Tqyhr  v.  Joddrell,  Id.  254 ;  to  plead 
double  after  joinder  in  demurrer  to  tile  ge- 
neral issue,  Meard  v.  Philips,  S  Stra.  oSS; 
Herbert  v.  Griffiths,  Id.  1181 :  so  to  plead 
it  again  with  a  notice  of  set-o^  Bladehaitm 
V.  Matkias,  Id.  1267 ;  upon  paying  money 
into  Court,  Tarltm  v.  Wragg,  Id.  1271 ; 
with  a  notice  of  disputing  the  bankr^plqf, 
&c.,  Willock  V.  Smith,  2  Camp.  184.  B«l 
not  to  plead  the  statute  of  limitatioiiat  *> 
that  plea  excludes  the  merits;  Cot  t.  M^ 
2  Wils.  253 :  but  see  ante,  85,  n.  (q). 
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I 

t    Fairclaim^  Lessee  of  Fowler  and  Others  v.  Earl  Gower  and 
I  Others. 

S.  C.  3  Burr.  1290. 

JLN  ejectment,  the  defendants,  who  claimed  the  copyhold  pre-  SembUfthat  <me 
mises,  as  lords  by  escheat,  had  appUed  to  the  Court  and  ob-  claiming  as  locd 
tmned  a  rule  to  be  made  defendants  on  the  common  *  terms;  r^  m^g    i 
but  having  never  been  in  the  receipt  of  the  rents  and  profife,  be  admitted  a 
Ashhurst  moved  in  last  Michaelmas  Term  (supported  by  Nmm  defendant  in 
Serjeant,  Norton  and  Morton)  to  discharge  that  rule,  on  a  sug-  qectment 
gestion,  that  the  stat.  11  Geo.  2(/),  did  not  extend  to  such  sort  ^"^UJf^' 
of  claimants,  but  to  bond  fide  landlords  only  mentioned  in  th6  poMesdon  by 
preceding  clause  of  the  act.     The  Court  then  granted  a  rule  theiM«ecofone 
to  shew  cause*,  and  said,  if  the  tenant  in  possession  would  act  ^^^j°*  **  **' 
honestly  and  stand  neuter,  they  would  consider  what  could  be 
done  in  it,  it  being  a  matter  of  importance  and  nicety;  since  the 
rule  as  it  now  stands  will  give  the  possession  to  the  lords;  the 
discharging  it,  will  give  it  to  the  other  side. 

In  the  same  Term  it  was  argued  in  Court,  and  Nares,  Ser- 
jeant, mentioned.  Roe  on  demise  of  Leak  against  Doe,  M.  29 
Greo.  2,  Common  Pleas,  2  Barnes's  Notes  (r);  held,  that  the 
Court  cannot  admit  any  one  to  defend  an  ejectment  besides  the 
tenant,  except  the  landlord  only; — And  who  is  landlord  within 
the  act?  Not  he  who  claims  title,  buf  he  who  hath  some  kind  of 
possession,  by  receiving  the  rent,  &c.  Norton  mentioned  lessee 
of  Gore  and  Scaresbrick,  P.  1  G.  3,  King's  Bench  (i^,  S.  P. ; 
and  on  motion  to  make  the  claimant  a  defendant,  the  Cfourt,  on 
*  shewing  cause,  refused  it,  because  he  was  not  a  landlord. 

Harvey,  Madochs,  Aspinal,  Stowe,  and  Thurlow,  shewed  for 
<»iuse,  that  lords  by  escheat  are  landlords,  and  have  a  seisin  in 
law.  They  need  not,  therefore,  be  in  actual  possession :  For 
which  reason,  a  lord  of  a  manor  may  avow  a  distress,  even  if 
there  be  a  tenant  in  possession.  In  the  cases  cited,  there  was 
no  seisin  in  law.  In  the  first,  the  question  turned  upon  the 
comparative  validity  of  two  wills ;  in  the  second,  upon  a  title 
by  purchase.  That  the  11th,  12th,  and  13th  sections  of  the 
8tat.  1 1  Geo.  2,  are  material  to  shew,  that  the  act  extends  to 
landlords  dejure,  as  well  as  de  facto;  for,  if  actual  perception 
of  the  rents  and  profits  be  necessary,  no  heir  or  purchaser  can 
have  the  benefit  of  this  act.  That  the  lord  by  escheat  is  the 
uliimus  tusres,  and  possession  of  the  tenant  is  possession  of  the 
heir;  therefore,  of  the  lord  by  escheat.  In  Fenwick  and 
Gravenor,  7  Mod.  70,  held,  that  it  is  due  of  right  (long  be- 
♦fore  this  statute,  Mich.  Term,  1  Ann.)  for  the  landlord  to  be  [  *359  ] 
made  a  defendant ;  else  the  tenant  in  possession  might  combine 
with  the  lessor  of  the  plaintiff,  and  oust  the  landlord  of  his 
rent.  In  Comb.  209,  said  by  Holt,  C.  J.,  that  by  the  common 
rule,  no  man  is  to  be  admitted  a  defendant  in  ejectment,  unless 
he  hath  been  in  possession  or  received  rents,  and  not  a  mere 

(0  C.  19,  &8.  11,  12,  13.  (v)  p.  198,  Bvo.  ed. 

(fi)  3  Burr.  1291,  in  marg. 
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Faieclaim     stranger.  So  it  stood  by  the  common  law.  The  statute  11 G^. 
V.  2,  meant  to  make  the  perception  of  rents  no  longer  necessary; 

Earl  Gower.  gjg^  j|  meant  nothing. 

Lord  Mansfield,  C.  J. — I  don*t  understand  the  case  in 
Barnes.  It  is,  however,  grounded  on  a  case  in  Strange  {w)\ 
which,  if  it  be  as  cited,  is  clearly  wrong.  The  principarques- 
tion  is  of  very  general  consequence.  We  will  thuik  oi  it  till  the 
second  day  of  next  Term.  There  are  two  points  to  be  con- 
aUrred:  1st,  Who  are  landlords;  that  is,  whether  a  person, 
standing  in  the  place  of  a  person  deceased,  has  a  right  to  be 
admitted  a  defendant,  though  never  in  the  possession  or  per- 
ception of  rents:  Sdly,  Whether  one  person  claiming  as  neir 
(which  is  the  case  of  Fowler  here)  and  another  as  lord  by  es- 
cheat, (which  is  the  case  of  Earl  Gower)  though  they  might 
have  such  a  right  against  a  mere  stranger,  can  nave  it  against 
each  other;  for  to  be  made  a  defendant,  they  must  beg  the 
question  in  dispute ;  viz.  That  he  is  heir,  or  that  he  is  lord  by 
escheat;  which  he  cannot  be,  if  the  other  is  heir. 

Afterwards,  in  this  present  Term,  Lord  Mansfield  declared 
that  the  Court  had  still  some  doubts.  That  in  Gore  and  Scares 
brick  the  tenant  opposed  both  the  contesting  landlords, 
varied  the  case.  That  in  the  case  out  of  Barnes,  the  contes 
was  between  the  heir-at-law,  and  the  devisee  of  a  copyho 
estate  without  surrender  to  the  use  of  the  will:  So  reported  b 
Bathurst,  J.  The  devisee  had  therefore  no  colourable  dde 
Qmere^  What  was  the  practice  before  the  stat.  11  Geo.  S.t 
statute  may  correct  errors  in  practice ;  but  that  does  not  pi 
elude  the  Court  from  making  the  same  regulations  by  its 
authori^,  or  even  carrying  the  matter  farther.  Thus,  by  th< 
statute  tor  the  amendment  of  the  law,  if  a  man  dismisses 
[    *360    ]  own  bill  in  Chancery,  he  shall  pay  taxed  *  costs,  and  not  40« 

only.     The  Court  might  have  made  this  rule,  without  the    ' ' 
of  die  statute:  And,  in  Lord  Hardwickes  time,  the  Court 
gone  much  farther.     If  the  plaintiff  went  on  to  set  down 
cause  for  hearing,  and  then  dismist  his  bill,  it  is  not  within  th< 
statute;  but  the   Coiurt  made   the  same  rule  in  both  cases 
Quaere  also,  whether  there  can  be  ,any  reason  for  making  an^ 
landlord  a  co-defendant,  and  not  admitting  him  to  defend  solely 
when  the  tenant  gives  up  the  possession?   Another  argumem 
was  ordered  in  the  latter  end  of  the  Term;  when  it  was  ar 
guedby 
History  of  eject-       Harvey  for  the  defendants:  That  two  writs  of  ej 
mentB(x)  were  formerly  in  use,  ejeciione firmm  and  quareejecit  infra  ter 

nUnum.     Judgment  in  the  former  was  for  damages,  in  the  ' 
ter  to  recover  the  term.     In  14  Hen.  7th,  the  experiment 
first  tried  to  introduce  judgment  to  recover  the  term  in  ^i 
tioneJirm4By  in  the  King^s  bench ;  and  in  17  Hen.  8th,  in 
Common  Pleas  (y).     From  this  period  it  became  a  method  o 
trying  titles.     Many  Judges  thought  the  action  of  trespass 

(w)  JoMi  V.  Edwards,  2  Stra.  1241:  (y)  Fita.  N.  B.  iS/ec/tOfM/rMr,  506  (f 

See  also  Goodright  ▼.  Hart,  Id.  830.  1 755} ;  Bac.  Abr.  ^eehiMtU  (A). 

(«}  Seealso  Jtlinv.  Parkin,  2  Burr.  665. 
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better  way;  because  by  special  pleading  the  title  might  be  there  Fairclaiic 
set  forth,  and  all  surprise  prevented.  The  first  improvement 
made,  was  setting  up  a  casual  ejector,  about  the  time  of  the 
troubles;  1  Keble,  705 {z).  In  the  time  of  RoUe,  C.  J.,  a  new 
rule  was  invented,  to  admit  the  tenant  a  defendant ;  Styl.  368; 
Sid.  24^;  Lilly  Abr.  497.  But  the  Court  would  not  oblige  the 
tenant  to  make  a  defence,  though  the  landlord  offered  to  in- 
demnify him;  Cooke's  Practice  of  C.  P.  99,  6  Geo.  2 (a):  Same 
Point  7  Geo.  2,  Barnes,  114(6),  and  8  Geo.  2,  Barnes,  120(c). 
These  were  before  the  late  statute.  In  Comb.  339,  a  motion 
not  to  make  Lord  Bath  a  defendant,  because  rent  was  pdd  to 
Lord  Montamie  only ;  but  because  Lord  Bath  had  a  reversion, 
the  Court  admitted  him.  So  trustees  and  mortgagees  have 
often  been  admitted  defendants,  though  never  in  perception  of 
the  rents  (rf)-  *The  rule  long  before  the  act  of  Parliament  [  *361  ] 
was,  that  mere  strangers  shall  not  be  admitted  as  co-defendants, 
— ^but  such  as  are  not  strangers  may ;  Comb.  209 ;  Salk.  257. 
A  lord  by  escheat  is  no  stranger  to  the  possession;  Lord  Buck^ 
Mtrsfs  Case,  1  Rep.  2h,  A  lord  by  escheat  is  favoured  by  the 
law,  and  shall  have  all  the  deeds,  charters,  &c.  deUvered  to 
Iiim. 

Upon  the  whole,  the  Court  inclined  to  make  the  rule  abso- 
lute, for  discharging  Lord  Gower  firom  being  a  co-defendant ; 
irbereupon  Harvey  proposed,  which  was  accepted,  that  pro- 
ceedings on  the  present  ejectment  should  be  staid  ;  that  Earl 
Gower,  &c.  should  bring  another,  and  admit  the  lessor  of  the 
plaintiff  in  the  present  cause  a  defendant,  and  should  try  the 
cuiuse  at  the  next  assizes.  So  the  present  rule  was  enlarged, 
till  after  the  trial  should  be  had  (e). 

Lord  Mansfield,  C.  J. — In  all  real  actions,  at  common  law, 


x)  Jttyt  T.  Braydon;  T.  Raym.  93,  S,  C 
a)  &  C.  Barnes,  173  (8vo.  ed.),  Right 

172,  Balderidge  ▼.  Paierton. 

175,  Ooodrighi  v.  Wrong. 

P.  Doe  dem.  TUyard  ▼.  Cooper, 
645. 

(«)  It  appears  from  the  report  in  3  Burr. 
Chat  this  arrangement  was  made  by  con- 
semi,  and  the  Court  said,  that  the  lord's 
Mnging  an  ejectment  was  the  most  proper 
iasne  in  trying  his  right.  And  Ld.  Mans- 
JkU  added,  that  if  the  heir  had  refused  to 
mecede  to  this  course,  the  Court  would  have 
atdmitted  the  lord  to  defend :  which  clearly 
shews  their  opinion  to  have  been,  that  the 
lord,  claiming  by  escheat,  could  be  made 
cMbidant  The  Court  will  not  permit  a 
eutni  que  tnut,  not  having  been  in  pos- 
Mfsion,  to  be  made  defendant  in  ejectment 
instead  of  the  tenant :  but  they  will  per- 
mit the  heir  at  law,  or  remainder  man, 
claiming  under  the  same  title;  Lcvelock 
dtm.  Norrit  v.  Dancoiter,  3  T.  R.  783; 
or  a  devisee;  S,  C.  4  T.  R.  122.  Where 
the  tenant  in  possession  came  in  under  an 
agreement  widi  the  lessor  of  the  plaintiff 


for  a  term  of  years,  which  had  expired, 
and  paid  rent  to  him,  and  afterwards  dis- 
claimed; a  third  person,  having  entered 
into  the  landlord's  rule,  cannot  set  up  his 
title  in  defence  of  the  ejectment.  Dampier, 
J. — "  The  tenant  ought  to  give  back  the 
possession  to  the  lessor,  and  after  that  the 
defendant  may  have  hb  ejectment.  It  haa 
been  ruled  often,  that  neither  the  tenant, 
nor  any  one  claiming  by  him,  can  contro- 
vert the  landlord's  title.  He  cannot  put 
another  person  in  possession,  but  must  de- 
liver up  the  premises  to  his  own  landlord;" 
Doe  dcm.  Knight  v.  Smythe,  4  M.  &  S. 
347.  And  where  the  landlord  defended 
an  ejectment  in  the  name  of  the  tenant,  an 
illiterate  person,  who  gave  a  retraxit  of  the 
plea  and  a  cognovit  of  the  action,  and  the 
plaintiff  knew  that  the  cause  was,  in  tact, 
conducted  by  the  landlord's  attorney,  and 
at  his  expence ;  the  Court  made  a  rule  ab- 
solute for  setting  aside  the  judgment,  can- 
celling the  retraxit  and  ammit,  and  ad- 
mitting the  landlord  to  defend ;  Doe  dem. 
Locke  V.  Franklin,  7  Taunt  9 — See  Driver 
dem.  Oxendon  ▼.  LttwreneTf  poet,  1259» 
and  Ward  ▼.  Badtitle,poet,  763. 


I 


HILARY  TERM.  3  GEO.  III.  K.  8. 

before  statute  West,  2,  wherever  tenant  of  the  freehold  midt 
defftult,  the  reversioner  or  remainder  man  had  a  right  to  nm 
in,  and  defend  the  possession.  Because,  if  judgment  waf  bid 
against  the  tenant  in  pusHession,  it  turned  the  estate  of  the* 
beliind  to  a  right.  This  is  however  expressly  allowed  bj  Cb- 
tute  West.  2,  c.  3.  1  should  wonder  therefore,  how  it  tw 
could  be  a  doubt,  whether  in  ejectments,  before  the  act  othf 
liainent,  a  landlord  should  be  admitted  to  defend,  when  tW 
tenant  refused;  especially,  as  he  was  alloM-ed  to  be  a  oo^ 
fendant  with  his  tenant. — It  is  somewhat  strangle,  that  twoic* 
of  Parliament,  at  five  hundred  years  distance,  r/j.  WesttruS, 
and  1 1  Geo.  2,  both  upon  the  same  point,  should  be  nuu)e,K 
introductory  of  a  new  law,  which  was  provided  for  by  the  tm- 
mon  law,  long  before. 
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CoMPTON  and  Others,  Assignees  of  Moore,   r.  BEn^0R^ 

AHi^mcni  ar     JMoORE,  finding  his  circumstances  on  the  decline,  but  wiliin; 

"-fl'^^r"  "   't  *"  8"^^  *  preference  to  some  favourite  cretlitors,  made  an  is>- 

tudt  In  trade  in  'cutory  of  all  liis  goods  ajid  stock  in  trade  (some  few  pwwa- 

EtTourDrpird-    lars  excepted,  to  the  amount  of  about  one  hundred  pnundj, 

^trXt"^'    ^^  *'  midnight  made  a  bill  of  aale  of  them,   in  trust  to  fay 

OCT  ofbanimpt-  those  Creditors  their  full  debts ;  leaving  debts  to  the  amouot  of 

eytmmiie/i.  is  nine  hundred  pounds  unprovided  for.     Next  morning  he  i^ 

framiuleni  and     g^onded,  and  a  commission  of  bankruptcy  was  afterwards  tatfO 

out :  ,\nd  this  action  was  brought  by  the  assignees  agninsi  ibf 

trustee  to  recover  these  goods  for  (he  benefit  of  the  creditor^ii 

general. 

Lord  Mansfield,  C.J. — There  is  no  doubt  but  that  a  trader, 
before  an  act  of  bankruptcy  committed,  may  pay  a  fair  andlw 
nest  creditor,  not  only  in  money,  but  in  gootis ;  and  not  oolj 
actually  pay  him,  but  give  him  a  security  which  will  be  valid. 
The  cases  have  gone  as  far  as  they  could  go  ; — even  where  thf 
debtor  had  the  state  of  his  circumstances  in  his  contemplatioB. 
The  Case  of  Coejt  and  Good/el/ov,  10  Mod.  189,  stood  ujwi 
a  different  ground.  The  transfer  of  the  stock,  for  the  berefc 
of  the  bankrupt's  children,  was  doing  no  more  than  the  Court 
of  Chancery  would  have  ordered  to  be  specifically  done.  SmoS 
and  Owdly,  2  P.  Wms.  427,  went  farther;  it  was  thought  m 
go  full  far  enough(^).  The  bankrupt  was  a  goldsmith,  ani 
had  a  separate  adventure  in  the  wine  trade,  which  scjiariie 
adventure  he  assigned  to  a  particular  creditor;  and  held  to  be 
good.  But  had  he  assigned  the  whole  of  his  stock  in  trade, 
it  would  have  been  void;  because  the  very  deed  of  assign- 
ment makes  him  a  bankrupt ;  be  not  having  any  thing  left  to 
trade  upon.     The  deed  itself  would  be  an  act  of  bankruptq. 
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Other  cases,  that  have  since  been  adjudjsedy  were,  where      Comftoh  * 
aU  the   effects   were   assigned  over;   but  I  never  gave  my  ^ 

opinion  upon  those  cases,  without  at  the  same  time  declaring,  - 

♦  that  an  exception  of  part  (that  was  fraudulent  only)  would  not  [  •SGS  ] 
make  the  assignment  valid.  In  the  present  case,  they  have 
made  a  deed  which  creates  an  insolvency.  The  assignor  must 
go  off  the  next  morning;  else  his  possession  will  be  colourable. 
The  interest,  which  is  omitted  in  the  assignment,  is  too  mi- 
nute to  make  a  difference.  The  assignor  has  given  up  all  his 
power  of  trading  for  the  future.  '  His  very  sign  and  sign-iron 
make  part  of  the  goods  assigned.  And  another  strong  badge 
of  fraud  is  the  suspicious  hour  at  which  the  transaction  is 
done ;  being  only  twelve  hours  before  he  actually  went  off.  I 
am  therefore  clearly  of  opinion,  that  the  deed  is  fraudulent 
and  void. 

Jury  found  a  verdict  for  the  plaintiffs  {g). 

(g)  See  Hooper  ▼.  Smith,  pott,  441 ;  Law  v.  Skhtner,  pott,  996. 
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MONTEFIORI  V.  MONTEFIORI. 
S.  C,  Cited  1  Bro.  Ch.  Ca.  548. 

J  OSEPH  Montefiori,  a  Jew,  being  engaged  in  a  marriage  a  note,  given 
treaty,  his  brother  Moses,  to  assist  him  in  his  designs,  and  re-  fraudulently,  to 
present  him  as  a  man  of  fortune,  gave  him  a  note  for  a  large  Sge  toSaty^"* 
sum  of  money,  as  the  balance  of  accounts  between  him  and  ms  ibail  be  mod 
brother  Joseph;  which  balance  he  (Moses)  ac*knowledged  to  [    *3o4    ] 
have  in  his  hands ;  though,  in  truth,  no  such  balance,  or  any  against  the 
thing  like  it,  existed.   After  the  marriage  had,  Moses  reclaimed  ^wn^without 
this  note,  as  being  given  on  no  consideration;  and  the  matter  any  conridera- 
was  referred  to  arbitration.     The  arbitratprs  awarded  the  note  *»<>«»• 
to  be  delivered  up,  which  Joseph  refused  to  do;  upon  which 
the  Court  was  moved  for  an  attachment  against  him  for  non- 
performance of  this  award ;  and  on  his  part  a  cross  motion  was 
made  to  set  aside  this  awards  on  a  suggestion  that  the  arbitra- 
tors were  mistaken  in  point  of  law. 

Lord  Mansfield,  (5.  J. — The  law  is,  that  where,  upon  pro- 
posals of  marriage,  third  persons  represent  any  thing  material, 
in  a  li^ht  different  from  tne  truth,  even  though  it  be  by  collu- 
sion with  the  husband,  they  shall  be  bound  to  make  good  the 
thing  in  the  manner  in  which  they  represented  it.  It  shall  be, 
as  represented  to  be.  And  the  husband  alone  is  entitled  to  re- 
lief, as  well  as  when  the  fortune,  &c.  so  misrepresented  has 
been  specifically  settled  on  the  wife :  For  no  man  shall  set  up 
his  own  iniquity  as  a  defence,  any  more  than  as  a  cause  of  ac- 
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tion{A).  The  arbitrators  therefore  being  clearly  mistaken  B 
point  of  law,  the  award  must  be  set  aside  («)■ 

Dennison  and  Wilmot,  Js.,  of  the  same  opinion.  Fonn, 
absent. 

Rule  for  the  attachment  discharged ;  rule  for  setting  »ak 
the  award  made  absolute. 


(»)  So  where  K.,  on  ■  treMy  of  m»r- 
iJMgt  bel-ceo  B,  and  the  daughter  of  C, 
concenleil  from  C.'i  agenl  (al  B.'i  requeil) 
■  demand,  Hhlc:b  he  hod  againal  B.,  and 
repreienicd  lo  him  thM  there  wa>  no  such 
demand,  in  order  that  C.  might  believe 
that  B.  >*ai  Doi  in  debt  lo  the  amount  he 
mlly  vat,   and  might  me 


1  the  n 


injuncdim  ■ 


granted  to  reUrain  A.  from  i 
denund  from  B..  il\er  llie  marriage  had 
taken  place :  Kevilk  r.  mikhum,  i  Bra. 
Ch.  Cb.  543  {  lee  Mr.  Eden'e  Note),  ibid,  i 
Eaitabntk  V.  SntI,  3  Vei.  Jun.  ii^; 
Dalbiac  •.  Oa/Uor,  l«  Vei.  Jun.  135;  n 
parte  CvT,  3  Vet.  &  B.  Ill ;  Bac  Alir. 
Marriage  (D),  i.  3.  In  general  Ihe  quea- 
lion  aa  to  the  want  of  consideraUun  of  a 
Ull  of  eichange  or  ptomiHory  note,  may 
be  entered  into  between  immediate  par- 


tie*  ;  aee  Jefferiet  v.  JnMtm,  1  Sm  fl<[ 
Lickbamw  1.  MOMtm,  3  T.R.  Til  fM 
ittBrai  V.  Forbet,  1  Eap.  11*1  h^ 
Grmt  V.  faughsit,  pott,  *M,  (Mitmt\ 
RottrU.potl.  i4S,  andiwUi.  A)lt4p 
Iher  a  proraiamry  note  i*  g«d  M  t  ^ 
and  an  action  maintaiaable  thanpH,  ■ 
Talt  t.  Hilbcrl,  i  Vet.  Juth  lit. 
(i)  The  reuana,  which  indan  nalfr 


■enaiiM 

toendli* 


upon  the  fJice  of  it)    or 

livered  with  and  in  tends 

ag  pari  oftbeawud,  in 

Court  to  examine  them, 

award,  it  the  arbilmtor  hu  t"*"'^"  Ai 

taw  ;  Km  1.  EU4ob,  3  Eaat,  IBr  aadta) 

will  not  act  it  uidr,  if  the  law  b-  taH- 

fuli   lUchardian  V.  K<mrte.  3B.liA.in. 

frnPicktringy.  Watnn,  pail,  \i\V 


Maxwell  r.  Maybe,  {Ante,  271.) 
ScoM  manu&c-  IjORD  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Co* 
'^"i^^E  ^^""y  ^"■'^%'  '^"^=  T^isX  we  are  all  of  opinion,  that  thelino 
Und  by  whore^"  manufacture  of  Scotland  is  now  the  linen  manufacture  of  tli 
[  "365  1  kingdom: — that  all  arguments  drawn  from  •  usage  to  the  cm- 
Mle  without  a  trary  are  out  of  the  case ;  as  upon  inquiry  at  tlie  hawker's  loi 
licence  froni  the  pedlar's  office  we  find  that  no  such  usage  exists : — And  th9^ 
hawkei  *  office.    J. 

""*'  Judgment  for  the  plaintiff. 


Lowe  r.  Jolliffe. 
SubMTibing  wit-  On  a  trial  at  bar  on  an  issue  out  of  Chancery,  derharil  f^ 
"?"" '"  *  *'"'  '""''  •'<*"^Prn"ig  lands  in  AVorcestersliire,  the  three  subsoil*' 
iBiui™^nja- '  '"8  witnesses  to  the  testator's  will,  and  the  two  surviving  ok* 
ulty,  contrwlict-  to  a  codicil  made  four  years  subsequent  to  the  will,  and  a  dota 
ed  by  other  eri-  servants  of  the  testator,  all  unanimously  swore  him  to  be  ut- 
*""■  terly  incapable  of  making  a  will,  or  transacting  any  other  busi- 

ness, at  the  time  of  making  the  supposed  will  and  codicil,  orti 
any  intermediate  tinie{i).     To  encounter  this  evidence,  it* 


>r  Mrad-       by  Lord  Kenycn^  ( 


J-,  and  Lmerrtci,  '- 


(t)  S.  P.  Pikt  V.    Bradbun, 

mariug,   Bull.  N.  P.  SSI,  citeil  m  nnur.  Tiiai  t  sunicnoing  wimeaa  ti  ailmri— "' 

SH,  237,  2  Stra.  lOBO;   Auilia  v.  fiVIci,  impeach  the  execution  of  an  iniiriav^ 

Bull.   N.  P.   i6i<f.,'  //urfin'i  Ca.,   Sklnn.  which  he  ha>  himaelf  attested  i  iaJv^^ 

4B;  S.  P.pti-Lord  Mmffeld.ia  jibbol  v.  v.  Laihbrokr.  7  T.  R.  flO*,  «11.     Bb1»« 

Plimbe,   1  Doug.  IIS.     It  wii  idroitted  i:vldence  ii  lobe  reodved  with  gntl  j" 
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counsel  for  the  plaintiff;  examined  sever^al  of  the  nobility  and        Lows 
principal  gentry  of  the  county  of  Worcester;  who  frequently     jolliffb. 

and  familiarly  conversed  with  Mr.  Jolliffe,  the  testator,  during  ' , -» 

"that  whole  period,  and  some  on  tlie  day  whereon  the  will  was 
made;  and  also  two  eminent  physicians,  who  occasionally  at- 
tended him;  and  who  all  strongly  deposed  to  his  entire  sanity 
and  more  than  ordinary  intellectual  vigour.  They  also  read 
the  deposition  of  the  attorney  who  drew  and  witnessed  the  co- 
dicil, who  was  deadi  but  his  testimony  perpetuated  in  Chan<» 
cerv;  and  who  spoke  very  circumstantially  to  the  very  sound 
unaerstanding  of  the  testator,  and  his  prudent  and  cautious 
conduct  in  directing  the  contents  of  his  codicil.  They  also  An  executor  m 
offered  to  examine  Mr.  Rupert  Dovey,  an  attorney  of  unble-  J^^-^ 
mished  reputation,  who  drew  the  will;  whereby  he  and  another  examined  as  a 
irere  made  executors  in  trust  to  sell  part  of  the  estate  for  pay-  witacM. 
ment  of  debts,  with  a  legacy  of  200/.  each  for  their  trouble. 
Before  the  will  was  contested,  Dovey  had  so  far  acted  in  the 
trust,  that  he  had  contracted  for  and  actually  sold  Mr.  JoUiffe's 
chambers  in  the  Temple  to  Mr.  Gascoigne  Frederick;,  but,  in 
order  to  be  a  witness  of  Mr.  JoUiffe's  sanity,  had  voluntarily  re- 
leased his  legacy  (/).  The  coimsel  for  the  defendant  still  ob- 
jected to  his  competency,  1st,  As  being  an  executor  in  trust, 
and  so  liable  to  actions;  2dly,  As  having  acted  imder  the  trust; 
thereby,  if  the  will  *  was  set  aside,  he  became  Uable  to  answer  [  ♦SGG  ] 
Mr.  Frederick  for  the  damages  sustained  by  an  illegal  sale  of 
the  chambers.  And  they  cited  1  Sid.  51,  115,  1  Keb.  134. 
Mr.  Frederick  being  in  Court,  publicly  offered  to  enter  into  a 
rule  to  take  no  advantage  of  the  event  (however  it  might  turn 
out)  for  the  sake  of  public  justice.  But  the  Court  thought 
there  was  no  occasion  for  it. 

.  And  by  Lord  Mansfield,  C.  J. — We  don't  now  sit  here 
to  take  our  rules  of  evidence  from  Siderfin  and  Keble.  In  a 
modem  Case,  of  HijU  and  Tyrrell  (which  appecurs,  in  1  Bar- 
nard. Rep.  in  the  King's  Bench,  p.  12,  to  have  been  in  P.  13. 
Geo.  1,  1727),  it  was  held  in  a  trial  at  bar,  that  a  trustee  might 
be  a  witness  without  releasing;  and  where  is  the  difference  be- 
tween an  executor  in  trust  and  another  trustee  ?  His  being  liable 
to  actions  makes  no  difference;  for  so  are  all  agents,  and  yet 
they  are  allowed  to  be  witnesses. 

WiLMOT,  J. — I  remember  another  trial  at  bar,  wherein  it 
was  held,  that  a  devisee  in  trust  might  be  a  witness.  And  no 
distinction  was  taken  between  his  acting  or  not.  HoU  and 
Tyrrel  was  then  cited  and  relied  upon  (m).  Dennison  and  Fos- 
ter, Js.,  absent. 

fcnuy ;  H<ward  v.  BraUkwaite,  1  Vet.  ft  that  the  testator  was  incompetent;  Bigg's 

Beam.  208,  per  Lord  Eldon,.C,}  Oood-  Ca.,  Skmn.  79. 

Htk  T.  Clayton,   4  Burr.  2224.    Where  (/)  See  anU,  17,  n. 

one  of  the  witnesses  would  not  swear  to  (m)  Trustees  and  executors  taking  no 

Che  sealing  and  publication  of  a  will,  HoHt  beneficial  interest  under  a  will  are  com- 

C.  J.,  held  it  sufficient  to  prove  his  attest-  petent  witnesses  to  prove  the  due  execu- 

atSon;  Bagwell  y.  Glasscock,  Skinn.  413.  tion  of  it;  Goodtitle  v.  Welford,   1  Doug. 

A  will  may  be  proved  by  the  evidence  of  139;   PUp^  v.  PUeher,   6  Taunt.   220, 

one  witness,  although  two  of  them  swear  2  Marsh.  20 ;  per  Cur,  in   Tomlmson  v. 
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Mr.  Dovey  was  accordingly  sworA;  and  upon  the  whole  it 
appeared  to  be  a  very  black  conspiracy  to  set  aside  this  gen- 
tleman's willy  without  any  foundation  whatsoever;  the  defend- 
ant's witnesses  being  so  materially  contradicted^  and  some  of 
them  so  contradicting  themselves,  that  the  jury,  after  a  trial  of 
fifteen  hours,  brought  in  a  verdict  for  the  plaintiff,  to  establish 
the  validi^  of  the  will  and  codicil>  after  an  absence  of  five  mi- 
nutes. The  Chief  Justice  then  declared  himself  fully  ]>er- 
suaded,  that  all  the  defendant's  witnesses,  except  one,  beinff 
nineteen  in  number,  were  grossly  and  wilfully  perjured;  and 
called  for  the  subscribing  witnesses,  ki  order  to  have  committed 
them  in  Court,  but  they  had  with^awn  themselves.  However, 
a  prosecution  of  some  of  them  for  perjury  was  strongly  recom- 
mended by  the  Court.  The  three  testamentary  witnesses  were 
afterwards  convicted  (n). 
[    *  367    ]      ^Nares,  Serjeant,  Morton^  Blackstanet  Stowe,  Ashiursi,  Dath 

drtdgCy  for  the  plaintiff.  Norton,  Solicitor-Greneral,  Hewet, 
Serjeant,  De  Grey,  Hussey,  Yates,  and  Bearcroft,  for  the  de- 
fendant. 


WWcet,  ^Brod.  &  B.  398,  5  B.  Mo.  172. 
So  is  the  wife  of  such  executor;  Bettison 
V.  Bnmley,  12  East,  250;  see  Anttey  v. 
Dowten,  ante,  8,  et  teq,,  and  the  cases 
there  referred  to.  See  also  Bemt  t.  Baker, 
S  T.  R.  27;  BuekUmdY.  Tankard,  5  T.  R. 


578;  R.  ▼.  St,  Mmy  Magdalen,  3  East, 
7 ;  Wyndham  t.  Cheiwynd,  ante,  95,  and 
notes. 

(fi)  See  their  sentence,  post,  416;  J2. 
V.  Nueyt  8f  GaUy. 


No  occasion  to 
shew,  that  banns 
were  actually 
published,  or  the 
marriage  regis- 
ter regularly 
signed,  to  esta- 
blish a  marriage, 
fifOoJ  a  parish 
settlement. 


St.  Devereux  v.  Much  Dew  Church. 

S.  C,  Burr.  Sett  Ca.  509. 

feUSANNAH  Meredith  was  removed  by  an  order  firom  Much 
Dew  Church  to  St.  Devereux.  St.  Devereux  appeals  to  the 
Sessions,  who  state  speciallv,  that  Susannah's  maiden  settle- 
ment is  in  St.  Devereux;  tnat  the  settlement  of  John  Mere- 
dith, her  pretended  husband,  is  in  the  parish  of  Llangarron; 
that  it  was  proved  by  the  oath  of  James  Bowen,  that  ne  and 
one  William  Jones  were  present  7th  Feb.  1758,  when  John 
Meredith  and  the  said  Susannah  were  married  at  the  parish 
church  of  St.  Devereux  by  the  minister  thereof  by  banns ;  and 
that  the  entry  in  the  register  stands  thus,  "  1758,  February  7; 
^*  John  Meredith  and  Susannah  Jenkins  were  married  by 
*'  banns;"  but  that  neither  the  minister,  the  parties,  or  the 
witnesses  signed  the  said  entry;  nor  was  any  other  entij 
made.  The  Sessions  were  therefore  of  opinion  that  sucn 
marriage  was  not  legally  proved,  and  confirmed  the  order  of 
removaJ. 

Gryffydd  Price  shewed  cause  why  these  orders  should  not 
be  Quashed ;  that  by  stat.  26  Geo.  2,  c.  33  (o),  marriage  without 
publication  of  banns  or  licence  is  absolutely  null  and  void.— 
That  banns  are  now  as  much  essential  to  a  marriage,  as  Hvery 


(o)  See  Chinham  v.  Pretttm,  ante,  192. 
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St.  Dlverbux 

V. 

Much  Dbw 
Church. 


ipfiinent,  or  attestation  to  a  will  of  lands.   And  here  is  no 
that  banns  were  ever  published. 

the  Court,  without  hearing  Counsel  on  the  other  side^ 

ht  the  proof  of  the  marriage  su£5cient;  and,  by  Lord  ' v ' 

FIELD,  C.  J. — In  a  suit  in  the  Ecclesiastical  Court  for 

tion  of  marriage,  perhaps  it  may  be  necessary  to  prove, 

II  the  solemnities  of  the  Marriage  Act  have  been  punc- 

and  regularly  complied  with:  but,  Grod  forbid,  that  in 

cases  (tne  lemtimacy  of  children  and  the  like)  *the  usual  [    *368    ^ 

nptive  proo^  of  marriage  should  be  taken  away  by  this 

i.     It  was  canvassed  in  FarUament,  at  the  time  when  the 

ks  made,  and  universally  agreed,  by  all  whose  opinions 

worth  having,  that  it  would  not  become  necessary  to 

the  publication  of  banns,  &c.  (p).  Besides,  here  the 
ation  of  banns  is  actually  proved  Doth  by  the  entry  in  the 
iv  and  the  parol  evidence  of  Bowen. 
;  I  think  the  minister  highly  blameable  in  not  making  the 
s  regular,  according  to  the  act,  and  that  the  Attorney- 
'al  should  exhibit  an  information  against  him  ex  officio. 
upon  his  accuracy  may  depend  the  proof  of  pedigrees 
I  begin  now  to  be  very  difficult)  and  the  descent  of  real 


s. 


LMOT,  J.,  accord,  Dennison  and  Foster  absent. 

Both  orders  quashed  by  the  Court. 


.  p.  Re<ide  v.  P€uter,  Peake*8  N. 
].  Where  a  miDor  was  married  by 
hU  parents  being  dead  and  no 
1  appointed,  and  when  he  arrived 
»ge  his  wife  was  in  extremis,  and 
nrwards  died;  the  jury  having  pre- 
I  subsequent  legal  marriagei  the 
efused  to  disturb  their  verdict; 
Ml  V.  Payne,  4  T.  R.  468.  But  the 
jhing  to  set  aside  a  marriage  may 
at  the  banns  were  not  regularly 
d;  Standen  v.  Standen,  Peake's 
)2].  And  though  a  marriage  may 
in  strictness  ought  to  be,  proved 
egister,  or  by  an  examined  copy 
ere  being  also  proof  of  the  identity 
irties ;  (which  need  not  be  proved 
ninister  or  subscribing  witnesses ; 
Barlow,  1  Doug.  171);  yet  it  may 
proved  by  any  person  present  at 
;mony;  even  by  the  husband  or 
bo  are  also  competent  witnesses  to 
I  it;  Standen  v.  Standen,  ubi  tur 
enley  v.  Chesham,  2  Bott,  81.  So, 
rears'  cohabitation  is  presumptive 
e  of  a  marriage ;  R,  v.  Stockland, 
,  C.  508 ;  so,  general  reputation, 


the  acknowledgment  of  the  parties,  and 
theb  reception  by  their  friends  as  man  and 
wife ;  per  Ld.  Kenyan  in  Leader  v.  Barry, 

1  Esp.  353 ;  Hervey  v.  Mervey,  pott,  877 ; 
so,  a  sentence  in  an  Ecclesiastical  Court, 
or  in  a  foreign  Court,  where  die  marriage 
came  directly  in  question ;  per  Ld.  Hard- 
wicke,  C,  in  Roach  v.  Oarvan,  1  Ves.  Sen. 
159.  With  regard  to  settlements  by  mar- 
riage, a  certificate  acknowledging  the  par- 
ties to  be  man  and  wife,  R.  v.  Headcom^ 
Burr.  S.  C.  253 ;  R.  v.  UUetthorp,  8  T.  R. 
465 ;  R,  V.  Luhhenham,  4  T.  R.  251 ; — 
an  order  removing  them  as  man  and  wife, 
R,  V.  Binegar,  7  East,  377 ;  or  removing 
the  woman  as  married,  R,  v.  Hhucwortkj 
Cald.  42,  1  Doug.  46,  n. ;  /{.  v.  Towcester, 

2  Bott,  118; — are  conclusive  evidence 
agunst  the  parish  so  certifying  or  remov- 
ing, and  primd  facie  evidence  between 
other  parishes.  Thb  inference  of  a  mar- 
riage m>m  the  above  circumstances  may  be 
controverted,  when  not  conclusive.  But  in 
prosecutions  for  bigamy,  or  actions  for  cri- 
minal conversation,  an  actual  marriage 
must  be  proved ;  tee  Morris  v.  Mittert  post, 
638. 
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TjUCAS,  supported  by  Morion  anil  Stowe,  moved  to  ifirf 
"'  the  judgment  on  an  indictment  found  and  tried  at  the  *«■ 
"  minster  Quarter  Sessions,  which  states  (9),  that  AnKmim 
Rispal,  Henry  Bolney,  and  Jolin  Delaporte  wickedly  ntd  » 
lawfully  did  conspire,  &c.  falsely  to  charge  and  accuw  ca 
John  Chilton,  "  that  he  had  then  lately  t^en  out  of  aii^.i 
"  quantity  of  human  hairs,  which  bag  was  contained  inatak, 
"  which  consisted  of  five  bags  of  hair,  of  the  goods  and  ^• 
"  tela  of  the  said  Antoniene  Rispal:"  that  Bolney  anJ  Mt 
porte,  in  pursuance  of  the  said  conspiracy,  said  to  Chilton,  ibi 
he  was  a  man  of  credit,  and  had  better  make  it  up,  than  hw 
his  credit  blasted:  and  that  A.  Rispal,  in  fiirther  pursuancfff 
the  said  conspiracy,  unlawftilly  andwickedly  didextonfr* 
said  Cliilton  30f.  and  a  promissory  note  for  331.  as  a  romp* 
tion  for  the  said  offence,  and  to  desist  from  prosecotia: 
whereas  the  said  Cliilton  was  never  guilty  of  the  said  or  ^ 
like  offence, — to  the  damage  of  the  said  Chilton,  to  thee»Oa- 
ample,  &c.  against  the  peace,  &c. 
]  'The  exceptions  taken  were,  1st,  That  the  Justices* 
Quarter  Sessions  have  no  jurisdiction  over  conspiracie!, » 
more  than  over  perjury,  usury,  and  forgery;  it  not  being q*' 
cified  in  their  commission,  nor  given  them  by  any  speci»I» 
tute:  2dly,  The  indictment  docs  not  charge  them  to  haiew 
spired  to  lix  any  crime  on  the  defendant ;  but  only  taking  i* 
out  of  a  bag,  which  might  be  a  lawful  act. 

Norton,  Solicitor- General,  and  Baynham  shewed  for  ciWi 
1st,  That  the  Quarter  Sessions,  under  the  general  wori-iJ 
their  commission,  have  cognizance  of  all  crimes  tliai  it» 
either  directly  or  consequentially,  to  a  breach  of  the  pejff 
that  conspiracies  have  this  tendency,  in  the  samemannH* 
libels,  which  are  indictable  at  the  Sessions  without  beinf  =i<- 
cified  in  the  commission.  So  is  extortion  also,  and  this  »• 
conspiracy  to  extort.  2dly,  The  charge  is  a  coiispirafj  ^ 
extort  money;  (that  is  the  enrf  of  the  contrivance ;  thesi^ 
are  insignificant);  and  that  Ki»pal  did  actually  extort;  ^^ 
is  a  substantive  charge  upon  him;  and  therefore,  tjudemv' 
nid  datd,  there  is  ground  sufGcient  for  the  Court  to  gi^jfte- 
ment  against  Rispal. 

Lord  Mansfield,  C.  J. — This  case  lies  in  a  narrow  ««■ 

1st,  The  first  question  is,  whether  the  Justices  at  Sesaonsitfrt 
ajurisdiction  over  conspiracies.  No  authority  has  been  dlf 
to  shew  that  they  have  not,  nor  that  ihey  have.  It  must  thfif 
fore  be  determined  upon  general  principles.    The  cases  of  f<^ 

(9)  Ste  Ihc  indictmcnl  At  length i  Cro.  Cir,  Cj.  135  (cd.  ISiP. 
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V),  forgery  (*),  and  usury  (^),  stand  upon  their  own  special 
nds ;  and  it  has  been  determined,  that  the  Justices  have 
risdiction  there.  This  offence  of  conspiracy  is  a  trespass, 
trespasses  are  indictable  at  Sessions,  though  not  com- 
d  vi  et  armis.  They  tend  to  the  breach  of  the  peace,  as 
i  as  cheats  or  libels  (v),  which  are  established  to  be  within 
iirisdiction  of  Sessions.  As  therefore  there  is  no  authority 
e  contrary,  I  think  that  the  Justices  had  a  j^sdiction 
[u). 

'dly.  Whether  a  sufficient  crime  be  laid  in  this  indictment, 
able  the  Court  to  give  judmnent.  The  crime  laid  is  an 
vful  conspiracy:  this,  whether  it  be  to  charge  a  man  with 
mal  acts,  or  such  as  only  may  affect  his  reputation^  is  fully 
ient.  The  several  charges  in  the  indictment  are  not  to 
»nsidered  as  distinct  and  separate  counts,  but  as  one  and 
same  united  and  continued  offence,  pursued  through  its 
*ent  stages.  And  then  it  is  clear,  that  the  whole  will 
mt  to  an  indictable  ofience;  viz.  the  getting  money  out  of 
n,  by  conspiring  to  charge,  him  with  a  false  fact  (it). 
SNNisoN,  Foster,  Wilmot,  Js.,  accord. 

Rule  for  arresting  the  judgment  discharged. 


8@9 


[    *370    } 

Getting  monej 
eut  of  a  man,  hy 
conspiring  to 
charge  bbn  with 
a  false  fact,  is    . 
indictable,  whe- 
ther the  (kct 
charged  be,  or 
be  not,  criminal . 
initselC 


rhe  Justices  at  Sessions  have  no  ju- 
on  over  perjury  at  wmmon  law;  R. 
iton,  2  Stra.  1088;  2  Hawk.  P.  C. 
.  38.  But  they  have  jurisdiction 
;ijury  under  5  Bliz.  c.  9,  for  s.  9  ex- 
gives  it  them ;  2  Hawk,  ib, '  But 
lents  under  that  statute  are  rarely 
ed. 

Reg,  V.  Yarrington,  Salk.  406 ;  R, 
<Sf  1  East,  173,  in  which  case  it  was 
tly  determined,   that  the  Sessions 

0  jurisdiction  over  forgery  at  com- 
w,  and  they  cannot  take  cognizance 
IS  a  cheat :  and,  of  course,  not  of 
'  by  statute,  or  any  other  newly 
i  offence,  unless  such  power  be 
them  by  the  statute  creating  such 
.  See  IL  V.  jIUopt  4  Mod.  49. 
Reg.  V.  Smith,  2  Lord  Raym.  1 144, 
80. 

2  Hawk,  ubi  supra;  R,  v.  Summers, 
1 39.     A  justice  of  the  peace  may 

1  a  person  charged  with  publishing 
for  want  of  sureties ;  Butt  v.  Co- 
Brod.  &  Bing.  548,  4  B.  Mo.  195; 

:h  case  the  authority  of  justices  in 
f  libel  b  fully  discussed,  and  all  the 
ities  are  referred  to. 
In  a  case  in  which  a  person  had 
idicted  at  the  Sessions  for  soliciting 
mt  to  rob  his  master.  Lord  Kenyan 
*  1  am  clearly  of  opinion,  that  it  is 
ble  at  the  Quarter  Sessions,  as  fall- 


ing in  with  that  class  of  oflEences,  which, 
being  violations  of  the  law  of  the  land, 
have  a  tendency,  as  it  is  said,  to  a  breach 
of  the  peace,  and  are  therefore  cognizable 
by  that  jurisdiction.  To  this  general  rule 
there  are  indeed  two  exceptions,  namely, 
forgery  and  peijury ;  why  excepted  I  know 
not,  but  having  been  expressly  so  adjudged, 
I  will  not  break  through  the  mles  of  law." 
Le  Blanc,  J.,  "  The  general  words  of  the 
commission  of  the  peace  comprehend  all 
trespasses;  and  the  word  trespasses  not 
only  includes  direct  breaches  of  the  peace, 
but  also  all  such  oflRinces  as  have  a  tendency 
thereto :  and  on  that  ground  conspiracies 
have  been  holden  to  be  cognizable  by  the 
Sessions;  not  as  actual  breaches  of  the 
peace,  but  as  tending  thereto;"  R.  v.  Hig- 
gins,  3  East,  5,  where  R,  v.  Rispal  was 
cited  and  approved  oL  See  1  Hawk.  P.  C. 
c.  72;  Reg.  v.  Best,  Salk.  174,  2  Lord 
Raym.  1167. 

(w)  See  R.  v.  Spragg,  2  Burr.  993; 
Reg.  V.  Best,  Salk.  174,  wher«  it  is  laid 
down,  that  several  persons  may  lawfully 
meet  and  consult  to  prosecute  a  guilty  per- 
son ;  otherwise,  if  to  charge  one  that  is  in- 
nocent, right  or  wrong ;  for  that  is  indict- 
able; S.  C.  2  Ld.  Raym.  1167;  J2.  v.  Gill 
4-  Henry,  2  B.  &  A.  204 ;  I  Hawk.  P.  C. 
c.  72;  and  see  also  30  O.  2,  c.  24,  s.  1; 
4  G.  4,  c  54,  8.  3 ;  R,  v.  Parsoms,  post, 
392. 
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TRINITY  TERM,— 2  Geo.  IU.  1762.— In  CHANCERY. 


Collnnve  notes 
to  an  edition  of 
the  Statutes  will 
not  take  it  out 
of  tlie  King's 


Baskett  r.  Cunningham  and  Others. 

S,  C.  2  Eden,  137. 

Defendant,  in  conjunction  with  several  booksellers,  was 
publishing,  in  weekly  numbers,  A  Digest  of  the  Statute  Law, 
containing  thie  statutes  at  large,  methodized  under  alphabetical 
heads,  witn  large  notes  from  Lord  Coke  and  other  writers  of  the 
bS  ChlJ^°^  law.     He  had  contracted  with  Strahan  and  Woodfall,  the  pro- 
wUi  noTd^L    prietors  of  the  patent  for  printing  law  books,  to  print  this  work, 
[    ♦STl     ]  and  it  was  print*ed  at  their  press.  Baskett,  the  King's  printer, 
between  two       (whose  patent  extends  to  all  statutes,  and  which  was  confirmed 
contendingpa-    ^  against  all  common  printers  in  the  Case  of  Bcukett  and  the 
JSlSil;^  way     University  of  Cambridge  {a),  B.  R.  M.  32  Geo.  2),  filed  hb 
of  bjunctioB.      bill  against  the  proprietors  and  the  law  printers  for  an  injunc- 
tion ;  which  was  now  moved  for  by  Yorke^  Attorney-General, 
Setoellf  and  De  Grey,  on  the  authority  of  that  case,  and  the 
reasons  urged  in  that  argument ;  and  also,  because  the  notes 
subjoined  to  the  present  work  appeared  to  be  collusive,  and 
merely  calculated  to  shelter  a  pirated  edition  of  the  statutes  (6). 
Perroty  Blctckstone^  Wilbraham,  and  Wedderbum,  shewed 
for  cause;  1st,  That  this  book  was  not  within  the  meaning <^ 
the  letters  patent,  being  a  work  of  labour  and  industry,  and  in 
a  method  entirely  new ;  2dly,  That,  as  they  had  printed  at  a 
privileged  press,  there  could  be  no  grouna  for  an  injunction, 
without  determining  the  respective  merits  of  the  two  interfering 
patents,  both  of  wnich  were  sanctified  by  long  usage.     And 
though  the  law  patentees  in  their  answer  disclaimed  any  pro- 
perty in  the  work,  and  therefore  the  plaintiff  prayed  no  in- 
junction against  them,  yet  an  absolute  mjunction  could  not  be 
granted  against  the  proprietors,  without  virtually  including  the 
law  printers ;  for  if  they  were  forbid  to  print  anywhere,  they 
were  also  forbid  to  print  at  their  press. 

Lord  Chancellor  was  of  opinion,  that  the  work  was  en- 
tirely within  the  patent  of  the  King's  printer,  and  that  the 
notes  were  merely  collusive.  But  he  would  not  interfere  be- 
tween the  two  contending  patents,  in  the  summary  method  of 
injunction ;  but  left  them  to  adjust  their  respective  rights  in 
due  course  of  law  (c).     He  therefore  ordered  an  injunction  to 


(a)  Ante,  105;  which  see,  and  the  notes 
thereto. 

(6)  An  injunction  was  panted  against  a 
colourable  abridgment  of  the  Term  Re- 

?ort8;  Butterworth  v.  Robinson,  5  Ves.  J. 
09.  But  the  publication  of  an  abridg- 
ment fairly  made  will  not  be  restrained ; 
Gyles  V.  Wilcox,  Atk.  143;  8.  P.  Dods- 
ley  y.  Kinnersley,  Ambl.  403,  where  it 
was  also  held,  that  an  abstract  of  a  work 
published  in  an  annual  register  or  maga- 
zine is  not  a  piracy.     But  see  Macklin  v. 


Richardson,  Id.  694. 

(c)  A  bill  by  the  King's  printer  in  Ira- 
land  to  establish  his  right  to  print  and  db- 
tribute  the  copies  of  the  statutes  for  In- 
land, under  the  order  of  the  King,  uam 
the  resolutions  of  both  Houses  of  Pmift* 
ment  of  the  United  Kingdom,  and  for  an 
account  against  the  King's  printer  in  Bq^ 
land  in  that  respect,  was  dismissed.  Lord 
Eldon,  C. — '*  The  question  here  is  upon 
the  legal  jright  of  the  plaintiff;  and,  if  he 
can  maintain  an  action  upon  the  legal  right« 
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issue,  to  restrain  the  proprietors  from  printing  at  any  other      Basutt 
than  a  patent  press :  which,  as  Woodfall  and  Strahan  were  ^       •• 
secretly  in  league  with  Baskett,  and  were  at  that  time  jointly  ^  unniwoham, 
concerned  in  a  new  edition  of  the  statutes,  was  equivalent  to 
a  total  injunction ;  the  law  printers  finding  means  to  elude  their 
contract  with  Cunningham. 

the  account  is  to  be  granted;  if  ke  cannot  the  party  applying  could  not  maintain  an 

miuntaiR  the  legal  right,  it  is  impossible  to  action  at  law  for  the  piracy;    Waleat  ▼. 

say  he  has  an  equity;"  Grierwn  v.  £yr«,  fValker,  7  Ves.  Jun.  1 ;  Southeyv,  Skmr* 

9  Yes.  Jun.  341.     See  also  to  the  point  at  wood,  2  Meriv.  435.    See  also  BarJSekl  v. 

aot  granting  an  injunction  in  cases  where  Nieholtoh,  2  Sim.  &  SL  1. 


IN  THE  KING'S  BENCH.  [       372      ] 

The  King  v.  Harrison,  Chamberlain  of  London. 

S.CLS  Burr.  1322. 

AlANDAMUS  to  admit  I.  S.  to  the  freedom  of  the  city.  By-law,  that  a 
having  served  an  apprenticeship  with  a  member  of  the  Cloth-  j"^'*,^}^'?"" 
workers*  Company,  and  being  himself  made  free  of  the  same.      J^^  Butchen^ 
The  Chamberlain  returns,  that  I.  S.  was  by  trade  a  butcher^  Company,  good. 
and  that,  by  a  by-law  of  the  city  of  London,  all  persons  exer- 
cising that  trade  shall  be  free  of  the  Butchers'  Company;  and 
therefore  he  refused  to  admit  him  to  the  freedom  of  the  City. 
XJpon  this  return,  the  validity  of  this  by-law  was  argued  by 
Yates  for  the  Crown,  and  Eyre  for  the  Chamberlain;  and 
upon  the  whole,  the  Court  was  of  opinion,  that  the  by-law  was 
a  ffood  one;  and  that  the  Case  of  Wannel  and  the  Cumber" 
lam  of  London,  M.  IS  Geo.  1,  Stra.  675,  on  a  similar  b^- 
law,  with  respect  to  the  Joiners*  Company,  was  directly  m 
point ;  and  therefore  allowed  the  return  (d}, 

(lO  But  see  Harriton  v.  Godarnn,  1  Burr.  ISl;  The  Gumnakert  v.  Fell,  Willes,  384, 

12,  where  the  same  by-law  was  held  bad :  and  cases  there  referred  to;  Kirk  v.  Noweil, 

bot  that  decision  appears  to  have  arisen  1  T.  R.  118;  it.  v.  Ftwershamf  8  T.  R. 

firom  the  defective  return  to  a  habeoi  oor-  352 ;  R.  v.  Askwell,  12  East,  22 ;  Adky 


,  which  did  not  set  out  a  special  and  v.  Reeves,  2  M.  &  S.  53 ;  Vin.  Abr.  By- 
particular  custom  to  support  it  As  to  by-  laws  (B);  Bac.  Abr.  Id,  (B);  Com.  Dig. 
laws,  see  MUekel  v.  Reynolds,  1  P.  Wms.      Id.  (B  4). 


Hart  qui  tarn  v.  Hawkins. 

SyjC,  3  Burr.  1322. 

Defendant  was  charged  in  execution  for  a  penalty,  re-  Defendant  on  a 

covered  on  a  qui  tarn  action,  for  exercising  a  trade^  contrary  io  v^**^  action 

the  statute  5  EUz.  {e).     Baynham  moved  on  the  statute  82  ^^^'J^. 

Creo.  2,  c.  289  to  discharge  mm  from  the  moiety  of  the  penalty  rendering  his 

belonging  to  the  informer,  upon  his  giving  up  all  his  effiscts  effects,  under 

upon  oath^  according  to  the  provisions  of  that  statute.  Norton,  ^io^^  ^28. 

-   (e)  C.  4 :  in  part  repealed  by  54  G.  3,  c.  96 :  see  /{.  v.  Pemberton,  oaiif,  230. 
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Solicitor-General,  contra;  because  this  would  prejudice  tfLf 
"■  interest  of  the  Crown,  which  is  entitled  to  the  other  moieti: 

■  "''*^"-'-  .  and  it  is  clear,  that  all  the  provisions  in  the  statute  39  Geo.  i 
extend  only  to  private  parties,  and  not  to  the  King;  nor  era 

»rtie  interest  of  the  King  be  severed  from  that  of  the  inforawr, 
till  after  the  debt  is  levied,  and  in  the  tiands  of  the  sheriff. 
Baynhavt  insisted,  that  the  judgment  was  entered  eevenfl] 
for  each,  and  that  the  interest  was  thus  sevcTed  by  the  jud^ 
ment,  and  not  by  the  execution  only. 
[  •STS  ]  "Lord  Mansfield,  C.  J.— I  don't  see  how  it  is  possiHeta 
bring  this  case  within  the  act.  Must  the  defendant  part  wb 
his  whole  substance  to  the  plaintiff  for  his  one  moiety?  Mm 
the  Crown  be  left  totally  destitute  ?  Not  one  of  the  prcnisioo 
in  the  act  can  apply  to  the  case  of  the  Crown.  Theee  kb 
have  had  a  very  long  exbtence,  and  there  is  no  precedenl  a 
this  Court  of  a  discharge  on  a  qui  tarn  action,  which  is  a  stmi^ 
reason  for  disallowing  it  now.  I  apprehend,  there  is  no  sero- 
ance  of  interest  between  the  King  and  the  informer,  til)  ^ 
levying  of  the  sum  upon  execution ;  and  then  the  shertif  *• 
vers  it. 

Dennison,  J. — You  may  enter  judgment,  either  jointly  or 
severally,  for  the  whole  penalty  or  for  the  distinct  moietie: 
but  the  more  regular  way  is  to  enter  it  jointly  for  the  whole. 

FosTKR,  J.— Same  opinion. 
"  WiLMOT,  J. — It  is  clearly  the  suit  of  the  informer,  tS  ea- 
cution ;  he  may  be  nonsuited :  and  also  the  privilege  of  sa 
attorney  has  been  allowed  to  take  place  in  these  actions;  mi- 
ther  of  which  could  happen,  were  it  looked  upon  as  the  ssk 
of  the  Crown  [/). 

Rule,  for  discharging  the  defendant  from  the  infonnet: 
moiety,  discharged  by  the  whole  Court  {g). 

If)  Seal  I.  KnaploB,  T.  Riym.  275  r  didmcnl  for  nn  fusault,  who  a  dindrdti 

BBktr  V.    Suncoi/f,   S  Lev.  398,   Lutw.  the  award  of  the  King'i  cotrnm  Id  rr  " 

IBB;  Kiriham  v.    tVhcrley,   Snlk.   30,    1  murh  fur  coitj,  and  w  much  Kv  (o^tf 

Ld.  lUym.  ST,  Comb.  319;    miki7iioa\.  uliaT)  to  Ilic  prtuccuior,   if  entilfeJ  H  >=> 

Alhl,  I  Ca»p.  sea.  diichargc,  under  32  Om.  2  ;   A.  •.  IT*- 

(g)  Bin  II  peraon  convicted  upon  an  in-  firlJ,  13  East,  190. 


Bird  r.  Randall. 

S.  a  3BuiT.l34i, 

KURFORD  entered  into  articles  with  Bird,  to  serve  him  in 
the  silk  manufacture  for  five  years,  and  to  work  at  the  umu! 
hours.  Biid  articled  to  employ  and  pay  him  wages,  and  tbej 
-  mutually  bound  themselves  in  the  penalty  of  100/.  toperforai 
these  articles.  Randall  seduced  Burford  from  Bird's  servin; 
upon  which,  he  brought  his  action  against  Burford  for  the  pe- 
nalty, which  he  recovered  and  received  the  29th  of  MaWi' 
1762.  And  the  present  action  was  upon  the  case,  as  of  HiUrj 
Term  last,  against  Randall,  for  seducing  the  plaintiff's  *a- 


Nd  uUon  lie. 
foTieducingi 
wnanl  after 
coveryofap 
DiUy  under 
ticlM  from  (h 

deputurt. 
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vant(A).     Verdict  for  the  plaintiff,  damages  SO/.,  subject  to        Bii» 
the  opinion  of  the  Court*^  •• 

^Ashhurstf  for  the  defendant,  argued,  that  the  action  would 


not  lie,  there  being  no  injury  to  the  plaintiff:  that  Burford  [  *374  ] 
liad  a  right  to  leave  the  plaintiff's  service;  and  if  so,. it  was 
no  wrong  in  the  defendant  to  seduce  him.  By  inserting 'a 
penalty  in  the  articles,  each  parly  has  estimated  the  injury 
which  might  accrue  by  the  breach  of  the  agreement.  Burford 
might  have  tendered  the  penalty,  and  left  the  service.  Had 
he  left  the  service  first,  and  the  plaintiff  had  received  the 
100/.  afterwards,  that  would  have  been  a  waiver  of  the  injury. 
A  recovery  by  judgment,  as  in  the  present  case,  amounts  to 
the  same  thing,  being  equivalent  to  tender  and  acceptance. 
The  plaintiff  is  therefore  satisfied  for  whatever  damage  and  in- 
jury ne  sustained  by  the  loss  of  Burford.  What  the  case 
would  have  been,  if  he  had  brought  his  action  agaiinst  Burford 
on  the  covenant,  and  not  for  the  penalty,  is  now  immaterial. 
But  having  made  his  election,  he  is  now  bound  by  it,  and  can 
bring  no  action  to  recover  any  farther  satisfaction. 

Stotce,  for  the  plaintiff. — This  defence,  being  res  inter  alios 
acta,  ought  to  have  been  pleaded.  The  articles  still  subsist. 
It  is  not  said,  that  on  payment  of  the  100/.,  the  articles  should 
be  void. 

•  Lord  Mansfield,  C.  J.-— The  true  question  is,  whether  the 
penalty  was  intended  as  a  stipulated  alternative  for  the  whole 
of  the  covenant,  in  the  nature  of  stated  damages.  I  desire  to 
hear  another  argiunent. 

Dennison,  J. — At  common  law,  if  a  plaintiff  recovers  for  a 
penalty,  he  can't  maintain  an  action  of  covenant  afterwards. 
The  question  is,  if  judgment  be  recovered  for  the  penalty, 
whether  it  is  not  an  entire  satisfaction  for  the  whole  articles ; 
or  whether  the  plaintiff  can  have  two  satbfactions  for  the  same 
mjury  (f).  Suppose  an  action  on  debt  on  bond,  and  judgment 
for  the  plaintiff;  and  a  rescue  or  escape  happens;  and  after- 
wards the  debt  and  costs  are  paid :  no  action  lies  for  the  rescue 
or  escape,  for  the  plaintiff  has  received  a  satisfaction. 

Foster,  J. — Suppose  a  recovery  had  on  an  action  of  cove- 
nantj  for  ploughing  up  meadow  ground,  at  so  much  per  acre, 
as  is  usual  in  leases;  can  an  action  of  waste  be  afterwards 
brought  for  the  same  injury? 

♦WiLMOT,  J. — The  plaintiff  had  his  election,  to  bring  cove-  [    •gJS    ] 
nant  or  debt  for  the  penalty  (k).     He  has  chosen  to  bring  debt, 
and  cannot  now  resort  back  to  the  covenant.     My  doubt  is^ 
this :  the  action  against  Burford,  taken  either  way,  is  an  action 
upon  contract:  but  the  present  action  is  upon  a  tort  ex  de- 

'  (A)  So  an  action  lies  against  a  person  Lightly  v.  Cloutton,  1  Taunt  112;  Foiter 

Ibr  continning  tfii  empfloy  tlie  servant  of  v.  Stewart,  3  M.  &  S.  191.     See  a  note  of 

another,  after  notice,  without  enticing  him  Mr.  Hargrave's  on  this  subject,  Co.  Lit 

away;  Blake  y.  Lanyon,  6  T.  R.  221.  117a,  n.  (1). 

And  the  master  may  waive  the  tort,  and  (t)  See  Com.  Dig.  AetUm,  (I,  K,  L), 

bring  an  action  of  aseumptU  for  the  work  and  HUchin  v.  Campbell,  poet,  831. 

and  labour  done  by  his  apprentice  against  (Ar)  S.  P.  Winter  ▼.  Trimmer,  pott,  395. 
the  person   wrongfully  employing  him; 


I 

I 
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litto,  eel  ex  quasi  delicto.  It  was  formerly  held,  that  an  in- 
dictment would  lie  for  the  seduction,  hut  the  contrarj- is  om 
,  settled  (/).  Yet  atill  the  action  lies  for  the  wrong  done.  For 
this  wrong  there  was  an  action  vested  in  the  plaintiff,  at  tlie 
time  of  the  seduction  committed :  what  has  now  taken  it  oul  of 
him? 

Dennison,  J. — This  action  is  for  damages  brought  bjthe 
same  plaJntifi',  who  has  already  bad  a  satisfaction  for  those  <ik- 
mages  against  a  third  person  (m). 

WiLMOT,  J, — Though  it  be  the  same  person,  yet  he  hu  » 
ceived  satisfaction  diverso  intuitu;  for  breach  of  contract,  ut 
as  an  atonement  for  the  ofience. 


lFc4t,  387,  S,  C] 

<0  Big.  V.  DattitI,  1  Salk.  3B0,  6  Mod. 

99,  ISSiatedikoinSLd.  Rifni.  III6; 

observed—"  How  can  Itua  Rtord  Im  ti- 

McAv.  i/feiiu,  aEiul,  T,  S,  13,  argu- 

dence  for  him  tn  another  anion  F    1  » 

tndo. 

aware  of  <be  cate  of  Bird  v.  Rai^l.  br 

{m)  In  an  ictku  on  the  cue  for  n  de- 

Idonoilhink  that  A.   hat  any  iiKuu* 

the   event   of  Ihia    auit;"    ffidwA- 1 

ia  conwqueiK*  of  -hich  (he  plaindfli  for- 

Smith,  lCBnip.277.      la  aoaOioaiiM 

mihed  him  goods,  i.  *a.  objected  lo  (be 

plaiDtiff-i    wife,    it    is   no    bai,  tbal  tt 

De«t  roc  the  pluinliffi,  tbat  if  they  refovei- 

pkintiS' bu  alK>  sued  C.  D.,  andcfapl 

hiai  in  eiecution,    for  aduhrnr  coauial 

debt  dae  to  them  bam  A.,  and  d>,  in  con- 

with her  about  t1<e  ume  period:   Ciua 

sequence  a!  the  verdict,  he  would  not  be 

".  »-T^g«rt.    \i.  ilb.     TlualalKfo 

liable   to  an  action  for  the  piire  pf  the 

goods,  liL'  would  be  swearing  in  liia  own 

were  two  diitinci  injuries. 

EOGLETON  V.  SmAUT, 

S.  C.  Say.  Coils,  I6S. 

J.N  replevin:  M'Phedris  moved  for  judgment  as  in  case  of  i 
nonsuit  (/»),  for  not  proceeding  to  trial.  Eyre  shewed  fw 
.  cause,  that  as  both  plaintiff'  and  defendant  in  replevin  are  con- 
sidered as  actors,  cither  of  them  may  carry  down  the  cause  to 
trial ;  and  that  if  defendant  gives  notice  and  docs  not  go  on 
to  trial,  the  rule  of  the  Court  is  to  give  costs  against  hioi- 
That,  in  tlie  present  case,  no  notice  has  been  given  by  ths 
plaintiff;  and  that  there  is  no  instance  of  this  act  of  Parliameni 
being  carried  into  practice  in  actions  of  replevin.  In  repiv,  * 
case  out  of  Barnes  (o),  was  cited  on  behalf  of  the  defendsnt- 
But  by  the  whole  Court :  The  statute  has  never  yet  been  ex- 
tended to  actions  of  replevin  in  this  Court,  and  tlierefore 

Let  the  rule  be  discharged  {p.. 

(n)  Undtr  14  G.  2,  c.  17,  s.  1.  {p)  S.  P.  Jau)  v.  Connnsm,  3'T.E 

(o)  Uettlcy  y.  Scott,  ISariics,   317  (Bvo      »)DI ;  and  the  pratiice  is  the»nif  inCP- 
edit.).  ShoTtridge  v.  Hiem,  5  T.  R.  400. 
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Heron  v.  Heron. 

Defendant  obtained  a  mle  for  time  to  plead,  jpleading  A  judgment  in 
issuably,  rejoining  gratis,  and  taking  short  notice  of  trial.—  ^^'^i^^pj^ 
Afterwards,  the  de^ndant  pleaded  a  judgment  in  the  Court  of  ^when  false  in 
Common  Pleas,  upon  which  the  plaintiff  signed  judgment:  and  fiwt),  within  the 
now  defendant  moved  to  set  aside  this  judgment  for  irre^larity.  JJJ^°*j|^ 
But  it  being  proved  by  affidavit,  that  the  plea  was  in  fact  a 
false  plea,  the  Court  held,  that  this  was  not  an  issuable  plea, 
within  the  meaning  of  the  rule  for  time ;  and  therefore  djg- 
charged  the  rule  for  setting  aside  the  judgment,  with  costs  fffj^ 

{q)  S.  p.  LmtfieU  v.  Jackson,  2  Wib.  117 ;  Caoe  v.  Aartmt  3  Wils.  33:  see  also 

Hartley  v.  Hodion^  1  B.  Mo.  431. 


MoLYNEux  c.  Scott. 

Trespass,  for  takmg  the  plalntirs  cattle.   The  defendant  Deirise  of  an 
justifies,  as  being  a  distress  for  the  arrears  of  an  annuity  of  25/.  '^'^^JuJ^^' 
per  annum,  devised  to  him  by  Thomas  Molyneux,  Esq.  de-  that  the  annui- 
ceased,  and  charged  on  lands  in  Lancashire.     The  defendant  tant  shall  re- 
was  many  years  a  menial  servant  to  Mr.  Moljmeux,  who,  in  a  ^pt^etM^ 
codicil  to  his  will,  dated  SOth  May,  1755,  devised  the  said  an-  tor's  death,  d» 
nuity  to  him  and  his  assigns  for  the  term  of  his  natural  life,  with  not  imply  a  con- 
a  power  of  distress  for  non-payment.    And  then,  after  several  ^^^t^^g^Si 
other  bequests,  he  gives  to  the  said  defendant  all  his  wearing  continue  in  scr- 
apparel,  and  then  adds,  ''And  I  do  hereby  direct,  that  the  said  vice. 
''  William  Scott  shall  not  have  any  wages  for  his  service  for  the 
*'  time  he  shall  serve  my  said  son  or  my  wife  aft;er  my  death,  by 
**  reason  of  the  said  lumuity  herein  before  given  him."    The 
plaintiff  replies,  that  aft^r  Mr.  Molyneux's  death  the  defend- 
ant continued  in  the  service  of  his  wife  and  son  for  a  short  time 
only,  and  then  departed  of  his  own  accord  without  their  con- 
sent.   To  which  replication  the  defendant  demurred,  and  pliun- 
tiff  joined  in  demurrer. 

Wallace,  for  the  defendant,  insisted,  that  this  was  an  abso- 
lute annuity  in  the  former  part  of  the  codicil,  and  that  there  is 
nothing  in  the  latter  clause  to  make  it  conditional.  No  ^service 
is  imposed  on  the  annuitant;  the  testator  only  meant,  that  *  he  [  *377  ] 
should  not  enjoy  the  annuity  and  wa^es  too;  for  being  a  yearly 
servant  he  must  continue  in  the  family  to  the  end  of  his  year, 
and  would  therebv  be  entitled  to  wages:  to  prevent  which  the 
testator  directs,  tnat  he  shall  have  no  wages  for  the  time  that 
shall  elapse  after  his  death.     Any  other  construction  would  im*- 

Eose  a  servitude  for  life.   And  itds  remarkable,  that  manv  other 
equests  intervene  between  the  gift  of  the  annuity,  and  the  sup- 
posed condition. 

Yates,  for  the  plaintiff,  argued,  that  in  wills  no  precise  for- 
mality is  requisite  to  create  a  condition;  it  is  sufficient,  if  the 
intent  of  the  testator  appears;  and  then  the  Court  will  enforce 
the  condition,  however  unconnected  the  clauses  from  which  it 
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moltneux 
Scott. 


Rules  for  the 
construction  of 
wills. 


is  collected.  The  words  "  by  reason  of  the  said  annuity'  in 
the  second  clause  create  a  conditional  bequest.  An  annuity  to 
one,  quod prcBstaret  consilium^  held  to  be  conditional ;  Co.  Litt. 
204  a.  Devise  to  A.  ^^  and  that  he  should  be  chaplain"  held  to 
create  a  condition;  Plowden,  412,  Scholasticas  Case.  If  the 
defendant  does  not  perform  the  direction,  he  fails  in  the  con- 
dition, for  which  the  annuity  was  granted;  viz.  that  he  should 
serve  vnthout  any  wages. 

Lord  Mansfield,  C.  J. — I  had  no  doubt  upon  the  first  read- 
ing of  this  codicil,  nor  have  any  now.  The  intent  of  wills  is 
y  to  be  gathered  from  the  whole  taken  together.  No 
cise  form  of  words  is  necessary ;  but  the  intent  of  the  testa- 
tor must  be  carried  into  execution,  if  found  to  be  agreeable  to 
law.  This  intent  must  be  collected  from  what  are  called  neces- 
sary imfhc&Aons,  or,  more  properly,  from  such  as  axe  probable. 
The  true  construction  of  wills  is  the  same  ia  a  Court  of  law 
and  a  Court  of  equity.  In  all  wills,  there  is  a  tacit  condition, 
annexed,  both  in  law  and  equity,  that  whoever  would  derive 
a  benefit  under  a  will,  must  acquiesce  in  the  whole  of  it, 
however  disjointed  the  parts  (r).  Having  laid  down  these  ge- 
neral rules,  let  us  now  consider  the  present  case.  If  firom  the 
words  of  the  will  or  codicil  any  intent  should  appear,  that  the 
defendant  should  live  on  with  the  testator's  wife  and  son,  I 
[  *378  ]  should  hold  it  to  be  clearly  *  conditional.  But  no  such  in- 
tention appears.  The  codicil  is  drawn  with  legal  assistance 
and  advice,  as  plainly  appears  on  the  face  of  it.  The  annuity, 
is  a  gift  to  his  own  old  servant;  not  one  who  was  about  the 
person  of  his  son,  which  might  have  been  an  inducement  for 


(r)  An  object  of  the  testator's  bounty 
shall  not  acquiesce  in  and  admit  the  vali- 
dity of  tl^e  will  by  taking  a  benefit  to  him- 
self under  a  disposition  contained  in  it,  and 
at  the  same  time  insist  upon  a  claim  ad- 
verse to  and  inconsistent  with  the  intention 
of  the  testator,  but  to  which  he  may  have 
a  legal  r^ht :  he  shall  not  adopt  it  as  to 
that  part,  which  is  beneficial  to  himself, 
and  repudiate  it  as  to  other  parts,  but  shall 
make  hia  election,  whether  he  will  take 
under  tlie  will  and  relinquish  his  claim 
adverse  to  it,  or  do  the  contrary.  Where 
the  testator  disposes  of  the  estate  of  an- 
otlier  perison,  who  has  some  interest  given 
him  by  t^e  will,  such  person  shall  not  take 
that  interest,  unless  he  gives  up  his  estate 
to  the  same  amount.  See  Wldstler  v. 
Webtter,  2  Ves.  J.  367  ;  Ward  v.  Bough, 
4  Ves.  J.  623  ;  WoUen  v.  Tanner,  5  Ves. 
J.  218.  The  doctrine  of  election  was  very 
much  discussed  in  the  case  of  Thelluston  v. 
fVood/ord,  13  Ves.  J.  209.  There  Lord 
Ertkine,  C.  (p.  220),  clearly  lays  down 
the  principle  of  it — **  The  jurisdiction  ex- 
ercised by  the  Court  of  Chancery,  com- 
pelliilig  election,  may  be  thus  described : — 
A  person  shall  not  claim  an  interest  under 
an  instrument  without  giving  full  effect  to 
thai  instrument  as  far  as  he  can.   If,  there- 


fore, a  testator,  intending  to  dispose  of 
his  property,  and  making  all  his  arrange- 
ments under  the  impression  that  he  ha* 
the  power  to  dispose  of  all  that  is  the  sub- 
ject of  his  will,  mixes  in  his  diapos^oim 
property  that  belongs  to  another  i>enon» 
or  property  as  to  which  another  person  has 
a  right  to  defeat  his  disposition,  givfaig  t9 
that  person  an  interest  by  his  wiU,  that 
person  shall  not  be  permitted  to  defeat  the 
disposition,  where  it  is  in  his  power,  and 
yet  take  under  the  will.  The  reason  ia 
the  implied  condition,  that  he  shall  not 
take  both ;  and  the  consequence  follows, 
that  there  must  be  an  election ;  for  though 
the  mistake  of  testator  cannot  affiect  the 
property  of  another  person,  yet  that  persoia 
shall  not  take  the  testator's  property,  unlesa 
in  the  manner  intended  by  the  testator." 

So  though  a  devise  to  the  heir  b  Inope- 
rative,  for  he  takes  by  his  better  title,  Uiat 
is,  by  descent  {ante,  pp.  22,  187),  yet  it 
shall  put  him  to  his  election  between  the 
property  so  devised  to  him  and  his  claims 
adverse  to  the  will ;  Welby  ▼.  Welby,  3 
Ves.  &  Beam.  187. 

See  also  Blake  v.  Buntwrjf,  4  Bro.  C.  C. 
21,  and  Mr.  Eden's  note  there,  wheranall 
the  modem  cases  on  the  subject  of  electioi* 
are  referred  to. 
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the  testator's  desiring  him  to  stay  there.     The  gift  is  to  him      Moltneux 
and  his  assigns,  to  enable  him  to  sell  it  if  he  pleased,  which  it        scott 
would  be  impossible  to  do,  if  it  were  defeasible,  whenever  hj3  * — ^— >r-^ — ' 
absented  himself.     The  words,  ^^  for  the  time  he  shall  servel^ 
prove  to  me,  that  the  servant  had  his  option,  and  was  not  com-^, 
pellable  to  stay,  under  pain  of  forfeiting  his  annuity.    Besides^ 
25L  per  annum  is  not  an  equivalent  for  wages,  board-wages,^ 
and  clothes;  all  which  might  be  withheld  under  this  direction, 
of  the  codicil.     On  these  circumstances  of  the  case,  and  a  fiill, 
consideration  of  the  whole  of  the  codicil,  I  ground  mv  opinion; 
and  not  on  the  want  of  any  technical  words,  or  formal  arrange- 
ment of  clauses. 

Dennison,  Foster,  Wilmot,  Js.,  of  the  same  opinion. 

'    Judgment  for  the  defendant. 


The  King  v,  Harris,  Alderman  of  Gloucester,  and  Others*. 

S,C.  3  Bur^.  1330.  . 

An  information  was  filed  against  the  defendants,  for  mal-  Evidence  of 
practices  relating  to  the  admission  of  freemen  in  the  city  of  g^^";^ 
Gloucester,  previous  to  the  late  general  election  in  1761.  The  strong,  to 
prosecutors  now  moved  to  enter  a  suggestion  (*)  on  the  roll,  change  the  p!ace 
that  a  fair  trial  could  not  be  had  in  the  county  of  the  city  of  ^i^J^oJi^' 
Gloucester,  and  for  an  award  thereupon,  that  the  trial  should  tion. 
be  had  in  a  neighbouring  county,  viz.  the  county  of  Gloucester 
at  large.     Affidavits  were  read  to  prove,  that  all  the  aldermen, 
sheriffs,  and  coroners,  were  interested  on  the  one  side  or  the 
other,  so  that  a  fair  jury  could  not  be  returned.     On  the  other 
hand  a  list  was  produced  (verified  by  affidavit),  of  near  six 
hundred  persons  qualified  to  serve  as  jurors,  above  eighty  of 
which   were  non-freemen;    and  a  special  jury  was  abeady 
moved  for  in  this  cause,  and  granted. 

♦For  the  defendant  was  cited  the  King  and  Burton,  Trin.  [  *879  ] 
27  and  ^  Geo.  2,  in  which,  the  Court  would  not  change  the 
venue  from  the  town  to  the  county  of  Nottingham  for  the  trial 
of  an  information  for  a  false  return  to  a  mandamus  for  fiDing 
up  the  corporation;  notwithstanding  an  affidavit  made  by  the 
defendant,  that  all  the  burgesses  were  interested  in  the  question 
of  civil  right,  and  that  forty-eight  Jurors  could  not  be  impa- 
nelled without  including  some  of  the  burgesses. 

For  the  prosecutors  were  cited,  the  Mayor  of  Poole  and 
Bennet,  Trin.  4  Geo.  2,  Stra.  874(/),  where  the  venue  was 
changed,  because  the  corporation  was  interested  in  the  cause: 
and  the  King  and  Norwich,  CUft's  Entr.  741,  where  such  a 
suggestion  was  entered  on  the  roll,  as  now  moved  for,  which 
is  the  more  regular  way :  and  the  motion  was  rejected  in  the 
King  and  Burton,  because  it  was  to  change  the  venue  and  not 
to  enter  a  suggestion.     And  in  the  King  and  Gamon,  about 

(«)  See  the  form  of  such  suggestion  in      1  Wils.  298 ;  R.  v.  St,  Mary  on  the  HiU, 
JL  V.  Henry  Hunt,  3  B.  &  A.  448.  7  T.  R.  735,  and  Mylock  v.  Saladme,  pott, 

(0  Sec  also  Mayor  of  Bristol  v.  Procter,      480. 
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The  Kino      three  years  ago,  a  certiorari  was  granted  to  remove  an  iadia- 
"-  irient  from  Glamorganshire,  on  an  aflidavit,  that  sn  impaniil 

. *"   ''   '    trial  could  not  be  had  there(p). 

Lord  Mansfield,  C.J. — The  motions  are  very  differ«Tit,  ta 
change  the  venue,  which  is  saying,  that  the  cause  of  action  or 
'indictment  arose  elsewhere ;  and,  as  in  the  present  case,  to 


continue  the  same  venue,  and  by  a  suggestion  on  the  roD  lo 


I  have  a  trial  in  another  county.     For  though  a  fair  trial  can'l 

be  had  in  the  proper  county,  yet  the  venue  still  remains  tn 
direct  the  Court  in  their  choice  of  a  neighbouring  counn, 
where  a  fair  trial  may  be  had.  I^lowever,  as  such  a  suggestlwi 
when  once  entered  cannot  he  traversed,  we  must  be  satisfieil, 
that  there  is  not  a  possibility  of  a  fair  trial  in  the  proper  coium. 
And  I  don't  tliink,  that  the  imputation  of  partiality  is  clean; 
made  out  at  present.  There  is  no  point  of  interest  now  U>  bt 
tried  i  nothing  that  can  be  a  leading  precedent  for  the  future. 
The  crime  to  be  tried  is,  the  not  having  admitted  freemen  in 
due  time  to  vote  at  the  last  election.  The  city  will  ratlirr  he 
interested  against  the  defendant  than  for  him.  V^'lien  a  spectit 
jury  is  to  be  struck  by  the  officer  of  this  Court  in  the  presenn 
of  the  parties,  the  sberilT  or  other  returning  officer  is  a  mm 
jr  'SSO  ]  cypher(M).  And  "yet  the  affidavit  here  goes  only  to  the  pM- 
ESb^  tiality  of  the  return.     And  had  it  sworn  generally,  that  Ike 

^^H  citizens  were  all  partial,  yet  it  gives  no  reasons  nor  facts  from 

^^V  which  that  opinion  ia  formed.   The  rule  must  be  discharged. 

Denmson,  J.,  of  the  same  opinion. — The  Court  never  eB> 
tera  suggestions  on  the  roll  but  upon  the  clearest  proof  uf 
facts,  or  else  from  some  matter  arising  on  the  face  of  the  recoti 
Foster,  J.,  and  Wilmot,  J.,  of  the  s^me  opinion. 

(e)  S.  P.  R.  V.  Lewis.  2  Stra,  704  ;   R.  {u)  t 

J.Cawle,  :i  Bun.  861;  ILvAnh.  ot  Clace.      jury,  » 


The  King  r.  Pitt  and  Mead. 

S.  C.  3  Burr.  1335. 

Inronnationt  for   i  HE  defendants  were  convicted  on  an  information  at  com- 

bribery  u  cam-    nion  law  for  bribery  at  the  last  general  election   at  llchester: 

beraudoiuiy       Pi''  being  the  bril>ing  agent,  and  Mead  the  voter  bribed.   And 

gnnied,  lince     being  brought  up  this  1  erm  for  the  judgment  of  the  Court,  i 

the«ddiiioMi      doubt  was  started  from  the  Bench,  what  judgment  the  Court 

penanea  yi  -  ^^^^^  ^j.  Qyg},(  j^  gj^g  upon  the  present  prosecutioo;  it  beii^ 

within  the  time  of  limitation  (tc)  (viz.  two  years)  established  bj 

statute  2  Geo.  2,  c.  24-{x),  which  inflicts  a  penalty  of  500A  ro 

be  recovered  by  any  common  informer ;  and  enacts,  that,  after 

judgment  had  against  the  defendant,  or  his  '*  being  any  other- 

"  wise  lawfully  convicted  of  bribery,  &c.  in  elections,"  ne  sbJl 


(ui)  In  one  cue,  the  Court  reipited  the  Heydon,  poit,  4D4- 

seotence  liJ  aDer  Ihe  expiration  of  ilie  (r)  .S.  11 1  explained  by  9  G.  1,  o 

Kme  limited  Tor  biingiiig  an  nciion;   R.  v.  and  amended  by  4S  G.  3,  c  IIB. 
Heydon,   3  Burr.  1359.      And  see  It.  v. 
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incur  a  disability  of  voting  and  enjoying  any  franchise  in  a  bo-     Thb  Kino 
rough.     Whereupon,  the  Court  airected  it  to  be  argued  at  the         pJJ.^^ 

bar ;  and  it  was  accordingly  argued  by  ' v ' 

Norton,  Solicitor-General,  Morton  and   Thurlow,  for  the 
defendants,  that  this  Court  can  give  no  judgment ;  because, 
1.  The  jurisdiction  of  the  Court  to  grant  informations  for 
bribery  in  parliamentary  elections  was  taken  up  upon  trust, 
and  is  warranted  by  no  principle  of  law.     In  the  Abingdon 
Cases,  1754,  the  original  rule  was  against  one  Spinage  for 
bribery  in  the  election  of  a  Mayor,  which  being  a  common  law 
♦franchise  was  certainly  right.     The  next  was  hastily  granted  [    •SSI     ] 
against  Mr.  Thrale  for  bribery  in  the  election  of  a  member, 
but  was  made  up  and  came  to  nothing.     Afterwards,  in  the 
Bertoick  Cases,  the  rule  was  taken  up  equally  hastily,  and  was 
founded  upon  a  false  induction.     Because  bribery  in  the  elec- 
tion of  a  corporate  officer  had  been  punished  by  information, 
it  was  argued,  that  a  fortiori  it  should  be  so  punished  in  elec- 
tions of  members  of  Parliament.     But  this  was  not  a  just  con- 
sequence; because,  2.  Though  bribery  in  parliamentary  elec- 
tions was  always  punishable  at  common  law,  yet  till  1754  it 
was  never  punished  by  information  in  this  Court.     It  was 
cognizable  in  the  high  Court  of  Parliament,  in  the  House  of 
Commons,  by  the  lex  Parliamenii,  and  not  elsewhere,  or  by 
any  other  law.     This  Court  has  nothing  to  do  with  any  pro- 
ceedings at  elections  to  serve  in  Parliament.     There  is  not  an 
instance  in  the  books  or  records,  wherein  election  bribery  has 
been  punished  here,  though  the  practice  is  very  ancient.     In 
4  Inst.  23 f  it  appears,  that  one  Long,  of  Westbury,  was  fined 
by  the  House  of  Commons  for  bribery;  and  they  have  inflicted 
^     fines  in  other  cases,  as  upon  one  Arthur  Hall,  for  publishing  a 
^    pamphlet  that  reflected  on  the  House,  4  Inst.  28.    3dly,  Sup- 
4    posing  this  Court  to  have  a  jurisdiction,  yet  no  judgment  can 
be  given  on  this  record.    Nemo  bis punitur  pro  eodem  delicto; 
and  yet,  if  judgment  be  now  given,  the  defendant  may  be 
punished  twice,  if  any  common  informer  thinks  proper  to  bring 
an  action  for  the  500/.,  on  the  recovery  of  whicn  a  disabiHty  is 
also  consequent.     4thly,  If  any  judgment  can  be  given,  it  can 
only  be  the  same  that  the  Court  has  given  in  a  similar  case,  K. 
■^    and  Luckup,  T.  9  Geo.  2,  Stra.  1048:  information  upon  stat. 
*»    9  Anne,  c.  14,  against  gaming,  to  recover  the  quintuple  value. 
^    On  conviction  the  Court  thought  they  could  give  no  other 
#   judgment  than  ideo  convictus,  and  leave  the  informer  to  re- 
•'    cover  the  forfeiture  by  an  action  on  the  judgment.  The  reason 
ii    iff  the  same  in  both  cases.     So  in  perjury,  which  is  an  offence 
^    at  common  law,  when  new  penalties  were  superadded  by  the 
»i    statute  of  Elizabeth,  though  there  is  a  particular  provision 
%\    therein,  that  nothing  in  that  act  should  stop  any  proceeding  at 
bI    common  law ;  yet  it  was  never  known,  that  a  prosecution  was 


carried  on  upon  both  the  common  law  and  the  statute.     5thly, 
No  judgment  can  *here  be  given,  but  what  must  interfere  with  [ 
the  statute  penalties.     The  Legislature  therefore  meant,  that 
^    this  penalty  chalked  out  by  the  statute  should  be  the  whole  of  ' 


♦382    ] 
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Tbb  Kinu     the  punishment  inflicted,  and  be  recovered  by  that  method 
Pitt         ^"b^>  which  is  there  pointed  out  by  Parliament. 

• v-J '       Lord  Mansfield,  C.  J. — The  statute  of  9  Anne  is  levelled  at 

two  species  of  offences;  one,  which  was  a  crime  at  common 
law,  that  of  deceitful  gaming;  the  other,  which  was  not  so, — 
winning  more  than  10/.  at  a  sitting.  Probably  the  conviction 
of  LucKup  was  for  that,  which  was  no  crime  at  common  law, 
and  then  the  Court  could  certainly  give  no  other  judgment. 

Dennison,  J. — I  was  counsel  for  Luckup.  Th^  prosecutor, 
finding  it  difficult  to  prove  a  fraud,  had  recourse  to  the  other 
clause  for  winning  above  10/. 

WiLMpT,  J. — In  my  note  of  the  King  and  Luckup^  Lord 
Hardwicke  expressly  took  notice,  that  the  information  was  not 
for  QXiy  fraudulent  winning. 

.  Dacy  and  Burlandy  Serjeants,  and  Popham,  for  the  prose- 
cutors, argued, — 1.  That,  where  an  offence  is  puni3hea>by  a 
special  statute,  the  common  law  punishment  is  not  thereby 
taken  away;  2  Hal.  P.  C.  191.  By  stat.  West  1,  c.  20,  De 
Malefacioribus  in  Parcis^  a  statute  penalty  is  inflicted.  But 
Lord  Coke  in  his  Comment  holds,  2  Inst,  (y),  that  the  commoii 
law  remedy  is  not  superseded  thereby.  Q.  and  Orbell,  6  Mod. 
42;  an  indictment  was  allowed  for  cheating  in  a  foot-race,  not- 
withstanding it  was  within  the  time  of  limitation  for  bringing 
an  action,  as  appears  by  searching  the  record.  K»  and  Stanianf 
2  Show.  30 ;  information  for  cutting  down  the  banks  of  the  ri- 
ver Wye,  for  which  special  remedies  are  provided  by  a  stat 
5  Eliz:  and  argued  thereupon,  that  the  mformatioa  would 
not  lie;  but  the  Court  held  otherwise,  and  gave  judgment  for 
the  Eong.  K»  and  Dixon,  10  Mod.  336,  indictment  for  keep- 
ing a  gaming-house,  for  which,  by  stat.  33  Hen.  8,  a  penalty  is 
inflicted:  held,  that  the  indictment  at  common  law  was  not 
ousted  by  this  statute.  2.  That  this  is  an  offence,  whereof  this 
Court  has  criminal  cognizance. 
[    •SSS    ]       *  And  by  Lord  Mansfield,  C.  J. — ^We  are  well  satisfied  as 

to  that,  so  that  vou  need  not  argue  it.  (And  note,  the  argu- 
ment of  the  exclusive  cognizance  of  the  House  of  Conomoiis 
was  only  urged  by  Norton,  Solicitor-General). 

3.  The  Legislature,  if  it  pleases,  may  say,  that  a  man  shall 
be  twice  punished  for  the  same  offence.  The  statute  intended 
the  new  penalties  as  cumulative  over  and  above  the  common 
law  punisnment.  There  are  no  negative  words  to  annihilate 
the  justice  of  the  common  law.  And  it  is  held,  Salk.  460; 
1  Hawk.  P.  C.  178  (z),  that  affirmative  statutes,  which,  inflict 
new  penalties,  are  cumulative,  and  do  not  oust  the  common  law 
remedies. 

Afterwards,  in  the  same  Term,  Lord  Mansfield,  C.  J.,  de- 
livered the  opinion  of  the  Court. — ^We  are  very  glad  this  case 
has  been  solemnly  argued,  in  order  to  shew  the  ground  upon 
which  informations  of  this  kind  have  been  granted.  What- 
ever effect  it  may  have  upon  the  present  case,  it  will  certainly 

(V)  p.  800  (4).  (s)  C.  69,  1. 16. 
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be  of  use  hereafter  to  make  the  consequences  of  thus  interpos-      The  Kino 
ing  more  fully  considered.   Upon  search  it  appears,  that,  smce         p  *• 
the  Stat.  2  Geo.  2,  no  informations  for  bribery  at  parliamentary  - 
elections  were  ever  granted  till  about  the  general  election  in 
1754.     The  practice  was  begun  by  a  mistake.     It  was  taken 
for  granted,  tnat  the  Case  of  the  King  and  Spinage  at  Abing- 
don was  conclusive  to  this  species  of  bribenr  also,  which  it  cer- 
tainly was  not.     We  have  no  doubt,  but  that  bribery  at  elec-  Bribery  at  par- 
tions,  taken  generally,  was  always  and  is  still  punishable  at  ttamentaryeiec- 
common  law.     But  it  did  not  follow  of  course,  that  the  Court  ^'JJ^.^md. 
is  obUged,  ex  debiiojustititje,  to  grant  informations  for  bribery  monUw, 
at  elections  of  members  since  the  making  of  the  statute,  Z  Greo. 
2y  which  inflicts  such  very  severe  penalties.    The  first  Abingdon 
Case  was  fof" bribery  in  the  election  of  a  mayor;  an  offence  for 
which  there  was  no  extraordinary  remedy  provided  by  statute. 
I     In  the  second  case,  the  King  and  ThralCf  it  was  too  hastily 
I     concluded,  that  if  an  information  was  proper  to  go  for  the  one, 

it  was  much  more  proper  for  the  other,  which  is  a  *  still  greater  [  *  384  ] 
It  oflFence.  I  am  confident,  that  if  that  case  had  been  fuUy  con- 
1  sidered  and  arjzued,  the  Court  would  have  required  a  very 
I  special  case  before  they  would  have  granted  the  information. 
f  When  I  came  here,  I  thought  it  a  settled  point,  and  that  if  the 
ji  fiict  appeared,  the  information  had  always  gone  of  course.  The 
g  first  case  in  my  time  was  the  Windsor  Case.  That  also  went 
I  off.  And  the  present  is  the  first  that  was  ever  prosecuted  to 
^  effect;  which  has  brought  on  the  present  difficulty  of  giving 
g  judgment,  which  must  immediately  have  occurred  beiore,  if  ever 
g  any  criminal  had  been  before  brought  up  for  judgment.  As  it 
^  18,  the  Court  will  certainly  hereaf^r  lav  a  great  stress  on  the 
y  circumstances  which  have  now  occurred,  in  future  motions  for 
^  informations  of  the  like  kind  (a).  We  have  hot  the  least  doubt 
^  but  that  the  offence,  notwithstanding  the  statute,  still  remains 
an  offence  at  common  law.  It  is  proper  it  should  remain  so,  to 
u  prevent  a  collusion;  that  this  offence,  which  is  of  deep  malig- 
nity, may  be  prosecute  at  the  suit  of  the  King  for  the  pubhc 
•  benefit;  the  statute  remedy  being  only  recoverable  at  the  suit  Andtupp<Me4 
**   of  a  private  informer.    The  statute  itself  supposes  it  to  remain  ^^^S^Jf  *****^ 

mmishable  at  common  law  by  the  words,  **  or  any  otherwise 
^  lawfully  convicted,'*  which  refer  to  some  other  proceedings 
^  tiian  those  which  the  statute  has  pointed  out.  Whether  the 
•^  Court  will  ever  hereafter  grant  informations  for  this  offence, 
i";  till  the  time  of  lunitation  is  expired,  will  be  matter  of  future 
*'  consideration.  There  may  sometimes  be  very  good  reasons  for 
s'  flrantihg  them  (b) ;  but  the  Court  for  the  foture  will  exert  their 
^  discretion  only  upon  very  particular  circumstances,  and  when 

the  case  is  well  considered.     For  the  present  case,  the  Court  Judgment  fiw 
JJ  bas  an  eye  to  the  penalties  which  may  hereafter  be  recovered  ^^  *^  ®^'*" 
T  in  the  punishment  now  set: — Which  was  six  months  impri- 
f  sonment  for  the  agent,  Pitt;  and  three  months  for  Mead,  the 

?  voter. 

r 

(a)  See  R,  v.  Robinton,  pott,  541.  (6)  See  cmU,  294,  n.  (o). 
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Correspondent 
sufficient  evi- 
dence to  ^Us- 

[    •385    ] 

pro?e  a  man'i 
Land,  thoagli  he 
has  never  seen 
him  write* 


Gould  c.  Jones. 

S,  C.  Bull.  N.  p.  286. 

In  the  trial  of  an  issue  out  of  Chancery^  before  Lord  Mam* 
fields  C.  J.^  at  the  Sittings  in  Middlesex  after  Term,  it  was  dis- 
putedy  whether  the  name  of  one  William  Jones  sub^scribed  to  a 
declaration  of  trust  was  genuine;  and,  to  prove  the  hand-writ- 
ing forged,  a  witness  was  produced,  who  had  frequently  cor- 
responded with  Jones,  but  had  never  seen  him  write.  And, 
upon  debate.  Lord  Mapsfiefd  held  him  to  be  a  good  evidence, 
and  his  testimony  was  accordingly  admitted  (c). 


(e)  It  appears  from  the  report  in  Bull. 
N.  P.,  that  Jones  was  a  person  residing 
abroad :  and  in  an  action  on  a  bond,  where 
to  prove  payment  a  receipt  was  produced, 
but  the  hand-writing  of  the  person  signing 
it  was  only  proved  by  a  witness  who  had 
received  letters  from  him,  but  had  never 
seen  him  write ;  and  it  was  contended  on 
die  authority  of  this  case,  that  such  eri  • 
dence  was  sufficient;  Buller,  J.,  said, 
"  that  was  only  because  the  writer  lived 
abroad,  and  so  that  persons,  who  had  seen 
him  write,  were  out  of  the  reach  of  a  tub' 
pcma ;"  and  he  n>}ected  the  eridence ; 
WUlia  V.  Singer,  Supp.  Vin.  Abr.  Evidence 
(T.  b.  48).  But  this  distinction,  it  seems, 
does  not  exist;  for,  in  general,  where  it 


can  be  satis&ctorily  proved  that  the  per- 
son, whose  hand-writing  is  in  question, 
in  fkct  wrote  letters  received  by  a  corres- 
pondent, that  is,  where  the  identity  of  the 
person  is  established,  such  correspondent 
is  a  good  witness  to  prove  the  hand-writ- 
ing, although  he  never  saw  him  vrrite; 
Lord  Ferrers  y,  SBdHey,  Fitzg.  195;  there 
indeed  Probyn^  J.  thought,  that  tUs  me* 
thod  of  proof  wpuld  only  apply  in  casev 
where  the  party  resided  abroiid ;  hot  Ld. 
Raymond  would  not  allow  the  distinctioo; 
L(^*8  Ca.,  6  Harg.  St  Tr.  S79.  See 
Stark.  Evid.  P.  iv,  651 ;  Wade  v.  Brm^ 
ton,  3  Yes.  &  B.  172 ;  R,  v.  Cater,  4  £p. 
N.  P.  C.  117 ;  Gtamey  y.  JUmglamb,  5  B. 
&  A.  330. 


Nooopyof  ac- 
quittal need  be 
granted  by  the 
Court,  to  found 
an  action  for  a 
malicious  prose- 
cution, except  in 
oflbkmy. 


Morrison  r.  Kelly. 

A.T  the  Sittings  in  Middlesex  after  Term,  this  action  came 
on  to  be  tried,  being  for  a  malicious  prosecution  in  indicting 
the  plaintiff  for  keeping  a  disorderly  house.  To  prove  the  fact, 
the  clerk  of  the  peace  for  the  Westminster  Sessions  attended 
with  the  original  record  of  the  acquittal. 

Norton,  Solicitor-Greneral,  objected,  that  there  ought  io  be 
a  copy  of  the  record  granted  by  the  Court,  before  which  the 
acquittal  is  had,  in  order  to  ground  an  action  for  a  malidoua. 
prosecution.  But  it  was  ruled  by  Lord  Mamfietd^  that  though 
this  is  necessary,  where  the  party  is  indicted  for  felony  (d),  yet 
the  practice  is  otherwise  in  case  of  misdemesnor8(e). 


(<0  HoU,  C.  J.,  laid  it  down,  that  a  pri- 
soner in  a  case  of  felony  cannot  have  a  copy 
of  the  record  of  acquittal,  without  leave 
of  the  Judge ;  OroenveU  v.  Burrell,  1  Ld. 
Raym.  253 :  and  by  an  order  made  16  C. 
11,  at  the  Old  Bailey,  no  copies  of  any  in- 
dictment for  felony  shall  be  given  widiout 
special  order;  "  for  the  late  frequency  of 
actions  against  prosecutors  (which  cSnnot 
be  without  copies  of  the  indictments)  de- 
terreth  people  from  prosecuting  for  the 
King  upon  just  occasions;"  Kelyng.  3,  pi. 
7;  3  Bla.  Comm.  126  oec.;   Brangan's 


Ca.,  1  Leach,  Cr.  Ca.  27,  J.  IK  1742^ 
contra:  where  WiOet,  C.  J.,  said,  "  Chit 
by  the  laws  of  this  realm,  every  prisoner, 
upon  his  acquittal,  had  an  nndonbCed 
right  and  title  to  a  copy  of  the  record  of 
such  acquittal,  for  any  use  he  might  think 
fit  to  make  of  it"  If  a  copy  of  an  indict- 
ment for  felony  be  surreptitloualy  obtaiDed 
without  an  order  fttnn  the  Cooit,  or  jMof 
the  Attorney -Oeneral,  it  will  be  adiBitte4 
in  evidence;  Leggattv.  ToUervey,  14  Bast, 
302 ;  Jordan  v.  Lewie,  Id.  305,  n.  (a), 
2  Stra.  1122,  S.  C.    So  a  piteoner  is  not 
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«ttfcfed  to  t  copy  of  hit  indictment  in  or- 
der to  prepare  a  plea  of  auirefoU  aequU  ; 
but  the  Court  will  direct  it  to  be  read  over 
dovly;  VandereomVt  Ca.,  2  Leach,  Cr. 
Ca.711. 

By  7  W.  8,  c.  3»  8.  1,  persons  indicted 
fiv  high  treason  or  misprision  thereof  shall, 
at  their  own  expence,  have  a  copy  of  the 
indictmeBl  defiv^red  to  them,  five  daya  at 
least  before  their  trial,  to 'enable  them  to 
make  dieir  defence.  And  by  60  Geo.  3 
tnd  1  GeOi  4,  c.  4y  i.  8,  in  prosecutions 


for  mifdemeanori  by  die  Attorney  or  So- 
licitor-General, the  party  prosecuted  shall 
have  a  copy  of  the  indictment  free  of  ex- 
pence. 

(e)  S.  P.  Evaiu  r.  PkUipt,  2  Selw.  N.  P. 
952,  (ed.  1812).  So  a  defendant  is  enti- 
tled to  a  copy  of  a  conviction  by  a  magis- 
trate, in  order  to  defend  himself  against  an 
action  for  the  same  oflSmce;  R,  v.  MldUuh 
3  Burr.  1720.  See  also  Home  r.  Bentwck. 
2  Brod.  &  B.  130,  146;  4  J.  B.  Mo.  563, 
&  C;  aod/{.  v.Dr.PiirfMl/,aii«e,  39, !).(/). 


MmtRMON 
V. 

Kellt. 
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The  King  r.  Ward. 


[     386     ] 


Norton,  Solicitor-General,  moved  for  a  habeas  corpus  to  ^Toteat  mitim 
Wfrg.  Ward,  to  bring  in  the  body  of  Elizabeth  Vernon,  an  in^  ^SiJ****?°*  * 
hnt  under  twenty*one,  who  had  eloped  from  her  father,  and  lived  ^^^  ^  fi[tber, 
at  Mrs.  Ward's  house,  who  was  her  aunt,  and  wad  suspected  and  rule  for  in- 
to be  going  to  Scotland,  with  the  privity  of  Mrs.  Ward,  in  formation  niiL 
order  to  marry  an  Irish  officer;  Mrs.  Ward  having  not  only 
feftuad  to  restore  Miss  Vernon  to  her  father,  but  also  kept  her 
from  him  by  force. 

Per  Lord  Mansfield,  C.  J.,  et  Cur. — ^Take  your  habeas  - 
corpus^  and  let  Mrs.  Ward  shew  cause  why  an  information 
shmild  not  be  filed  against  her(a). 

(a)  See  JliiM'fCa.,jw9f,  803;  fTtfraMw't  Ca.,  jMf «,  1S04. 


The  King  v.  Hart. 

CUST  mov«d  for  a  new  trial.    It  appeared,  that  Mary  Je-  Ezpulnon  from 
rom,  the  prosecutrix,  was  a  quaker;  but,  being  less  ri^d  than  aqnaker'smeet* 
the  rest  of  her  sect,  the  brethren,  according  to  their  usual  Jj»»  ^*  l^^elJ 
discipline,  first  sdmonished  her  for  frequenting  balls  and  con-  book^^no^a  ^ ' 
eerts;  tlien  sent  deputies  to  her,  and  lastly  expelled  her;  libeL 
and  entered  as  a  reason  in  their  books,  **  For  not  practising 
**  die  duty  of  selfnlenial.*'    This  was  signed  by  the  defendant, 
thdr  derx.    The  prosecutrix  sent  her  maid  for  a  copy  of  the 
entry,  which  was  delivered  to  her  by  the  defendant,  and  was 
the  oi^  act  of  publication  proved.    She  thereupon  moved 
the  Cowrt  for  an  information  for  a  libel,  which  was  denied: 
^whereupon  she  preferred  an  indictment,  which  was  found  at  [    ^S87    ] 
NoCtinghsm  Sessions,  and  removed  into  B.  R.  bv  certiorari, 
sod  tried  at  last  Nottingham  Assizes  before  Mr.  «lustice  dive, 
iHio  left  it  to  the  jury,  and  they  brought  in  the  defendant 
gv3lj.    It  was  argued  ta  be  irregular  to  leave  it  at  all  to  the 

X  2 


987  MICH.  TERM,  3  GEO.  III.  K.  B. 

The  King     jury,  upon  such  an  evidence  only  of  publication ;  5  Mod.  167  {IJ^ 
Hart  *^  *^^  Judge  was  dissatisfied  with  the  verdict,  the  whole 

^ ^ — •   transaction  being  merely  a  piece  of  discipline  (in  which  the 

Court  strongly  concurred),  they  for  that  reason  granted  the 
new  trial,  in  the  first  instance,  without  any  rule  to  shew  cause; 
Serjeant  Hewit  having  attended  to  watch  the  motion  on  the 

Sart  of  the  prosecutrix,  and  confessed  the  dissatisfaction  of 
ustice  Clive  at  the  verdict  (c). 

(6)  It  was  fully  considered  what  acts     referred  to.    See  Baldwin  ▼.  E^Mnttcmf 
amount  to  a  publication,  in  R.  v.  Burdett,     post,  1037. 
4  B.  &  A.  95,  where  all  the  authorities  are         (c)  Bac  Abr.  Libel,  (A)  2. 


Bird  v.  Randall.    {S.  C.  Ante,  873.) 

No  action  lies  XHIS  case  was  again  argued  by  Norton,  Solicitor-General,  for 
■er^t"from  his  pl^intifF,  and  Morton  for  defendant,  who  argued,  that  if  this 
master,  who  has  action  would  lie,  actioiis  would  lie  for  seduction  during  the 
'd^f^tiJwI^  whole  time  originally  specified  in  the  articles,  and  yet  nobody 
artidet  for  tea"  ^^^  ^  ^^^  guilty  of  seduction,  as  the  service  is  at  an  end  by 
ingUm.  agreement.     And  he  cited,  Cro.  Eliz.  2S1\  Hutt.  98;  Codt 

and  Jenner,  Hob.  66. 

Lord  Mansfield,  C.  J. — ^There  are  two  questions  in  this 
case;  1st.  Whether  in  case  the  100/.  had  been  actually  paid 
to  the  plaintiff  before  the  commencement  of  this  action,  he 
could  then  have  maintained  it,  2dly.  Whether  the  payment 
•  of  it  after  the  commencement  of  this  action,  and  before  the 
trial,  makes  any,  and  what,  difference. 

1st.  In  respect  to  the  first,  we  must  consider  the  true  con- 
struction of  all  articles  guarded  with  a  penalty.  Upon  these 
there  are  two  remedies  to  be  pursued  at  the  option  of  the  party 
injured.  He  may,  as  often  as  the  articles  are  broken,  have 
toties  quoties  an  equitable  relief  upon  the  footing  of  the  articles 
themselves,  for  a  partial  breach  of  contract.  If  the  servant 
absents  himself  a  week  or  a  month,  the  master  may  recover  a 
proportionable  satisfaction  in  damages.  But  there  is  besides 
another  remedy  given  in  terroremy  by  way  of  punishment, 
[       ^^    J  beyond  the  value  of  the  injury  done,  and  ♦  therefore  called  a 

penalty.  It  carries  with  it  a  more  than  equitable  satis£Eu;tion 
given  to  the  party,  who  will  rigorously  insist  upon  it.  This 
gives  rise  to  many  suits  in  equity,  to  relieve  against  the  penalty. 
And  when  equity  considers  it  only  as  a  security  to  enforce  the 
performance  of  the  thing,  it  will  relieve  against  it; — when,  as  a 
rigorous  punislmient,  it  will  not  then  interpose.  But  when  a 
man  once  takes  the  penalty,  he  totally  discharges  the  other 
party  from  any  future  obligation,  and  has  recovered  all  that  he 
can  ever  claim  under  the  articles.  The  articles  are  gone,  and 
absolutely  determined.  In  the  present  case  the  master  has 
elected  the  penalty;  the  servant  cannot  return  again;  and 
therefore  there  is  a  total  end  of  the  articles  as  between  the 
master  and  servant.    As  to  the  seduction,  a  bare  solicitation  to 
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leave  the  master  is  doubtless  no  cause  of  action.  It  is  the  ac- 
tual injury  sustained,  that  grounds  the  suit.  For  the  servant 
may  be  unable  to  pay  the  damages,  and  therefore  the  law  sub- 
jects the  seducer.  But  here  there  is  no  injury  remaining :  The 
whole  is  done  away  by  the  exaction  of  the  penalty:  Otherwise, 
it  would  be  adding  to  the  penalty  beyond  tne  agreement  of  the 
parties.  The  penalty  is  the  stated  ground.  Whoever  takes 
another  man's  servant  under  fetters/ always  estimates  what  he 
must  pav  for  the  purchase  of  such  service,  and  virtually  deducts 
it  out  of  the  servant's  wages.  He  computes,  that  without  pay- 
ing such  a  penalty  he  could  afford  to  give  the  servant  more; 
if  he  pays  it,  he  must  rive  him  less.  Therefore,  we  are  all 
clear  of  opinion,  that,  if  the  100/.  had  been  paid  before  the  ac- 
tion brought,  no  action  could  possibly  lie  against  the  present 
defendant. 

2dly.  As  to  the  second  point:  There  is  no  analogy  between  inacdonsonthe 
this  case  and  actions  upon  trespasses  or  joint  contracts.    Tres-  "»«» Mti»fiwtion 
passers  are  all  equally  principals.     In  joint  contracts  all  are  JJ^tiff^ndiiig 
bound  to  answer  in  solidum,  and  the  party  may  take  out  execu-  the  ndt  will 
tion  against  one  only,  and  have  only  one  satisfaction.     They  ««ke  away  hii 
are  also  formal  precise  actions,  which  are  siricti  juris.     This  '•"•^y* 
is  an  action  upon  the  case,  which  I  have  often  observed  is  al- 
most equivalent  to  a  bill  in  equity.     Whatever  appears  upon 
the  trial  that  takes  away  *the  equity,  will  take  away  the  re-  [    ^389    ] 
medy{d).    The  plaintiff  must  recover  out  of  the  justice  of  his 
case.     As  at  the  trial  it  appeared  that  the  money  had  been 
paid,  therefore  the  action  appeared  to  have  been  brought 


gl  (d)  A  matter  of  defence  arising  after  the 
commenoement  of  the  action,  and  before 
->.  plea  pleaded,  cannot  be  taken  advantage 
Bl  of  on  the  general  issue ;  and  if  pleaded,  it 
■I  cannot  be  pleaded  generally  with  a  prayer 
~  <  of  judgment,  <*  if  the  plaintiff  ought  to 
E|  have  or  maintain  his  action ;"  but  it  should 
'-  be  pleaded  in  the  nature  of  a  plea  puis 
dmrrein  ccnimuance,  and  pray  judgment, 
"if  he  ought  Jurther  to  maintain  his  ac- 
tion :"  if  such  matter  arises  afler  plea 
pleaded,  then  it  is  the  subject  of  a  plea 
pmit  darrein  wnHnuanee.  For  actio  mm 
goes  to  the  commencement  of  the  action, 
and  not  to  the  time  of  pleading :  though 
the  contrary  was  held  by  Ld.  Man^ld  in 
SmUhfon  ▼.  Montague t  1  Doug.  106.  A 
plea  of  set-off,  that  the  plaintiff  was  in- 
debted at  the  time  of  the  plea  pleaded  is 
4Md ;  it  should  state,  that  he  was  indebted 
at  die  commencement  of  the  action:  and 
MmUer,  J.,  said,  that  a  judgment  recovered 
after  action  brought  and  before  plea  plead- 
ed, could  not  be  pleaded  by  way  of  set-off; 
J9Mni#  ▼.  Prosser,  3  T.R.  186.  If  a  plain- 
tiff become  aUen  enemy  after  the  com- 
mencement of  the  action,  but  before  plea 
pleaded,  that  &ct  ought  to  be  taken  ad- 
Tantage  o^  in  strictness,  by  a  plea  in  the 
nature  of  a  plea  puis  darrein  eonUnuanee  ; 
JU  Bret  ▼.  PapiUon,  4  Bast,  502 :  but  in 


that  case,  the  Court,  looking  at  the  whole 
record,  gave  judgment  for  the  defendant. 
Yet  a  bankrupt's  certificate,  albwed  after 
the  filing  of  the  plaintiff's  biU,  and  before 
plea  pleaded,  is  evidence  to  support  the 
general  plea  of  bankruptcy,  L  e.  where  the 
bankruptcy  arises  before  action  brought; 
Harris  v.  James,  9  East,  82. — See  also 
Kiftnear  v.  Tarrant,  15  Bast,  622;  Tower 
v.  Cameron,  6  East,  413,  as  to  pleading 
bankruptcy.  Where  the  provisional  as- 
signee of  a  bankrupt's  estate  commenced 
an  action,  and  the  estate  was  then  assigned 
by  him  to  new  assignees  after  the  issuing 
of  the  latitat,  but  before  declaration,  and 
the  defendant  pleaded  the  general  issue; 
it  was  held  that  such  assignment  was  no 
answer  to  the  action  upon  that  plea :  but 
the  Court  intimated  that  it  might  have 
been  pleaded  specially.  And  Jbbott,  C.  J., 
said:  "The  rule  is,  that  the  plaintiff  shall 
recover,  where  the  general  issue  only  it 
pleaded,  if  it  appear  Uiat  he  had  a  cause  of 
action  at  the  time  of  issuing  the  writ;'* 
Page  V.  Bauer,  4  B.  &  A.  345.  So  co- 
verture arising  after  the  writ  issued  cannot 
be  given  in  evidence,  but  must  be  pleaded 
in  abatement;  Morgan  v.  Painter,  6  T.  R. 
265.  See  also  HuU  v.  Piekersgill,  1  Brod. 
&B.  282;  3B.  Mo.  612,  5.  C. 
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Biu>         against  conscience.    There  was  a  collusion  in  the  lying  by* 
»*  .£%er  judgment  against  Burford,  before  he  receives  the  money, 

Eanpall.  Yxq  brings  his  action  against  Randall ;  and  after  having  brought 
the  action,  then  he  receives  the  money.  Suppose  a  man  brings 
an  action  on  the  case  for  goods  sold,  and  two  days  after  bringing 
it  he  receives  the  moneys  I  should  have  no  doubt,  if  this  ap- 
peared at  the  trial,  that  he  should  not  recover.  We  are  all 
therefore  of  opinion,  that  this  circumstance  has  made  no  dif- 
ference in  the  case.  The  Court,  on  motion,  vrould  have  stop- 
ped the  action  (e),  on  shewing  the  money  paid. 
PoHea  delivered  to  the  defendant,  with 

Judgment  of  nonsuit  thereupon. 

(«)  Where  A.  &  B.  recovered  in  ae{Ki-  whom  the  other  had  recoTcred  in  the  &r- 

ntfe  actions  for  libel,  agidoit  two  persona  mer,  the  Court  would  hot  Interfere  in  a 

concerned  in  die  tame  publication;  and  summary  way,  to  stay  the  latter  proceed^ 

then  oommenced  firesh  actions  against  the  ings;  Mariim  ▼.  Kttmgdif,  S  Bos.  St  P.  69. 
same  parties,  eadi  suing  that  party  against 


The  GovBRMOR  and  Company  fi[»r  smelting  Lead  v.  Richard- 
son and  Others. 

S.a  B  Burr.  1941. 

Lead  mines  not  TRESPASS  for  taking  their  goods.    On  not  guilty  pleatled, 
wteHble  to  the    verdict  for  plaintiffs  on  this  special  case :    That  plaintiffs  were 

lessees  of  certain  lead-mines  in  Aldstone  in  Cumberland  under 
Ghreenwich  Hospital^  rendering  for  rent  a  certain  portion  of  the 
ere  acquired.  The  mines  were  worked  by  their  servants,  but 
the  plaintiffs  never  resided  in  Aldstone.  That  for  six  years 
past  the  profits  to  Gb*eenwich  Hospital  were,  at  an  average, 
1900/.  per  annum;  but  tlie  profits  to  the  adventurers  were  ca- 
sual and  uncertain^  nor  did  it  appear  on  the  trial  whether  they 
made  any  profits  or  not  That  lead-mines,  in  the  north 
England,  have  never  been  rated  to  the  poor  till  three  or  four 
years  ago,  when  a  few  were  rated.  That  the  poor  have  in- 
creased in  this  parish  by  means  of  working  the  said  mines. 
That  a  rate  was  made  at  Christmas,  1760,  in  which  the  plain- 
tiffs were  assessed,  and  refused  payment;  whereupon  a  distress 
was  made,  for  which  this  action  was  brought  against  the  over- 
seers, and  the  justices  who  granted  the  warrant.  The  question 
upon  the  whole  was,  whether  the  plaintififs  were  liable,  in  re- 
spect of  the  said  lead-mines,  to  be  rated  to  the  relief  of  the 
poor. 
[    *390    ]      *  Morton  for  defendants  argued,  that  coal-minesj  which  are 

expressly  named  in  stat.  43  Eaiz.  as  rateable  to  the  poor,  are 
put  for  example  only,  and  intended  to  extend  to  other  property 
of  a  similar  nature  (f). 

But  by  the  Court,  Lord  Mansfield,  C.  J. — The  question 
only  lies  upon  the  occupation  under  the  statute:  infaabitmcy  is 
out  of  the  case.  If  any  species  of  property  is  omitted  out  of 
the  statute,  the  Court  cannot  extend  it  on  reasons  or  arguments 

(/)  S«e  1  M.  &  S.  610,  ptr  Lord  BlktAonuglL 
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ab  inconvementi.    It  must  depend  on  the  words  of  the  statute,    lead  Comp. 
which  only  mentions  coal-mines  (^).   If  it  had  not  meant  to  ex-  «. 

cept  others,  it  would  have  said  in  general,  "mines."  Thel^  Richardson. 
might  be  a  reason,  why  the  Legislature  might  only  name  coal- 
mines. Other  mines  are  of  a  peculiar  nature,  and  governed  by 
particular  laws.  The  occupier  of  mines  is  quite  d^erent  from 
the  owner  of  the  soil ;  and  there  is  a  dilFerence  between  the 
bare  worker  under  ground,  and  the  lessee  of  land  in  which 
mines  may  be  situated.  Such  lessee  may  certainly  be  rated  in 
reiBpect  of  the  land.  In  Cornwall  there  never  was  a  supposition 
that  mines  are  rateable. 

Dennison,  J.,  accord.    Foster,  absent 

WiLMOT,  J. — In  Stat.  31  Eliz.  (A)  as  to  cottages,  the  act  spe- 
cifies cottages  erected  near  coal-mines,  and  other  mineral 
works;  which  shews,  that  when  other  mines  are  intended  to 
be  included,  they  are  particularly  mentioned. 

Posiea  delivered  to  the  plaintiffs  (t). 


ig)  A  coal  mine  beooming  unprodac- 
thre,  and  ceasing  to  be  worked,  is  not  rate- 
able, althoogh  the  lessee  be  bound  still  to 
{wy  the  reserved  rent;  R.  ▼.  Bedumrtht  8 
Cast,  SS7.  But  it  is  rateable  although 
worked  at  a  loss;  JR.  ▼.  Parrot,  5  T.  R. 
593. 

(h)  C.  7,  s.  4. 

(I)  See  the  observations  alf  Lawrence,  J., 
«m  this  case,  in  2  East,  167.  So  iron 
mhies  are  not  rateable ;  R.  v.  Cmnnimgkam, 
6  East,  478.  But  the  lessee  under  the 
Crown  of  lead  mines,  is  rateable  for  the 
profits  from  bt  and  cope,  which  are  duties 
paid  him  by  the  adventurer  without  any 
s-iak  to  him;  Rowlt  ▼.  Gtll,  2  Cowp.  451. 
So  are  persons  entitled  to  toll-tin  and  £airm- 
tin,  for  the  same  reason;  R.  v.  St,  dgnes, 
J  T.  R.  480.  So  are  the  lessees  of  the 
lord  of  the  manor's  lot,  toU,  or  freeshare 
of  calamine ;  R.  v.  Baptitt  Mill  Comp,  1 
M.  &  S.  612;  as  occupiers  of  land,  though 
not  actually  resident.  So  where  the  owner 
of  the  soil  reserved  one-eighth  share  of  tin. 


tin-ore,  &c,  the  same  being  picked^  made 
merchantable,  and  fit  to  be  smelted,  to 
be  paid  in  ore  or  in  money,  and  he  had 
received  it  in  money:  he  was  held  liable 
to  be  rated  for  this  eighth  share  as  an  oc- 
cupier of  land,  conformably  to  the  cases  of 
RowU  V.  OeU,  and  R.  v.  Baptist  Mill  (km- 
panyi  R.  v.  St.  Austell^  5  B.  fie  A.  693,  1 
D.  &  R.  351.  But  a  non-resident  lenor 
of  lead  mines  is  not  rateable  for  the  rent^ 
whatever  question  might  arise  as  to  a  cer- 
tain quantity  of  ore  reserved;  R»  v.  Bishop 
of  Rochester,  12  East,  953;  R,  v.  Welbatik, 
4  M.  &  S.  222,  S.  P.  Neither  is  the  owner 
of  lead  ore  rateable  in  respect  of  duty-lead 
reserved  in  a  lease,  being  one-fifUi  of  the 
lead  to  be  smelted  firom  the  ore,  the  re- 
servation being  considered  in  the  nature  of 
a  rent;  R.  v.  Earl  o(  Pomfret,  5  M.  &  S. 
139,  where  Ld.  EUenbonmgh  At&wered  am 
elaborate  judgment  upon  the  rateability  of 
mines.  But  lime-works,  R.  v.  Alberlntry, 
1  East,  534;  and  slate-works,  A.  v.  Wood- 
land,. 2  East,  164,  are  rateable. 


Price  v.  Neal. 

S.  a  3  Burr.  13iSI4. 

V/ASE  for  money  had  and  received  for  plaintifl^s  use:    On  Drawee  of  a 
non  assumpsit  pleaded,  verdict  for  plaintiff*  on  this  special  case,  ^o^k*^  mu  who 
A  bill  of  40/.  was   drawn  in  the  name  of  one  Sutton  on  J^y^orpaysit 
the  plaintiff,  dated  22d  November,  1760,  which  in  the  course  only,  oumot  re- 
of  trade  was  indorsed  to  the  defendant  for  a  valuable  con-  coyer  back  a- 
sWeradon,  and  notice  of  it  left  at  plaintiff"s  house  the  dav  9^^^w^ 
it  became  due.     Plaintiff*  sent  his  servant  to  take  up  the  bill, 
who  did  so,  and  paid  the  money.     A  second  bill  was  drawn, 
•1st  February,   1761,  on  plamtiff*,  in  the  same  name,  which  [     •391     ] 
plaintiff*  accepted,  and  wrote  an  order  thereon  for  his  banker 
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to  pay  it  (A);  and  being  so  accepted,  it  was  indorsed  to  the  de- 
fendant for  a  valuable  conaideration,  and  was  paid  by  auch 
order  of  the  plainiifl".  It  appeared  afterwards,  that  both  bilk 
were  forged  by  one  Lee,  who  was  since  hanged  for  other  hf 
geries.  The  defendant  acted  innocently  and  bon&Jide,  willuM 
tlie  least  privity  or  suspicion,  and  pmd  the  full  value  of  both 
hills.  The  question  was,  whether  the  plaintiff  can  ntfsm 
back  from  the  defendant  the  money  paid  on  the  said  biDttf 
either  of  them. 

The  counsel  for  the  plaintiff  gave  up  the  accepted  1^  « 
the  authority  of  Jenys  and  Fawler,  Tr.  2  Geo.  2,  IJtra.  9H 
where  it  is  held,  that  proof  of  forgery  shall  not  be  admitted 
on  behalf  of  the  acceptor  of  a  bill,  because  it  would  hurt  ik 
negotiation  of  paper  credit;  unless  a  difference  could  bed- 
lowed  aa  to  the  admission  of  evidence  on  a  trial,  and  the  d^ 
termining  the  law,  after  the  fact  is  settled  (/).  As  to  the  fiisi 
bill,  which  was  never  accepted,  they  insisted  the  case  was  dif- 
ferent. No  credit  had  been  given  to  that  bill  by  an  accq*- 
ancc ;  therefore  the  same  inconvenience  would  not  follow. 

Per  Cut, — This  is  an  action  for  money  had  and  reccivfd; 
the  condictio  iitdcbiti  in  the  Roman  law  (ra) ;  the  most  liberal 
species  of  actions  on  the  case.  If  a  man  pays  money  boaa^ 
due,  after  the  statute  of  limitation  has  run  upon  it,  or  psv' 
money  fairly  won  at  play,  it  will  not  lie  to  recover  it  hack,  li 
will  lie  if  paid  on  a  mistake,  or  without  consideration,  and  tic 
like.  In  the  present  case,  nobody  knows  the  hand  of  lb 
drawer  but  the  plaintiff.  The  first  bill  is  taken  up  by  tin; 
the  second  is  accepted  by  him,  before  it  comes  to  the  defeini- 
ant.  The  negligence  in  the  plaintiff  is  greater  than  can  pos- 
sibly he  imputed  to  the  defendant.  Where  the  loss  has  talln. 
there  it  must  lie.  One  innocent  man  must  not  reheve  himxtf 
by  throwing  it  on  another  («). 

Postea  delivered  to  the  defendant,  with  judgment  of  nonanL 

(,k)  See  Elot.  1  &  2  U.  4,  c  IH.  Eiid  thii  it  nu,  he  ainnot  aftrmrdiO 

(0  "  When  a  bill  is  prewiited  for  ac-  up  hs  a  deffncc,   that  ihe  tcrxfOta  • 

ecplance,   the  accfpior  only  iogki  (o  Ihe  wrillen  was  a  {otgety  ;    Leach  i.  iW» 

turn d-wri ling  of  Ihe  drawer.  «hkh  be  in  nan.  4  Esp.  328. — See    Bayity  ua  » 

aflerwards  precluded  fram  dispuling;  and  If  IT  (ed.  1813}. 
it  ii  on  thai  account  dial  an  acceplor  ia  (m)  JnU,  3S0. 

liable,  even  liiough  the  bill  be  forged:"  (r)   Thii  dedsign    wu  rtcepbel  M 

per  Bailer,  3.  Id  Smith  t.  Cheitcr,  1  T.  R.  Buller,  J.,   3  DouK-  640.      S«  JTm  ' 

654.     Sd  where  an  acceptor,  on  a  hill  be-  Macfherlaji,  attle,  219;  Fatmert.J'^ 

ing  ihewn  lo  him,  and  being  asked,  irlie-  del,  post,  B24  ;    Jaqutt  v.  GtiifUlj,  f*- 

iber  the  acceptance  was  hit  band-writing,  1073. 


[      S92     ]  The  Kino  u.  Parsons  et  Al, 

On  inforinttian  1  HE  defendants  were  convicted  on  an  informadon  for  a  co^ 
the  6e?o^'-  ^P''**'y  '"  *^^  »^*y  tli^  character  of  one  Kempe,  and  accus* 
iplring  need  not  ^i™  "^  murder,  by  pretended  conversations  and  communia- 
be  ffmti,  but  tions  with  a  ghost,  that  conversed  by  knocking  and  scralchiM 
■uytNcidiected  in  ^  pj^^  f.^\,.^  Cock-lane.     When  they  were  brought  up  fci 
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judgment,  Lord  Mansfield,  who  tried  the  mformation,  declared, 
that  he  had  directed  the  jury,  that  there  was  no  occasion  to 

Iirove  the  actual  fact  of  conspiring,  but  that  it  might  be  col- 
ected  from  collateral  circiunstances  (o) ;  and  should  be  glad  to 
know  the  opinion  of  his  brethren,  whether  he  was  right  in  such 
direction.     Quod  nemo  negaviL 

Judgment  respited  till  next  Term.    [Post,  401,  iS.  C] 
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(o)  So  where  the  defendanU  had  sere- 
nlly  bribed  the  prosecutor's  apprentices  to 
put  grease  into  his  cards,  he  being  a  card- 
maker,  their  being  all  of  one  fiimily,  and 
coocemed  in  card- making,  was  held  evi- 
dence of  a  conspiracy  ;  R,  ▼.  Cope,  1  Stra. 
144.  If  a  banker  permit  money  to  be 
lodged  with  him,  to  be  paid  over  for  cor- 
ruptly procuring  an  appointment,  he  may 
be  indicted  for  a  conspiracy  along  with 
dioae  who  are  tu  procure  the  appointment; 
JL  ▼.  PoUnum,  2  Camp.  233.  "  If  a  ge- 
neral conspiracy  exist,  you  may  go  into 
general  evidence  of  its  nature,  and  the 
conduct  of  its  members,  so  as  to  implicate 
men  who  stand  charged  with  acting  upon 
the  terms  of  it,  years  after  those  terms 
have  been  established,  and  who  may  re- 


side at  a  great  distance  from  the  plaee 
where  the  general  plan  is  carried  on:'* 
per  Lord  Kenyon,  in  jR.  v.  Hammond^  % 
Esp.  N.  P.  C.  718.  So  on  an  Indictment 
against  certain  persons  for  conspiring  to 
cause  themselves  to  be  believed  to  be  persons 
of  substance,  evidence  may  be  given  of  va- 
rious instances  of  fidse  representation;  fof, 
as  Lord  EUenborougk  observed,  it  is  an  in- 
dictment for  a  conspiracy  to  carry  on  the 
business  of  common  cheats,  and  cumulative 
instances  are  necessary  to  prove  the  of- 
fence ;  R.  V.  Roberts,  1  Camp.  399.  And 
see  jR.  V.  Robimim,  I  Leach  C.  C.  37 ;  JK. 
V.  De  Berenger,  3  M.  &  S.  07 ;  iZ.  v.  Hem" 
ry  Hunt,  3  B.  &  A.  566;  R.  v.  Ritpoi^ 
ante,  368. 
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Trott,  who  as  well,  &c.  v.  Welch  and  Swann, 

&aS  Burr./ 1357. 

A.CTION  for  200/.  by  a  custom-house  officer  against  the  de- 
fendant, for  having  prohibited  goods  in  his  custody,  upon  stat. 
S6  Geo.  2,  c.  21,  s.  3,  and  a  subsequent  proviso,  s.  7,  **  That 
if  the  officer  neglects  or  refuses  to  prosecute  with  effect, 
within  one  month,  any  common  informer  may.'*    Defendant 

}>leads  a  judgment  recovered  against  him  by  a  common  in- 
brmer.  Plaintiff  replies  (by  protestation,  that  this  was  a  co- 
vinous judgment)  that  he  brought  his  action  within  a  month 
after  condemnation  of  the  ^oods.  Demurrer  and  joinder  therein. 
JV.  B.  The  seizure  was  the  2d  of  May ;  the  mformation  the 
8Sd;  the  condemnation  on  the  ISth  of  November. 

The  Court  held  it  to  be  very  clear,  that  the  month  men- 
tioned in  the.  statute  must  be  referred  to  the  time  of  condemnar 
tion,  provided  due  diligence  be  used  by  the  officer  in  lining 
the  information,  which  he  had  done  in  the  present  case.  This 
attaches  the  right  of  action  in  himself.  By  any  other  con- 
struction the  statute  would  be  shamefully  evaded. 

Judgment  for  the  plaintiff. 


Limitation  of  ac- 
tion to  one 
month  in  stat 
26  0eo.S,c.Sl, 
for  prohildted 
goods,  must  be 
after  condemna- 
tion, provided 
due  diligence  be 
used. 
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Hunt  r,  Cos. 

S.  C.  3  But.  \iW. 

adnfaeiiu        j^  Scire  faciat  was  sued  out  against  the  defendant's  b 

be^^dtl'tXr  Milner  and  Miles,  tested  June  33d,  and   returnable  J 

■  ni. «.  ii  re-     It  was  left  at  the  sheriff's  oflice  the  iJ5th  of  June,  and  tl 

ttirntd,  ihoBgh    j^y  ^  warrant  issued :  but  it  was  not  served  on  Slibier 

jttei71!lid  Ae     ^th  in  the  evening,  and  not  on  Miles  till  the  ;«hh,  be 

■honnai  of  no-  last  dav  in  Term.     No  ca.  tti.  was  returned  and  filed 

tict  10  ihe  bail  11  office  tdl  aflei  1  at  July,  as  in  strictness  it  oueht  to  be, 

iDUDAien  .        ^^y  proceedings  are  had  against  the  baO.      The  bail 

dercd  their  principal  after  the  rising  of  the  Court  (^), 

last  day  of  the  Term,  tiz.  June  the  30th.      And  now 

moved,  that  an  exoneretar  might  be  entered  on  the  bu 

and  proceedings  stayed  against  the  bail. 

Norton,  Solicitor-General,  shewed  for  cause ;  that  a 

ko!  scire  feci,  or  two  nichils,  on  scire  facias,  was  a  su 
ground  to  proceed  against  the  bail.  If  the  Court  sbo 
quire  into  length  of  notice,  &c.  motions  of  this  sort  w( 
infinite.  On  the  I8th  of  June,  a  non  est  tjiventux  was  re 
on  the  ca.  sa.,  and  lodged  in  the  ofhee.  If  duly  lad, 
may  be  filed  at  any  time.  In  strictness,  the  bail  ought 
der  the  principal  inimediately  after  the  judgment :  but, 
vour  of  bail,  it  has  become  the  practice  to  sue  out  a 
first,  in  order  to  shew  that  the  plaintiff  means  to  proceed  i 
the  body  rather  than  the  land  or  goods.  This  ca.  sa. 
proper  notice  to  the  bail,  though  they  have  till  the  rei 
tlic  xcire  fticia.i  to  brin^  in  the  principal.  The- fi/in^ 
return  is  immaterial,  being  only  for  the  satisfaction  of  the 
Had  the  bail  pleaded  this  matter  (a^  they  ought  to  have 
and  not  brought  it  on  in  this  summary  way  by  motio 
might  have  filed  it  before  replication,  and  then  have  i 
it  (9).  In  fVyke  and  SatchweU{r),  the  bail  of  Aforacia, 
Geo.  2,  a  motion  similar  to  the  present ;  Lutw.  \2~3,  wiv 
to  .shew,  that  no  scire  facias  can  issue  till  the  ca.  sa. 
turned;  but  in  that  case,  it  being  i-eturned  in  due  timi 
being  regularly  lodged  with  the  sheriff,  though  nut  ai 
filed,  the  Court  declared,  that  such  omission  of  filing  w 
an  irregularity  sufficient  to  set  aside  the  proceedings. 
[  •394'  ]  "Lord  Mansfield,  C.  J. — The  filing  is  mere  mat 
form. 

Dennison,  J.^The  practice  has  been  long  settled. 


(p)  In  K.  B.  by  Ull,  llie  l«il  should 

2  H.Bla.  S93.      Ai.d  in  C.  F.  tl 

lutrender  tbe  principal  before  ihe  rising 

ordered  the  hour  of  ihe  day  or  I 

of  the  Courl,  on  the  return  day  of  llie  se- 

of the   surreuJet  to    be  entered 

cond  KiVc/ocio.,  or  of  the  first,  where  it 

filacer,  tliac  it  tnight  appear,  whi 

ifretumedi  mitaa-ty.Clerk,  1  La.Raym. 

surrender  waa   made    before  or  : 

IS«i  Ann.  6  Mod.  238  ;  -iwn.  8  Mod. 

rising  of  the   Cotlrt ;     Ling  t.    ( 

310 :  and  by  original  or  in  C.  P.  on  ihe 

Barnes,  69. 

quarla  die  poll,  $edenle  curid;  Simmmdt 

(?)  But  tee  Osdley  v.  5<o*e.,  j» 

T.    Middkton.    I  WiU.   270;    BailUy  y. 

(r)  Ferhapi  Hart  y.  &Uc*«U, 

Dihnd,  Bwnes.  82;  LardK^ry.  BaiiOfe, 
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.ea.  sa.  must  lie  so  long  in  the  oiBce.  Both  the  return  and  the 
filing  are  mere  matter  of  form.  If  we  were  once  to  alter  these 
matters  of  form^  it  would  unsettle  all  the  practice. 

WiLMOT,  J. — If  we  were  to  eo  into  affidavits  of  the  time  of 
^     notice,  it  would  be  endless.     The  presumption  of  law  is,  that 

*  the  bail  always  have  the  principal  in  custody,  ready  to  surren- 
^  der  him  when  the  plaintiff  signifies  his  demand  of  him.  The 
~    necessity  of  suing  out  a  ca.  sa.  is,  only  to  demonstrate  the 

*  plaintiflTs  election  of  what  process  he  chooses  to  pursue.    The 

^    heal  are  to  use  due  diligence,  and  learn  that  election  in  the  pro- 

^    per  office  (*). 

I  Rule  discharged!  with  costs. 

*         (ff)  It  is  the  settled  practice  of  K.  B.  where  the  case  of  Webb  w,  Harvey,  2  T.  R. 

il     tiimt  if  the  bail  be  summoned  any  time  757,  is  corrected ;  ib.  88.  See  also  Wrigki 

jl     hrfore  the  rising  of  the  Court  on  the  re-  v.  Page,  past,  837— Tidd's  Pr.  308,  1161, 

tuta  day  of  the  writ,  it  is  suffident  to  fix  (ed.  1821). 

liitei  i  Clarke  ▼.  Bratbhaw,  1  East,  86, 


M 


Freeman  v.  Hyett. 


M 

k(  A.CTION  for  money  due  for  a  parcel  of  cloth.     Dunning  Damages  notyct 

t  moved  to  stay  the  trial  of  the  cause,  in  order  to  send  a  com-  recovered  wn- 

ii  mission  into  Portugal  to  establish  a  fact  by  way  of  set-off;  viz.  "***  ^  **\ 

tf  That  in  a  former  parcel  of  cloths  sent  to  Portugal,  and  bought 

ut  of  the  same  plaintiff,  it  appeared,  on  opening  the  bale,  that 

p  they  were  burnt  in  the  pressing,  which  had  greatly  lowered 

3j  their  value. 

gi       Norton,  SoUcitor-General,  objected,  that  the  set-off  was  not 

j|i  maintainable.     You  might  as  well  set  off  the  damages  which 

0i  you  are  entitled  to  recover  for  a  battery :  you  should  bring 

2ii  your  special  action  on  the  case. 

^1       And  of  that  opinion  was  the  Court,  and  denied  the  motion  (^). 

*         (/)  Uncertain  damages  cannot  be  the  arrears  of  such  annuity  may  be  set  oC; 

m  subject  of  set-off;  Howlei  ▼.  Strickland,  Collins  v.  Collins,  2  Burr.  820 :  or  if  it  be 

g{l  1  Cowp.  56  ;   fFeigalfv,  WaUrs,  6  T.  R.  conditioned  for  the  payment  of  liquidated 

488;  GUlet  y.  Mawman,  1  Taimt.  137;  damages,  they  may  be  set  off ;  Fletcher  y, 

"'  Crmrford  v.  Stirling,  4  Esp.  207 :  neither  Dyehe,  2  T.  R.  32.      See   Dowsland  ▼. 

f  can  the  penalty  of  a  bond;    Nedriffe  ▼.  Thompson, post,  9 iQ,tLn^CoTa.\i\^*  Plead- 

^1  jKijfafi,  2  Burr.  1024.     Where  the  condi-  ^(2  0  17). 

-^  tkio  of  a  bond  is  to  pay  an  annuity,  the  . 

The  King  v.  Peter  Annex.  f      395     ] 

J-lEFENDANT  was  convicted  on  an  information  fior  writing  judgment  for 

a  most  blasphemous  libel  in  weekly  papers^  called  the  Free  blasphemy. 

J^    Enquirer;  to  which  he  pleaded  guilty.     In  consideration  of 

iti    which,  and  of  his  poverty,  of  his  having  confessed  his  errors 

ig    in  an  affidavit,  and  of  his  being  seventy  years  oM,  and  some 

J    nmptoms  of  wildness  that  appeared  on  his  inspection  in  Court; 

^e  Court  declared  they  had  mitigated  their  intended  sentence 

J'    to  the  following,  viz.  To  be  imprisoned  in  Newgate  for  a  monA; 

-'^    to  stand  twice  in  the  pillory,  with  a  paper  on  his  forehead^  in- 
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The  King 
Annet. 
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scribed  Blasphemy ;  to  be  sent  to  the  house  of  correction  to 
hard  labour  for  a  year;  to  pay  a  fine  of  6«.  Sd.\  and  to  find  se- 
curity, himself  in  100^.  and  two  sureties  in  50/.  each,  for  his 
good  behaviour  during  Ufe  (v). 

(v)  R.^.R.  Carlisle,  3  B.  &  A.  161. 


original  jurii- 
dicdonover 
Oreneen'  ac 
counts. 


The  King  v.  The  Overseers  of  Portsmouth. 

f^at!^^.^^  The  Overseers  of  Portsmouth,  on  behalf  of  themselves  and 

the  rest  of  the  parishioners,  appealed  to  the  Borough  Sessions 
against  the  accounts  of  the  late  Overseers;  which  coining  on 
to  be  heard  at  Easter  Sessions,  1762,  the  Court  made  several 
orders  thereupon,  to  which  several  exceptions  were  taken;  and 
upon  the  first  of  them,  viz,  that  the  Sessions  has  no  original 
jurisdiction  relating  to  Overseers*  accounts,  the  Court  quashed 
the  orders  of  Sessions ;  though  it  was  alleged  that  the  orders 
were  founded  not  on  43  Eliz.,  but  on  17  Geo.  2,  c.  38  (u). 


(tt)  Which  last  statute  is  amended  by 
50  G.  3,  c.  49,  by  which  it  is  enacted,  s.  1, 
that  overseers  and  churchwardens  shall 
submit  their  accounts  to  two  or  more  jus- 
tices residing  near  the  place,  who  have 
power  to  adminbter  an  oath  to  them,  and 
to  strike  out  and  disallow  charges  they 
deem  unfounded,  &c.,  and  if  the  overseers, 
&C.,  neglect  to  submit  their  accounts,  or  to 
verify  the  same,  or  to  deliver  over  to  their 


successors  any  goods,  &c,  the  justices  may 
commit  them  till  they  comply ;  and  if  they 
neglect  to  pay  over  arrearages,  the  suc- 
ceeding overseers  may  levy  the  same  by 
distress;  and  in  defisult  of  distress,  such 
justices  may  ooounit  till  payment.  By 
8.  2.  an  appeal  to  Sessions  is  given  to  tte 
overseers,  &c.  Dedsions  on  this  stat. — 
Letter^t  Ca.,  16  East,  374;  A.  ▼.  Pososr, 
2M.&S.343;  A.  v.  JBtnf,  S  B.  &  A.  522. 


SITTINGS  AFTER  TERM.— LONDON. 


One  may  reco- 
ver more  than 
the  penalty  of  a 
charterparty  in 
damages,  by  ac- 
tion on  the  case 

[    ♦396    ] 

for  breach  of 
contract. 


Winter  t?.  Trimmer. 

Morton  argued,  that  where  there  is  a  special  i>enalty  in 
a  charterparty,  you  cannot  recover  more  than ,  that  penal^  in 
an  action  on  the  case  for  breach  of  the  contract;  and  cited  1 
Chan.  Cases,  226  ^  1  Vem.  350. 

^Norton,  Solicitor-General,  contra: — That,  where  there  is  a 
penalty  and  covenants  in  the  same  deed,  the  party  has  his  elec- 
tion either  to  bring  debt  for  the  penalty  or  action  on  the  cove- 
nant for  damages. 

Lord  Mansfield,  C.  J. — In  the  case  between  the  master 
and  servant,  last  Term  («?),  it  was  determined,  that  you  may 
either  receive  the  penally  and  rescind  the  contract,  or  bring 
action  on  the  covenants  and  let  the  contract  stand  (or). 

Verdict  against  Morton^ 8  client,  the  defendant. 


i: 


iw)  Bird  V.  Randall,  ante,  373,  387. 

Ix)  S.  P.  per  Lord  Monoid,  in  Lowe 
V.  Peers,  4  Burr.  2228.  On  the  authority 
of  the  pxincipal  case  it  was  decided,  that 
where  a  memorandum  of  charter-party 
contained  an  agreement  to  perform  certain 


things,  with  a  certain  penalty  for  non-per- 
formance, damages  might  be  recoveicd  in. 
asnmpnt  for  breach  of  the  contract  beyond 
the  amount  of  the  penalty;  Hpirritm  t. 
WriglU,  13  East,  343. 
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Glover  v.  Black. 

S.  a  3  Burr.  1394. 

Action  on  a  poUcy  of  insurance.     Glover  had  lent  money  inrarance  upon 
to  Captain  Tryon  of  the  Denham  India-man  on  a  respondentia  ^^^^l^j^if^' 
bond,  but  insured  as  for  goods.     Captain  Trybn  had  interest  hiti^iiL*^ 
on 'board  equal  to  the  sum  insured.     The  ship  was  bumt^  and  [So  held  at^M 
her  cargo.     And  now  the  question  was,  whetner  an  insurance  ^'*»'»  ^  ^^ 
as  for  goods  and  merchandize  should  be  valid  as  for  a  respon-  ^ddLra  a  oue 
dentia  interest.     N.  B,  Captain  Tryon  was  admitted  to  prove  reserved  :^oii, 
his  own  interest;  though  excepted  to.  ***J 

Lord  Mansfield,  C.  J.,  held  it  to  be  a  sufficient  interest  in 
the  goods;  and  that  a  mortgagee  of  goods  might  insure  those 
ffoods.  The  statute  19  Geo.  2{i/),  has  prohibited  the  captain 
^r  borrower)  from  insuring  any  thing,  but  the  surplus  above 
his  respondentia  bonds.  Who  must  insure  the  rest?  The 
lender.  No  fraud  can  be  meant  in  this  case,  bv  not  expressing 
that  it  was  on  respondentia;  since  it  is  more  for  the  benefit  of 
the  insurers  to  omit,  than  to  mention  it ; — (''  Because,  ut  opinor, 
in  insurances  upon  respondentia^  proof  of  the  execution  of  the 
respondentia  bond  is  sufficient  proof  of  interest  in  the  insured.") 

[S.  a  Postf  pp.  399,  405,  422.] 
(y)  C.  37,  8.  5. 


HILARY  TERM,-^  Geo.  III.  1763.— K.  B. 


[     397     ] 


The  Kino  v.  Morgan  and  Others. 


xN  an  action  of  trespass,  but  not  vi  et  armis{a)y  in  order  to  [Awntofiottw 
remove  a  cause  commenced  in  the  Court  Baron  of  a  gentleman  'J^!j^^ 
in  Wales,  the  defendant  brought  his  writ  of  tolty  directed  to  gteward  of  the 
the  steward,  to  remove  the  said  action  into  the  County  Court  Court  Baroo. 
of  the  sheriff  of  Monmouthshire ;  which  the  said  Morgan  re-  ^*2iint*aiD- 
fused,  and  afterwards  tried  it  in  the  Court  Baron,  and  the  jury  not^have  sSh' 
found  for  the  plaintiff,  and  gave  6j.  &d,  damages.  writ  without 

Norton,  Soucitor-General,  moved  for  an  attachment  against  ^"^'"^TiLl 
the  plaintiff  and  the  stieward,  for  their  contempt.  *      T  °     J 

Upon  the  whole,  the  principal  question  was.  Whether  the 
defendant  could  bring  such  a  writ,  or  at  least,  without  shewing 
any  cause  in  the  body  of  it.  Both  which  Morton  for  the  plain- 
tiff denied,  and  quoted  F.  N.  B.  7,  and  the  Register  5  (6). 


(a)  A  Court  Baron  cannot  hold  plea  of 
trespau  vi  et  armit,  inasmuch,  as  not  being 
«  court  of  record,  it  cannot  impose  a  fine ; 
nor  a  plea,  if  the  debt  or  damages  amount 
to  forty  shUlings;  Co.  Ut  118  a;  2  Inst 
311 :  but,  it  seems,  it  may  hold  plea  in 
^ther  case  hyJutOeUs;  Ibid, 

{b)  Fitzherbert  says:  *'It  seems  rea- 
sonable, that  the  tenant  may  also  remove 


the  matter  by  a  ToU  made  by  the  sheriff, 
supposing  that  the  bailiflb  of  the  court  do 
fovour  the  demandant  in  the  matter.  To- 
men  quare;  for  the  rule  in  the  Register  is, 
that  the  tenant  may  remove  the  plea  out 
of  the  Lord's  Court  for  good  cause  before 
the  Justices  in  the  Common  Pleas :  but  the 
demandant  cannot  so  do,  because  he  may 
have  a  Toli  from  the  sheriff  to  mnove  it 


A 
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The  King 


V. 

Morgan. 


Dennison,  J. — ^The  cause  alleged  in  the  writ  is  always  ima- 
ginary and  fictitious. 

Morton  replied, — But,  Sir,  some  cause  ought  to  be  assigned 
on  the  face  of  the  writ. — To  which  no  answer  was  given. 

Ashkurstf  also  for  the  plaintiff  in  the  original  cause,  cited 

Finch's  Law,  144,  and  objected,  that  the  writ  was  misdirected, 

[    *S98    ]  *for  that  it  was  directed  to  the  steward,  and  not  to  the  sheriff's 

simunoning  bailiff,  according  to  the  precedent  in  Rastall's  Ent. 
24f5(c) ;  or,  at  least,  that  it  ought  to  have  been  directed  to  the 
suitors,  who  are  properlv  the  judges  in  a  Court  Baron. 

Norton  replied,  that  the  writ  of  tolt  and  the  writ  oipone  are 
of  one  and  tne  same  nature,  but  applicable  to  different  courts, 
and  that  ihe  pone  lies  as  well  for  the  defendant  as  for  the 
plaintiff.  That  the  cause  usually  assigned  in  these  writs  is 
mere  surplusage,  and  the  direction  is  so  too ;  for  if  the  writ  is 
properly  executed,  it  is  sufficient :  and,  that  there  are  two  sorts 
of  Courts  Baron ;  in  the  one,  the  suitors  are  the  judges ;  in  the 
other,  the  steward  is,  as  it  were,  a  judge  together  with  the 
suitors. 

After  these  arguments,  Lord  Mansfield,  C.  J.,  said — ^This 
motion  is  a  motion  of  spirit  and  vexation.  I  am  not  satisfiedf 
that  this  writ  is  a  good  writ.  But  there  is  no  necessity  to  give 
a  precise  opinion;  for,  if  the  regularity  of  the  writ  is  only 
doubtful,  the  court  will  not  inflict  any  punishment. 

Dennison,  J. — I  will  not  give  a  precise  opinion.  By  the 
common  law,  the  suitors  are  the  judges*  in  a  Court  Baron :  by  a 
special  custom,  the  steward  may  be  judge  {d).  In  the  case  at  bar 


out  of  the  Lord's  Court  into  the  County 
Court"  The  words  of  the  Register  are: 
Quia  oportet,  quod  petent  ftciaC  toltam  de 
curia  in  comitatum,  et  exlnde  potest  re- 
moveriad  sectam  suam  et  poni  coram  Jus- 
titiariis  de  Banco,  &c.,  sine  causa. 

(c)  There  the  proceedings  were  com- 
menced by  writ  of  right  patent,  and  not 
by  plaint,  as  in  the  present  case.  It  b  a 
precept  from  the  sheriff  to  his  own  baififf, 
commanding  him,  "  or  parte  domini  Regit, 
quod  inproprid  persond  tud  accedat  ad  cu- 
riam, SfC.f  et  loquelamf  qua  ett  in  eddem 
curid  per  breve  domini  regis  de  recto  pa- 
tent inter  S^.,  toUat,  et  iUam  habecu  m 
comitatu  meo  apud  N,'*  The  cause  there 
alleged  is,  that  the  tenant  **  ett  unut  bal- 
livorumf  qui  curiam pradictam  tenet;  per 
quod"  the  demandants,  who  bring  the  toU, 
**  rectum  in  curid  iUdcontequi  non  pottunt" 
The  return  is :  •*  JccetH  in  proprid  pertond 
me  A  ad  curiam^  f^c,  et  loquelam  qua  fait 
ibidem  inter j  Sfc,  in  comitatum  vie*  N.  prad* 
tuUt  SfC.f  qua  quidem  loqueia  patet  in  qud- 
dam  echeduld  huic  pracepto  annexd.  Re- 
tpontio  J,  S.  ballivi  itinerantit  infratcriptL" 
There  is  a  similar  precedent  in  F.  N.  B.  7, 
4to.  ed.  [3  F].  Whence  it  appears,  that 
in  the  case  of  a  writ  of  right  patent,  at 
least,  the  writ  oftoU  coukt  not  be  directed 
to  the  suitors.  See  Com.  Dig.  Droit  (B  5). 

{d)  '*  The  Court  Baron  u  of  two  na- 


tures. The  first  is  by  the  common  law, 
and  is  called  a  Court  Baron,  as  some  have 
said,  for  that  it  is  the  freeholder's  or  free- 
man's court,  (for  barons  in  one  sense  sig- 
nifie  freemen),  and  this  may  be  kept  froiD 
three  weekes  to  three  weekes.  The  second 
is  a  Cnstomary  Court,  and  tiiat  doth  earn* 
cerne  copibolderB,  and  therein  tbc  lord  ar 
his  steward  is  the  judge.  Now  as  there 
can  be  no  Court  Baron  without  freeholden, 
•0  there  cannot  be  this  Cnstomary  ConrC 
without  copiholders  or  customary  heUlen. 
And  as  there  may  be  a  Court  Baron  only 
of  freeholders  without  copiholders,  and 
then  is  the  steward  the  register ;  to  there 
may  be  a  Customary  Court  of  copiholdeft 
onely  without  freeholders,  and  then  is  the 
lord  or  his  steward  the  judge;"  Co.  Lit. 
58  a ;  4  Inst  269,  aec.  That  dia  soitorf 
are  the  judges,  whether  the  plea  be  bf 
force  of  a  writ  of  right  or  by  plaint,  aea 
Bho.  A1)r.  Judget,  pL  15 ;  Jentleman't  Ca., 
6  Rep.  11  b;  PiU  ▼.  Towen,  Cro.  Elis. 
791 ;  Noy,  20,  S.  C, ;  Arm^  ▼.  Appktqftf 
Cio.  Jac  582;  Eurev.  WeU§,  T.Joa.SSf 
Lovel  V.  GoUtoUf  Godb.  68 ;  Baidwin  t. 
Tudge,  2  Wils.  20.  «  A  common-law  Co«t 
baron  can  only  be  held  before  two  free 
sfuitors  at  the  least,  and  not  before  die  laid 
and  his  steward :"  per  Ld.  Kemiftmf  C.  I., 
in  Bradduno  ▼.  Latotcm,  4  T.  R.  446.  So 
where  in  an  action  on  a  judgment 


Morgan. 
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I  know  not  whether  the  suitors  or  the  steward  are  the  judge :     trb  Kme 
but  the  common  law  ougrht  to  have  the  preference  in  a  doubt-      .     ^ 
fiu  case.     As  to  the  rest,  I  am  of  the  same  opmion  as  my  Lord 
Chief  Justice. 

WiLMOT,  J. — ^I  am  of  the  same  opinion,  but  not  of  a  de- 
cisive one.  I  have  always  understood,  that  a  defendant  shall 
not  bring  a  writ  of  toli  without  cause:  for  the  law  will  not 
permit  the  defendant  to  remove  a  plaint  out  of  one  court 
not  of  record,  into  another  court  not  of  record  also;  but 
by  the  write  of  pone,  he  might  remove  it  into  a  court  of 
record,  vix.  the  Common  Bench;  but  it  is  difficult  to  as- 
fflgn  a  reason  for  the  difference  made  between  plaintiff  and 
defendant,  except  that  if  the  plaintiff  is  retarded  in  his  suit 
in  the  Court  Baron,  and  does  not  choose  to  go  at  once  to  the 
Courts  at  Westminster,  he  tnay  remove  his  action  into  the 
County  Court.  The  necessity  of  shewing  cause  was  anciently, 
*for  that  the  lord  had  the  right  to  the  profits  and  perquisites  [  *399  ] 
of  his  court;  of  which  he  shall  not  be  ousted  by  tne  defend- 
ant without  shewing  good  cause.  At  this  day  it  is  but  matter 
of  form.  But  I  am  clearly  convinced,  that  the  writ  is  misdi- 
rected; for  it  ought  to  have  been  directed  to  the  suitors  of  the 
court,  and  not  to  the  steward,  who  is  only  the  prothonotary  of 
the  court  (^)« 

The  rule  was  discharged,  but  not  with  costs;  on  account  of 
the  doubt  concerning  the  validity  of  the  writ. 

fld  in  a  Court  Baron,  it  appeared  tq  have  in  Bac  Abr.  Court  Bn^nm, 
been  holden  befifre  the  steward,  the  plains         (e)  As  to  the  ofiScc  and  responsibility 

tiff  was  nonsuited;   Runuey  v.   Wcdton,  of  the  steward,  see  Holroyd  v.  Breare, 

dted  IWdL    And  see  the  cases  referred  to  2  B.  &  A.  473. 


Glover  v.  Black. 

S,  C,  Ante,  396. 

XHE  case  being  specially  reserved,  was  argued,  by  Yaies, 
for  the  plaintiff,  and  Harvey y  for  the  defendant. 

Yaies  argued  (with  whom  Lord  Mansfield,  C.  J.,  seemed 
to  agree)  that  jhe  not  expressing  the  insurance  to  be  on  re- 

r)denHa,  was  indeed  for  the  benefit  of  the  insurer;  because 
insurer,  if  goods  are  specified,  is  Uable  to  pay  general 
average;  but  nothing  upon  respondentia,  unless  upon  a  total 
loBt.  And  the  insured  upon  goods  must  prove  an  actual  in- 
terest on  board  to  recover  against  the  insurer;  whereas,  upon 
respondentia,  he  proves  his  interest,  by  only  proving  the  bond, 
by  virtue  of  a  special  clause  for  that  purpose  in  every  insur- 
ance on  respondentia  bonds. 

Aift^  m»sted,  that  if  an  insurance  on  goods  entitled  the 
Bunrer  to  recover  on  a  respondentia  interest,  the  insurer  was 
liable  to  be  d^auded.  For  suppose  Captain  Glover  had  lent 
money  on  respondentia: — He  insures  as  for  goods  only.  Now, 
if  no  goods  are  shipped  on  his  account,  but  the  ship  comes 
home  without  any  cargo  consigned  to  him,  he  may  (as  no  risk 
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Glovek        was  apparently  run)  demand  back  his  premium.     But  if 

'■  ship  be  lost,  as  in  fact  it  was,  he  may  demand  (as  lie  nowdi 

^f^    .   the  insurance  money  on  his  respondentia.      So  that,  by  sp 

fying  [goods]  (/)  only,  he  has  a  chance  to  have  his  pretm 

returned,  and  runs  no  hazard  of  losing  his  property  in  the 

ipondentia  bond,  if  what  is  now  contended  fur  be  law. 

[    •  400    ]       'Lord  Mansfield  du-ected  tlie  case  to  stand  over  for  &ft 

^   .  argument,  and  desired  the  counsel  to  apply  themselves  pi 

^^—  cuTarly  to  the  case  of  insurances  on  mortgages,  and  other  li 

^H  upon  goods. 

^B  [SeepoH,  p.  405,  *22,  S.  C.^ 


Howard  r.  Jemmgt,  Executor, 

S.  C.  3  Ban.  13AS. 

AbinkraptEu-  JeMMET  was  executor  of  I.  S,  (who  owed  to  Howard  i3 
™m'  ^}T^"^  "u  bond)  and  administered  all  his  effects,  except  about  3 
till. cnmnli'..inn'  Aftcrwards,  on  13th  October,  liliO,  Jemmet  became  abu 


iuued,  iiUsbie    rupt,  and  the  effects,  thus  un administered,  fell  into  the  hai 

to  eiMuiion  for   of  njs  assignees.     In  January,  1761,  Howard  brought  this  i 

™niiin'g  he'w  *''^"  °^  ^^^^  against  Jemmet  the  executor.     After  which,  it 

abtnlDcd hu cer-  met  obtained  Iiis  Certificate,  6th  March,  1761,  which  wa&a 

liAdie.]  firmed  the9th  of  April  following.  But  in  the  mean  time  heplw 

non  est  factum  to  the  bond,  and  at  the  Assizes  .subsequiTE 

the  certificate,  but  previous  to  the  confirmation,  the  executi 

of  the  bond  was  proved,  and  a  verdict  for  the  plaintiff:  ^VTie 

upon  a  judgment  was  entered  up  de  bonis  testatoris  for  1 

debt,  and  de  bonis  propriis,  si  non,  S^c.  for  the  costs  and  i 

mages.     On  the  27th  of  November,  1762,  a.  ^eri  Jaciai  * 

sued  out,  and  Jeminet's  goods  taken  in  execution.     And  » 

it  was  moved  by  Norton,  Solicitor-General,   to  set  aside  i 

^eri  facias  and  all  proceedings  thereon,  as  being  irregiil 

and  contrary  to  the  stat.  5  Geo.  2,  c.  30,  s.  7,  for  the  prou 

tioD  and  indemnification  of  bankrupts  {g). 

Hfr'argued,  that  the  principle  upon  which  the  statute  d 
charges  a  bankrupt  is,  because  he  has  then  nothing  to  pa 
and  the  law  will  not  check  his  future  industry  by  nuking  1 
new  acquired  property  liable.  That  the  words  in  the  stati 
are  very  general,  "  All  debts  owing  when  he  became  a  ban 
rupt."  There  is  an  exception  for  those  who  have  beenb»D 
rupt  once  before,  but  no  other  exception  can  be  grafted  up 
the  statute  but  that  one  which  the  Legislature  has  expres 
apecified.  He  acknowledged,  that  the  plea  of  non  est  Jo^ 
was  ill  advised,  being  upon  a  foolish  notion,  that  the  spec 
matter  might  have  been  given  in  evidence ;  and  perhaps ' 
also  calculated  to  gain  time  for  procuring  the  certificate. 


1^    en 


w 
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^Morton  and  Yates  shewed  for  cause,  that  this  was  a' debt 
auter  droit,  for  which  the  plaintiff  could  not  have  come 
upon  the  bankrupt's  e£fects,  and  that  the  statute  only  dis- 
charges such  debts  as  might  have  been  recovered  against  the 
bankrupt  himself. 

Lord  Mansfield,  C.  J.^ — ^The  statutes  of  bankrupts  do  not 
1r   extend  to  effects,  which  the  bankrupt  may  have  en  auter 
k   droit  (A).     The  assignees  have  no  right  to  interfere  with  them, 
1,1  if  they  can  be  specifically  distinguished.     The  creditors  of  the 
testator  cannot  come  in  under  the  commission  against  the  exe- 
cutor in  the  usual  summary  way;  because  their  demand  must 
depend  upon  the  accoimt  to  be  taken  of  the  assets.     But  they 
^  may  come  in  by  a  more  solemn  method;  by  a  bill  in  equity  (s), 
stating  the  conversion  of  the  assets  to  the  bankrupt's  use :  And, 
in  such  case,  the  Court  will  order  any  specific  assets  to  be  dis- 
tributed among  the  testator's  creditors.— -m  the  present  case, 
>•    Iiere  is  a  full  administration  of  all  but  231.,  which  the  assig- 
nees took  too,  among  the  rest  of  the  defendant's  proper^, 
g^  He  should  have  pleaded  this,  and  disclosed  the  whole  truth; 
_  dot  have  pleaded  a  false  plea,  which  it  is,  that  gives  the  founda- 
^  tion  of  costs;  and  this  plea  being  subsequent  to  the  commission 
■^  issued,  there  is  therefore  no  colour  for  this  rule. 
-^      Foster,  Dennison,  Js.,  absent. 

^      WiLMOT,  J. — ^At  the  time  when  the  action  was  brought, 
.  the  defendant  was  no  debtor  to  Howard.     He  became  so  by 
^  the  false  plea;  which  amounts  to  contracting  a  new  debt  sub- 
sequent to  the  commission. 

Rule  to  shew  cause  discharged  {k). 
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^  (A)  S.  P.  Ex  parte  EllU,  1  Atk.  101 ; 
#  Bz  parte  Marsh,  Id.  158;  B§nnet  v.  Da- 
.|    iRfe^  S  P.  Wms.  316;  Ex  parte  Llewellyn, 


1  Co.  B.  L.  [137] ;  see  also  R.  v.  Eggin- 
IMh  1  T.  R.  369. 

.:.(<)  See  Ex  parte  Leek,  2  Bro.  C.  C. 

590,  and  Ex  parte  Tupper,  1  Rose,  179. 

A  legatee  may  prove  a  Tested  legacy  un- 

the  commission;  Waleotv,  Hail,  S  Bro. 


(Jt)  As  to  the  cases,  wherein  a  bank- 
rupt remains  liable  to  costs,  notwithstand- 
ing his  certificate,  see  Ex  parte  HUl, 
11  Ves.  Jun.  646;  Walker  ▼.  Bamee, 
5  Taunt  778,  1  Marsh.  346,  S,  d  PkU- 
ttfu  ▼.  Broum,  6  T.  R.  282;  Dmtdaie  ▼. 
Eamee,  2  Brod.  &  B.  8;  <S^.  C.  4  B.  Mo. 
350,  where  the  cases  are  collected;  and 
Afflett  V.  Harford,  poet,  1317. 


Howard 

9. 

Jemmet. 


0; 

i 

k 

9^     C.  €.305. 


^  The  KiNa  v.  Parsons  and  Others. 

pi  S.  C.  Ante,  392. 

'•    The  defendants  received  judgment,  viz.  Richard  Parsons  judgment  for 
^    (the  father  of  the  child,  who  was  the  principal  agent  in  the  JjJ'P**^'"^ 
«'    pretended  communication  with  a  spirit,  by  supernatural  noises,  ~°^"*^' 
#    qnpossible  in  themselves  to  be  interpreted,  unless  previously 
contrived  and  directed)  to  stand  thrice  in  the  pillorv,  and  be 
imprisoned  two  years: — EUzabeth  Parsons,  the  mother,  to  be 
imprisoned  for  one  year: — and  Mary  Frazer,  a  servant,  who 
was  aiding  and  assisting,  to  be  sent  to  the  House  of  Correc- 
tion, to  hard  labour,  for  six  ♦months:— Moore,  the  curate  of  [    ♦402    ] 
%hh  parish,  and  one  James,  who  were  found  guilty  at  the  trial, 
were  discharged,  on  paying  the  prosecutor  300/.,  and  his  costs, 

VOL.  I.  Y 
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Thb  Kmo  which  amounted  to  near  as  much  more« — Browne,  who  had 
published  a  narrative,  and  one  Say,  the  printer  of  a  newspaper^ 
nad  previously  made  their  peace  with  the  prosecutor. 


9. 

Parsons. 


EASTER  TERM,— 3  Geo.  III.  1762.— it.  B. 


M ONCASTER  f?.  Watson. 

S.  C.  Z  Burr.  1375. 

A  new  indoted  SPECIAL  case  from  the  last  Assizes  at  York.  Plaintiff  wa9 
notbeex^ted  ™propriator  of  A. — defendant's  lands  in  A.,  called  Swarland 
from  tpee^e  Demesne,  had  been  immemorially  exempt  from  paying  tithes 
tithes,  from  of  com,  grain,  and  hay.  In  1753,  an  act  passed  for  inclosing 
to^^^it'^  *  common,  in  which  the  defendant  had  common  of  pasture,  ap- 
appurtenant  purtenant  to  S  warland  Demesne ;  in  lieu  of  which,  he  had  seve* 
were  eiempted  ral  allotments  of  ground,  which  he  now  claimed  to  be  exempted 
b^nre  the  in-     j^.^^  g^j  tithes,  as  partaking  of  the  nature  of  the  original 

estate,  to  which  the  common  was  appurtenant. 

WaUacey  fojr  the  defendant,  cited  StockweU  and  Tfirry  (a), 
in  Chancery,  15  July,  1748,  wherein  Lord  Hardwicke  allowed 
such  an  exemption  to  take  place,  in  certain  new  inclosed  lands 
at  Dummer  in  Hants. 

Thurlow,  for  the  plaintiff,  observed,  that  in  that  case  the  ex* 
emption  claimed  was  from  all  tithe;  in  the  present,,  for  cei^ 
tain  specific  tithes.  All  other  tithes  are  to  be  paid  in  kind; 
as  for  lambs,  wool,  agistments,  &c.;  at  least  it  must  be  so 
[  ♦403  ]  ♦presumed,  as  no  exemption  is  claimed  for  them.  These  were 
the  natural  tithes  of  the  common,  and  the  inclosure  shall  not 
confer  an  exemption  which  the  land  had  not  before.  Lord 
Hardwicke  s  decree  was  founded  on  the  private  act  of  Parlia- 
ment for  inclosure,  to  which  the  parson  was  a  party,  which 
was  equivalent  to  the  agreement  of  the  parties.  The  impro- 
priator is  no  party  to  the  act  for  inclosing  the  common  now  in 
question. 

Lord  Mansfield,  C.  J. — In  StockweU  and  Terry  y  thepre- 
scription  was,  to  be  exempted  from  all  tithes  of  Grange  Farm 
and  its  appurtenances,  in  consideration  of  a  modus  of  1 5s.  The 
appurtenances  were  therefore  covered  by  the  modus ,  when  un^ 
inclosed ;  and  afterwards,  when  they  came  to  be  inclosed  and 
ploughed,  they  were  covered  still.  But  here  the  prescriptioil 
is  for  tithe  of  com,  grain,  and  hay  on  a  certain  spot  of  land 
called  Swarland  Demesne.  There  is  no  prescription  for  any 
exemption  from  other  tithes.  The  common  therefore  always 
was  unexempted,  and  continues  unexempted  still  (6). 

(a)  1  Vet.  Sen.  115.  lands  will  past;   Lord  GFtoydir  ▼.  Fatht, 

(b)  By  a  grant  ofaU  tithes  "arising out  7  T.  R.  641 ;  S.  C.  2  Ea^e  &  T.  47t. 
of  or  in  respect  of  fiurms,  lands/'  See  the  So,  where  A.  had  purchased  an  estate 
tithes  arising  out  of  and  in  respect  of  rights  free  from  rectorial  tithes,  with  a  right  of 
of  common  appurtenant  to  such  farms  or  common  theteto  annexed,  whkh  cuimnili 
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WiLMOT,  J. — My  only  doubt  is,  whether  (as  by  this  act  of 
Parliament  the  new  allotments  are  made  liable  to  all  the  same 
charges  and  incumbrances  as  the  old  land  was)  such  new  allot- 
ments win  not^  by  this  construction,  be  made  liable  to  the  mo- 
dus (viz.  the  repairs  of  the  church,  which  are  chargeable  on 
Swarland  Demesne)  and  the  tithe  too  (c). 

Dennison,  J. — I  should  fnuclh  doubt,  whether  the  act,  by 
the  word  "  charge,'*  could  mean  to  include  such  a  burthen  as 
this:  if  it  should,  it  is  by  the  defendant's  own  agreement. 

WiLMOT,  J. — Perhaps  the  word  "  charges,**  being  coupled 
with  incumbrances,  is  only  equivalent  to  it,  and  means  no  more 
than  debts,  jointures,  inortgages,  &c.  But  this  is  my  only 
^bt,  and  indeed  of  no  great  weight  The  principal  question 
is  extremely  plain*  It  differs  from  Stockwell  and  Terry  msr 
Usn/Skyi  there,  the  new  inclosed  lands  were  always  exempted; 
here,  never  exempted  before.  Lord  Hardtoicke  therefore  pro^  ' 
perly  determined,  that  the  exemption  should  continue  after  in<^ 
eieture;  and  upon  the  same  principle  we  must  determine,  that 
he  lands  now  in  question  shall  continue  liable. 

Judgment  for  the  plaintiff. 


40? 


VM  afterward!  inclosed  under  an  act  of 
IkriiaiDent,  and  certain  land  was  allotted 
to  iL  h  Umi  df  his  said  right  «f  (fommeif ; 
k  was  held,  that  no  tithe  was  payable 
m  le^ctpf  the  allotted  land.  Abbott, 
C  J. — "  This  case  is  very  (fistinguishable' 
Hn  MimieuHep' V.  W&ttou!  for  M  land, 
hi  respect  of  which  the  aUottneiit  was  there 
udet  was  not  whdlj  &ee  from  the  pay- 
■ent  6f  tit&e :  the'  exenAption  daimed  was 
iKrdj  ikom  tlie  tith6  of  corn,  grafn,  aAd 


hay,  neither  of  which  the  common,  while 
uninclosed,  was  capable  of  produdng.  Th^ 
tSkfae  of  aglstmentrwMild  dieif^re  remain 
payable  notwithstanding  the  exemption  f 
Steele  t.  Manns,  5  B.  &  A^  S2;  S,  C.  3 
teagle  &  Y.  1065. 

(e)  "  The  modus  wM  cbollned  to  the 
demesne  lands,  and  did  not  eottebd  or  a^ 
feet  to  extend  to  the  common ;"  per  Lord 
Kenffm,  7T.  R.651. 


MOVOAMBR 
WATSOlf. 


If  HE  King  v.  Heydon.    (Ante,  351,  356.)  [     404     ] 

S.  C.  3  Burr.  1387. 

1TI£  defefidant  was  convicted  at  the  Assi2es  for  bribery;  and  Witness  indicted 
it  was  now  moved  to  postpone  judgment^  till  an  indictment,  for  perjury  not 
wliich  he  had  preferred  against  otie  omfbage,  for  perjury  in  his  ^^i^u'dl^^t 
evidence,  was  aetermined,  against  the  per- 

NarUm,  Solicitor-GeneraU  and  Morton  shewed  for  cause^  son  convicted. 
diat  this  Was  a  motion  of  the  first  impression,  and  of  very  dan- 
gerous conseouence,  merely  io  delay  justice :  that  the  perjury 
assigned  in  tne  indictment  is  not  in  respect  of  the  met  for 
whidi  Heydon  is  convicted,  but  a  collateral  circumstance:  that 
Burhafi^  offered  to  take  his  trial  immediately  after  the  indict- 
ment found,  but  the  defendant  refiised  to  consent  to  it:  that 
Ae  witnesses  on  this  indictment  for  penury  were  all  examined 
(one  only  excepted)  on  the  information  for  bribery. 

Lord  Mansfield,  C.  J. — I  am  clear,  that  Heydon  can  be  no 
witness  in  this  case,  if  they  mean  by  this  indictment  to  alleviate 
the  judgment  of  the  Court  for  the  bribery;  because  he  is  swear- 
ing in  his  own  cau9e.  And  the  witnesses  on  the  indictment 
having  aQ  been  previously  examined  at  the  former  trial  makes 
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an  end  of  tfate  motion;  for  their  credit  has  already  been  weighed 
by  a  jury,  and  found  wanting.  Therefore  let  the  defendant 
stand  committed  tUl  Saturday,  April  30. 

Afterwards,  the  Court  gave  iudgment  on  him,  to  be  impri- 
soned three  months,  and  pay  a  nne  of  SOOl. 


InmaUiig  a 
[tide  by]  1^- 
gree,  etidenet 
that  a  man  hai 
not  been  heard 
of  many  yean  it 
fuiBcient  eri- 

[    ♦405    ] 

denoe  pnwM 
faeU  to  pro?e 
hhn  dead  with- 
out ianie. 


RowE  V.  Haslanb. 

In  ejectment,  e\4dence  was  given,  that  one  James  Hasland,  a 
poor  labourinff  man,  was  Uving  at  Liverpool  about  sixty  years 
ago,  whose  titfe,  or  that  of  his  issue  (if  living),  would  supersede 
tne  title  of  the  plaintiflTs  lessor.    Five  witnesses  deposed  that 
they  believed  he  was  dead  without  issue,  but  knew  nothing  for 
certain.    The  plaintiff  produced  the  register  of  *  Waltham,  to 
shew  one  James  Hasland  buried  in  1707;  but  this  plainly  ap- 
peared to  have  been  altered  from  Harrox,  but  by  whom,  or 
where,  did  not  appear.     Clive,  J.,  who  tried  it  at  the  las^ 
Northern  Assizes,  left  it  to  the  jurv,  whether  Hasland  wais. 
dead  without  issue.    The  Jury  thought  so,  and  gave  a  verdict 
for  the  plaintiff,  with  which  the  Judge  reportra  himself 
tisfied. 

Defendant  now  moved  for  a  new  trial,  as  contrary  to 
dence. 

Lord  Mansfield,  C.  J. — In  establishing  a  tide  upon  a  ^ 
'digree,  where  it  may  be  necessary  to  lay  a  branch  of  the  fiunSy 
out  of  the  case,  it  is  sufficient  to  shew,  that  the  ^rson  has  ih^^ 
been  heard  of  for  many  years,  to  put  the  opposite  party  upoKX 
proof  that  he  still  exists.     Many  persons  go  to  the  Elast  and 
West  Indies,  and  are  never  heard  of  again.    What  is  done  on 
such  a  trial  is  no  injuiy  to  the  man  or  to  his  issue,  if  he  should 
afterwards  appear  and  claim  the  estate.     I  am  therefore  satis- 
fied with  the  Judge's  direction,  and  with  the  verdict,  upon  the 
reason  of  it,  as  well  as  upon  the  Judge*s  authority  (c/). 

Rule  discharged. 


(<0  **  According  to  the  statute  19  C.  S, 
c.  6,  with  retpect  to  leases  dependent  on 
lives,  and  also  according  to  the  statute  of 
bigamy,  1  J.  1,  c.  11,  the  presumption  of 
the  duration  of  life,  with  respect  to  persons 
of  whom  no  account  can  be  given,  ends  at 
the  expiration  of  seven  years  from  the  time 
when  they  were  Isst  known  to  be  living;" 
per  Lord  EUsnborough  in  Doe  v.  Jetnm, 
6  East,  85 ;  which  principle  is  recognised 
in  Doe  dem.  Lloyd  v.  Deakin,  4  B,  &  A. 
4S3>  where  it  was  decided,  that  the  flu:tof 
a  tenant  for  life  not  having  been  seen  or 
heard  offer  fourteen  years  by  a  person  re- 
siding near  the  estate,  although  not  a 
member  of  his  femily,  is  primd  facie  evi- 
dence of  his  death.  See  also  Doe  dem. 
Banning  v.  Ch^in,  15  East,  293.  Under 
a  plea  of  coverture,  where  it  appeared  that 
the  defendant's  husband  went  abroad  twelve 


years  ago;  it  was  held,  that  the  defendsDt 
was  bound  to  prove  that  he  was  alive  with- 
in seven  years:  but  the  production  of  kc* 
ters  written  by  him  to  his  friends  witUs 
that  period,  was  held  suHdent  pnsf; 
HopeweU  v.  De  Pteno,  S  Camp,  ill— 
There  the  feet  of  the  party  not  having  bees 
heard  of  for  seven  years  raised  a  piesuMp 
tion,  that  he  was  dead,  which  it  is  fer-the 
other  party  to  rebut.  But  if  it  appear,  dMt 
he  has  been  heard  of  within  that  period, 
and  the  issue  is  «n  the  Kfe  or  deadi  of  dtt 
person,  the  proofUes  on  the  party  aisfilim 
the  death;  for  the  presumption  is,  that  die 
party  continues  alive,  till  the  cootrary  ^ 
shewn,  either  by  direct  proo^  or  by  fecU 
which  raise  the  presomption  of  his  bcinf 
dead;  WUtem^.Hodgee,  S  East,  3U.  Sec 
Vin.  Abr.  Ahmnce  (B) ;  Eminee  (T.  b. 
87)  ;  Stark.  Evid.  P.  iv,  1120. 
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Glover  r.  Black. 

&  C.  Anttr,  399. 

X  HIS  case  was  again  argued  by  Morton,  for  the  plaintifij;  and 
Nortotiy  Solicitor-General,  for  the  defendant. 

Morton  insisted,  that  the  respondentia  creditor  has  an  in- 
terest in  the  ^oods:  a  pledge  witnout  a  deposit: — pecunia  tra- 
fectitia,  as  called  by  Maleyne,  Lex  Mercat.  c.  31.  He  trades 
at  the  peril  of  the  sea;  the  voyage  is  an  adventure  at  his* 
bazard.  The  respondentia  interest  is  therefore  a  merchandize, 
uid  the  insurance  is  upon  goods  and  merchandize.  As  to 
Gcauds  that  are  suggested  to  oe  consequent  on  this  doctrine, 
the  Court  will  not  adopt  the  supposition  of  a  possible  fraud, 
prhere  none  has  actually  happened.  And  as  to  the  case  put  of 
*  demanding  a  return  of  premium,  (in  the  last  argument),  it  [  *406  ] 
sannot  happen  in  this  case;  because  no  person  can  ship  goods 
in  the  India  trade,  but  on  the  Company's  account.  By  stat. 
19  Geo.  2,  c.  37,  s.  5,  no  insurer  on  respondentia  shall  oe  an- 
i#erable  for  more  than  the  value  of  the  insured's  interest  in 
dbie  ship  or  goods;  and  if  the  goods,  &c.  do  not  amount  to  the 
iralue  of  the  sum  lent  thereon,  the  borrower  shall  be  re- 
iponsible  to  the  lender  for  so  much  of  the  money  lent,  as  he 
Imth  not  laid  out  on  the  ship  and  merchandize^  together  with 
iie  insurance,  &c.,  notwithstanding  the  said  ship,  &c.  be 
K>tally  lost.  Hence  I  argue,  that  respondentia  interest  b  in- 
lorable,  eo  nomine,  as  goods;  because  one  is  made  the  measure 
)f  die  other.  And  the  insurer  always  considers  respondentia 
18  goods,  because  he  allows  the  bond  itself  to  be  the  only  proof 
)f  interest  necessary,  and  never  enquires  after  the  value  of  the 
joods  on  board. 

Norton,  SoUcitor-General,  observed,  that  in  every  India  ship 
Jiere  is  always  a  private  adventure;  and  Captain  Glover  had 
sertainly  one  in  the  case  at  bar.  Respondentia  interest  must 
ilways  be  insured  nonUnatim  and  specifically;  because  it  is  in 
tself  no  general  or  special  property,  no  interest  in  the  goods  at 
dL  The  contract  does  not  enable  the  lender  to  proceed  against 
my  part  of  those  goods;  he  cannot  attach  them,  if  the  bor- 
rower be  insolvent ;  lie  has  no  remedy  in  rem,  but  in  personam 
mly.  This  distinguishes  this  case  from  a  mortgage;  for  in 
liort^ages  the  thing  is  bound  to  pay  the  debt.  As  to  fraud;— 
le  who  underwrites  for  respondentia  does  it  for  the  whole 
royage;  he  who  underwrites  for  goods,  runs  no  risk  any  longer 
faan  the  goods  remain  undisposed  of.  But,  whether  more  or 
688  advantageous,  is  not  the  question:  the  underwriter  should 
snow  what  he  insures;  the  insured  should  name  it  at  the  time, 
lot  upon  after-thought,  as  he  may  Uke  best.  If  respondentia 
lannot  be  insured  so  cheap  as  goods,  that  argument  is  decisive 
or  us;  if  it  can,  then,  in  the  name  of  honesty,  why  not  name 
t?     In  all  commerciflJ  countries  there  is  a  special  form  for 


nsuring  respondentia,  nominatim.    Would  such  a  custom  have  - 
^prevaued,  unless  the  merchants  had  seen  good  reason  for  it?  L 
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In  no  case  before,  has  a  policy  for  the  one  been  allowed  as  valid 
for  the  other.  And,  as  it  never  has  been,  so  it  never  ought  to 
be.  You  might,  with*  equal  propriety,  confoiind  an  insurance 
on  the  ship  and  her  freight,  or  with  greater ;  that  being  more 
nearly  allied  than  the  present  instance,  it  being  the  earnings 
of  the  ship.  As  to  the  argument  drawn  from  the  act  of  Par- 
liament, tne  substantial  purpose  of  it  was,  to  prevent  a  gaming 
policy,  as  far  as  possible.  Therefore  it  enacts,  that  the  fund 
shall  be  equal  to  what  is  pretended  in  the  reipondentia  bond. 
The  admitting  the  bond  to  be  sufficient  proof  of  the  interest  is 
by  private  agreement,  by  a  special  clause  in  the  policy,. where- 
by the  lender,  who  is  insured,  is  not  to  contest  tins  matter  with 
the  fraudulent  borrower,  but  leaves  the  insurer  to  do  it  for  him. 

[See  S,  a  pott,  422.] 
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Qtu  KUie  at- 
testation of  a 
will  of  lands  be 
valid,  when  the 
witnesses  only 
see  the  last 
sheet  of  the 
wiU? 


Bond  v.  Seawel^, 

^.  C.  3  Burr.  1773. 

Issue  to  try  the  validity  of  Sir  Thomas  Chitty's  wiH  On 
the  trial,  this  special  case  was  made : 

Sir  Thomas  Chitty  made  his  will,  SOth  March,  176S,  all  of 
his  own  hand-writing,  upon  two  sheets  of  paper,  wrote  in  folio 
pages  on  all  sides,  and  signed  at  the  bottom  of  each  page.  The 
sentences  and  words  were ^  connected,  from, the  bottom  of" 
each  page  to  the  top  of  the  next  (and  particularly  fironi  the 
fourth  side  of  the  first  sheet  to  the  first  side  of  the  seocmd  sheet), 
that  they  were  imperfect  and  nonsensical,  if  read  apart,  but  clear 
and  intelUgible,  when  read  together.  He  ako  made  a  codicil 
in  like  manner,  on  a  single  sheet.  The  testator  then  called 
in  Francis  Harding,  shewed  him  both  sheets  o{  the  will»  and 
his  simature  to  every  page,  told  him  that  was  his  will,  and 
also  shewed  him  the  codicil,  and  desired  him  to  attest  both, 
which  he  did  on  the  last  sheet  of  the  will,  and  on  the  codicil, 
in  the  presence  of  the  testator,  and  then  left  the  room.  John 
[    •408    ]  Vaughan  and  John  Leyland  came  in  immediately  after* wards; 

the  testator  shewed  them  the  codicil  and  the  last  sheet  of  the 
will,  and  sealed  them  in  their  presence,  took  each  of  them  i^, 
and  severally  deUvered  them  as  his  act  and  deed.  These  wit- 
nesses then  attested  the  same  in  the  testator's  presence,  but 
never  saw  the  first  sheet  of  the  will,  nor  was  it  produced  to 
them,  nor  was  the  same  or  any  other  paper  on  the  table.  After 
the  testator's  jdeath,  both  sheets  were  found  in  his  bureau,  not 
pinned  together,  but  (with  the  codicil)  wrapped  up  in  one  piece 
of  paper. 

QtuBre,  Whether  this  was  a  will  duly  executed,  according  to 
the  statute  to  prevent  frauds  and  perjuries  ? 

Morion,  for  the  plaintifi^,  argued  in  support  of  the  will: — 
That  in  the  last  sheet  there  are  no  hnda  devised;  therefore  lo 
that  alone,  no  formal  attestation  was  necessarv;  so  that  Ae 
testator  must  intend,  that  the  attestation  should  relate  to  the 
first  sheet :  That  no  witness  is  expected  to  know  the  numbcft 
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of  sheets  or  skins  in  a  will;  the  statute  gives  no  direction  (or 
that  purpose.  It  is  allowed,  that  the  last  sheet  is  well  exe- 
mited:  the  question  is,  what  does  that  extend  to?  AD  is  of 
the  testator  s  writing,  the  context  runs  from  one  sheet  to  an- 
3ther ;  therefore  he  meant  to  publish  his  whole  will ;  and  declares 
that  his  intention  in  the  last  sheet.  The  last  sheet  is  clearly 
^d ;  shall  the  first  be  bad  ?  Suppose  the  mansion-house  de- 
mised in  the  first  sheet,  and  the  out-houses  in  the  second; 
irould  the  Court  separate  them  by  this  nicety  of  construction  ? 
In  aU  trialsi  a  witness  is  only  shewn  the  last  sheet  upon  which 
bis  attestation  is  signed^  and  by  which  only  he  knows  the  iden- 
tity of  the  instrument  Lea  and  Libb^  S  Mod.  262y  1  Show. 
38,  88,  Comb.  174,  Carth.  35;  Reports  temp.  Holt,  748;  Re- 
ports in  £qu*  263,  (relied  on  by  the  other  side),  [was]  a  will 
ittested  by  two  witnesses,  [and]  a  codicil,  reciting  tne  will, 
attested  by  two  witnesses  also,  one  of  whom  was  also  a  witness 
to  the  will :  held  not  to  be  well  executed.  But  that  was  the 
case  of  one  complete  instrument  attested  by  an  incompetent 
(lumber,  and  of  a  co*dicil  subsequent  msiny  months  in  date.  [  *409  ] 
We  have  three  witnesses,  who  all  attested  the  whole,  that  Sir 
Thomas  Chitty  meant  to  pubUsh  as  his  will  at  the  same  time. 
Suppose  a  will  is  made  without  any  attestation ;  and  after- 
iwas,  by  a  codicil,  the  testator-  refers  to  it,  and  confirms  it, 
ind  has  three  witnesses  to  the  codicil :  this  would  be  a  good 
iiU(^).  [In]  MoUneux  and  MhUnetiXy  Cro.  Jao.  144,  the 
juestion  was,  whether  a  man  had  made  a  good  will  in  writing, 
tmder  the  statute  of  wills.  He  devised  to  his  sons,  **  accora- 
^*  ing  to  the  intent  expressed  in  certidn  other  writings,  therein 
"  mentioned.''  Court,  held  it  to  be  good  by  way  of  reference. 
Ehf  the  same  rule  I  now  contend,  that  the  first  sheet  of  Sir 
liKmias  Chitty's  will  i^  well  attested,  being  in  like  manner  re- 
Gsnred  to  by  the  last,  which  is  allowed  to  be  indisputably  good. 
^  YateSf  for  the  defendant,  observed,  that  the  question  is  not. 


(ff)  It  wonld  not  be  a  good  will  siikce  the 
Statute  of  Frauds.  The  original  will  re- 
Gentd  to  by  the  codicil,  must  have  been 
properly  executed,  for  if  it  be  bad  in  its 
ioeeptioD,  no  codidl,  though  properly  eze- 
mledt  can  give  efkct  to  it.  As  where  a 
tamor  demised  lands  by  a  will  written  ia 
his  own  hand,  but  which  had  no  witnesses, 
ind  then  by  a  codicil,  duly  executed  and 
iriMcribad  by  fbur  witnesses,  redted  and 
Me  notice  of  it,  it  was  held  that  the  will 
iras  void;  AU^Geu,  v.  Bamet,  2  Vem. 
1^,  Free,  in  Ch.  270.  In  a  leading  case 
m  ibit  sttbject,  this  doctrine  has  been  laid 
Itwn,  .ffla.  that  every  codicil,  referring  to 
I  previous  duly  executed  will,  unless  con- 
faied  in  expression,  is  a  repubUcation  of 
ineh  win,  though  the  codidi  relate  only 
(•ftiaoosdfniferty;  Bantesr,  Crowe,  1 
Vm, .  Jvn.  486,  confirming  the  case  of 
fekariiy  V.  Temon,  1  Com.  R.  381 ;  Pig- 
ftU'f.  Watkf,  7  Ves.  Jun.  98,  S.  P.  Lord 

to  have  been  of  the  same 


opinion,  in  (Hhton  v.  Lord  Montford,  1 
Yes.  S.  492 :  and  see  PotUr  v.  PotUr,  Id. 
437  f  -Doe  dem.  Pate  v.  Dwy,  I  Cowp. 
158.  It  was  at  one  time  thought,  that  an 
intention  to  republish  should  be  manifestly 
declared  or  expressed;  AtU-Oen,  v.  Dovm^ 
ingi  Ambler,  571.  Whether  a  subsequent 
wridng  be  considered  as  the  condusion 
of  a  will  begun  before,  as  in  Carleton  v, 
Gfiffiny  1  Burr.  549,  or  as  a  codidi  re- 
publishing a  will,  it  must  be  attested  by 
three  witnesses.  Such  republicatioo,  un- 
less controlled,  will  pass  after-purchased 
lands ;  Piggotty.  Waller,  ubi  supra  i  Lady 
Straikmore  v.  Bowes,  7  T.  R.  482,  con* 
firmed  in  D.  P.,  2  Bos.  &  P.  500;  Oood- 
title  dem.  Woodhoute  v.  Mereditlt,  2  M.  & 
S.  5 :  but  it  will  not  operate  upon  a  thing 
which  has  oome  by  substitntton  into  the 
place  of  somediing  existing  at  the  time  of 
publislilng  the  wiU,  but  since  withdrawn ; 
Hohneey,  CwMtt,  7  Ves.  Jun.  499;  Lmw 
V.  WUkifU,  fo  East,  24 1« 
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whether  the  will  is.  genuine,  but  whet&er  duly  published  under 
the  statute  of  firaucb.  And  in  support  of  a  general  law  made 
for  the  security  of  devises,  it  is  pi^oper  to  go  even  against  the 
intent  of  any  particular  testator.  This  statute  has  been  al- 
ways strictly  interpreted ;  and  the  first  sheet  was  never  seen 
by  two  of  the  witnesses.  Had  the  sheets  lain  one  upon  another, 
and  been  connected  together,  I  allow  it  would  be  a  good  at- 
testation, though  the  witnesses  might  never  see  the  under 
ones.  The  law  implies  that  they  did  see  them,  till  the  contrary 
apipears ;  and  if  they  saw  but  the  extremest  edge  of  the  paper, 
it  will  be  sufficient.  But  here  there  is  a  direct  absolute  ne- 
gative. The  witnesses  have  sworn,  they  did  never  see  the 
first  sheet.  In  Lea  and  lAbb^  as  reported  in  S  Mod.  the  C!ourt 
put  this  very  case  in  terminis,  and  neld  it  no  good  attestation. 
The  reason  is,  because  the  testator  may  afterwards  substitute 
another  sheet  in  the  room  of  that  he  had  first  written ;  which, 
if  proved,  would  clearly  vitiate  the  will.  The  Case  of  ilfblr- 
neux  and  MoUneux  was  only  a  question  of  description;  and 
the  Court  very  justly  held,  that  the  nature  of  the  estate  might 
well  be  described,  by  reference  to  another  instrument. 
[    *  410    ]       *  Morton^  in  reply,  observed,  that  a  man  might  as  easily  change 

a  sheet  in  his  will  for  a  new  one,  after  he  had  shewn  and  piu>- 
lished  it  as  before ;  unless  the  witnesses  must  subscribe  efoery 
sheet,  which  was  never  yet  contended.     And  that,  as  to  the 
legal  possibility  of  seeing  tfte  edge  of  every  sheet,  nothing-" 
hinders  a  man  from  writing  his  win  on  paper  of  various  sises^ 
and  if  a  little  bit  be  inserted  in  the  middle  of  his  will  betwi 
several  other  sheets,  no  witness  can  prove  its  publication,  othei 
wise  than  by  inference  and  connexion.     Aiid  that  the  con- 
nexion of  grammar  and  context  is  altogether  as  rational  and 
certain  a  criterion,  as  the  connexion  ot  a  wafer  or  pack-thread^i^ 
which  Mr.  Yates  has  admitted  would  have  made  it  a  good  pub—^ 
lication  of  the  first  sheet,  though  it  had  lain  out  of  sight,  and- 
totally  covered  by  the  second. 

[Foit,  422,  454] 


Thb  King  v.  Delaval  and  Others, 

S.  C,  3  Burr.  1434. 

When  the  Court  AnN  C  ATLE  Y  (the  daughter  of  a  gentleman's  coachman), 
^be^eon^f  ^^  apprenticed  by  her  faUier,  at  sixteen  years  old,  to  one 
proteciioatoOie  Bates,  a  music-master,  for  seven  years;  and « the  fatiier  was 
party  redettndo  bound  in  a  penalty  of  200/.,  in  case  of  the  girVs  misbehaviour 
If  th^*ch«ige  ^^  running  away,  when  quaUfied  to  be  profitable  to  her  master. 
the  custody  of  About  the  age  of  nineteen,  she  became  acquainted  with  Sir 
the  person,  it  b  Francis  Blake  Delaval,  and  had  a  criminal  correspondence  with 
o^*  ^**°*  ^^    him,  which  produced  other  irregularities  in  her  conduct.  Bates, 

the  master,  being  angry  at  her  behaviour,  threatened  to  turn 
her  out  of  doors,  and  sue  the  father  for  the  penalty.  Here- 
upon Sir  Francis  took  a  lodging  for  her  and  her  mother,  and 
furnished  it,  the  master  allowing  her  25L  a  year  for  her  board, 
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and  being  to  have  her  earnings  as  a  singer  at  Covent  Giarden     tri  Knro 
Theatre  and  Marybone  Gardens.  v. 

Afterwards,  at  the  girl's  request,  Sir  Francis  paid  Bates  the  .  p«''Avaim  ^ 
200/.  penalty,  and  agreed  to  pay  him  200L  more,  for  het 
earnings  this  season,  and  had  a  general  release  from  him  to 
the  gin  and  Catley  the  father.  She  then  a^eed  to  bind  heir- 
self  apprentice  to  Sir  Francis  for  the  residue  of  the  term 
in  the  common  form,  and  with  the  usual  covenants  of  such 
^indentures,  and  also  a  special  covenant  not  to  leave  Sir  Fran-  [  ^41 1  ] 
cb's  house ;  and  Sir  Francis  covenanted  to  instruct,  or  cause 
her  to  be  instructed,  in  the  art  of  music.  The  father  was  made 
a  party  to  this  indenture ;  but  when  Fraine  the  attorney  brought 
it  him  to  execute,  he  kept  it ; — and  now,  13  May,  moved  the 
Court  for  an  information  against  Sir  Francis,  Bates  the  master, 
and  Fraine  the  attomev  for  a  conspiracy  to  debauch  his  daugh- 
ter imder  the  forms  of  law;  and  tor  a  habeas  corpus  directed 
to  Delaval  to  bring  in  the  body  of  Ana  Catley ;  which  he  did 
the  next  day,  without  ^y  return  in  scripiis{f)  (which  the 
Court  allowed  to  be  w^  enough),  and  the  girl  was  discharged 
out  of  his  custody.  Upon  this  the  father  attempted  to  seize 
her  in  Court,  but  was  not  permitted,  and  reprimanded  for  the 
contempt  by  the  Chief  Justice.  She  declared  her  attachment 
to  Sir  Francis,  and  aversion  to  go  home  with  her  father ;  upon 
which,  Norton^  SoUcitor-General,  desired  the  directicm  of  the 
Court,  that  she  might  be  protecrod  from  any  violence  redeun- 
do.  But,  as  her  intention  was  plain  to  return  to  cohabit  with 
Sir  Francis,  the  Court  hesitated  as  to  that  point ;  and  said,  that 
such  protections*  depend  on  the  circumstances  of  the  case. 
Sometimes  we  go  so  far  as  to  send  an  officer  with  th&  parties 
home.  At  other  times  we  only  protect  in  the  face  of  the  Coust. 
It  may,  or  may  not,  be  proper  for  a  father  to  have  the  custody 
of  his  child  imder  age,  [till]  arrived  at  ^ears  of  discretion.  In 
the  present  case,  he  seems  to  have  assigned  over  his  parental 
authority  to  Bates  the  master,  by  the  indenture  of  apprentice- 
ship. However,  let  cause  be  shewn  on  the  information,*  the 
16th,  (being  the  last  dav  of  Term)  and  let  the  girl  and  her 
master  then  attend;  and  m  the  m^an  time  let  no  person  molest 
her  on  pain  of  being  committed. 

On  the  16th  cause  was  shewn;  and  the  conduct  of  the  younff 
woman  appeared  so  thoroughlv  vicious,  that  the  Court  declareo, 
they  had  no  hopes  of  reclainung  her;  and  that  the  only  ques- 
tion was,  whether  any  temporal  crime  had  been  committea  de- 
serving the  interposition  of  this  Court. — They  were  led  to  be- 
lieve, that  the  ffirl  had  been  ruined  by  conspiracnr,  and  that  the 
father  and  mother  were  originally  parties  to  it;  tnough  now  the 
&ther  appeared  in  the  Ugnt  *of  prosecutor.  The  rule  was  [  *412  ] 
therefore  enlarged  to  the  first  day  of  Trinity  Term(jf),  that 
the  father  and  mother  might  answer  the  matter  of  the  defend- 
ant's affidavits.  (^'  Qu.  If  they  should  appear  to  be  guilty,  who 
wiU  be  now  the  prosecutor?**) 

(/)  See  Math't  Ca.,  poiU  S05;  WarmmCt  Ca.,  1204. 
(g)  See  fMtf  439,  S,  C. 
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t  But  as  to  tbe  deliverv  in  pursuance  of  the  habeas  conu, 

Norton,  Solicitor-general,  observed,  that  tbe  Court  hare  oca 

!_.  ^ver  very  reluctant  to  do  any  thing  but  release  from  tbecui- 
finement;  and  cited  the  King  and  Clarkson,  Trin.,  7  Geo.  1, 
Str.  444;  King  and  Johmon,  H.  10  Geo.  I,  Id.  ff79,  Lord 
Rayia.  1334;  King  and  Smith,  Trin,,  10  Geo.  ■£,  Stra.  98i 

Lord  Mansfielo,  C.  J. — We  have  considered  those  axt 
very  fully.  We  think,  what  was  done  in  all  of  them  was  ten 
right;  but  we  don't  agree  with  what  was  said  in  the  bootuaboid 
them.  In  the  case  of  wards,  not  mi  juris,  the  Court  is  boiurf 
to  protect  them.  And,  wherever  the  Court  does  not  thint 
fit  to  deliver  the  parties  into  any  special  custody,  they  <i!l 
privilege  them  redetntdo.  If  tbe  Court  refuses  that,  it  Jis- 
pliedly  directs  the  parties  to  break  the  peace,  even  in  Pilaa- 
Vard.  Ab  to  the  cases;  I,  A',  and  Clarkson,  A  young Udi, 
of  marriageable  years,  lives  with  her  legal  guardian.  A  mm 
claims  to  De  her  husband,  and  sues  out  a  habeas  corpu*.  !>hc, 
bi  Court,  denies  the  marriage.  Till  the  fact  ia  tried,  the  Cjor 
cannot  change  the  custody.  They  thertsforc  j»rotecteii  Kn 
home  by  a  tinstatt',  lest  the  pretended  husband  should  seiu'brr 
rcdeiinda,  ISut  this  bears  no  resemblance  to  Lady  llarnol 
Berkley's  Case,  as  the  reporter  has  made  the   Court  decUre. 

2,  K.  and  Johimon.  Frances  Holland,  a  child  of  nine  yeart  oU. 
brought  up  in  custody  of  a  guardian,  appointed  by  the  Spirinul 
Court.  This  Court  delivered  over  the  custody  of  tlie  cluUi« 
her  guardian,  appointed  by  her  father's  will  i — the  Court  did 
right.  What  authority  had  the  Spiritual  Court  to  appomt  i 
guardian  in  such  a  case?  If  a  cliild  be  in  custody  improper  ff( 
it,  tlie  Court  ivill  not  remand;  for  if  it  remands,  it  miisi  »k' 

•413  ]  protect.  And  if  a  child  be  kidnap*ped,  or  kept  up  for  thepiir- 
pose  of  prostitution,  shall  this  Court  send  them  back  again,  tnl 
not  rather  restore  them  to  their  parents  or  guardians  ?  It  b  said 
in  the  next  case,  that  Lord  Raymond  repented  of  what  «w 
done  in  this.  Hia  Lordship  was  latterly  a  very  scrupulous 
man.     But  we  are  clear,  his  first  Judgment  was  the  right  ok. 

3,  A',  and  Smith,  A  boy  almost  lourteen  living  with  his  auni. 
brought  up  hv  habeas  corpus  at  the  suit  of  his  father.  Tbe 
Court  only  delivered  liim  out  of  custodyi  and  informed  lum,  bf 
might  go  where  he  pleased.  He  chose  to  remain  with  his  aunt 
According  to  the  note  I  have  seen  of  itj  the  Court  hail  a  vtrt 
ill  opinion  of  the  father's  designs ;  and  tbe  boy  expressed  grfU 
unwillingness  to  go  to  him. — tjpon  the  whole,  the  true  nue  v> 
be  collected  from  all  these  cases  is,  that,  if  the  circmnstaneei^^ 

Juire  a  change  of  the  custody,  it  must  be  delivered  in  Court: 
f  they  do  not  require  it,  the  privilege  redeundo  is  of  course(i'>' 
In  the  present  case,  upon  the  circumstances,  we  think  itier* 
improper  for  her  to  go  to  her  father.  He  used  her  iU  before 
she  was  apprenticed;  and  by  the  indenture  has  parted  withaU 
his  parental  authority.    She  must  be  discharged ;  and  of  course, 

(/,)  B.  V.  Uead,  1  Burr.  542;  R.  v. 
Clarke,  Id.  BOB.  In  R.  v.  Brook,  i  Burr, 
lasi,  the  Cuurlgave  the  person  a  lipilaff 
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mil  have  her  privilege  redeundo:  but  I  will  not  interpose inany  Thb  Kwp 

Extraordinary  manner.  Delavai. 

Dennison,  J.,  WiLMOT,  J.,  occord.  y V    . '  / 


Stephen  [et  aF.]  v.  Coster  et  aF. 

S,  C.  8  Piirr.  1408. 

JilCTION  on  the  case  against  certain  malt-factprs,  for  V>ftding  wharfingen  in 
and  unloading  malt  at  the  pkintiiTs  wharf,  without  paying  any  London  are 
duties  fot  the  same.    0«  trial  at  GuiidhaJl  the  ^llpwmg  spe-  ^:^^'^"' 
eial  case  was  made :  goodi  unladen 

By  an  order  of  Privy  Coiuicil,  Ist  of  ]^ay,  1674, — ^reciting  into  lighters, 
the  statute,  23  Car.  2,  c-  U  >  li.  44,  which  enacts,  "  That  a  pub-  ^^^^J^' 
lie  wharf  or  key  be  lefk  along  the  f  iirev-side,  frojn  the  Temple  wharfs. 
to  London-Bridge,  forty  feet  wide;  and  that  no  vessels  shall  [Pm*.  423.] 
•lie  before  the  same  longer  than  ^hall  be  necessary  for  the  [    *4'14    J 
lading  or  unlading  of  godds, -^thout  consent  of  the  several 
wharfingers;  and  that  it  shall  be  lawful  for  all  persons  to  load 
or  unload  goods  at  .the  satne,  paying  for  whaipfage  and  cranage 
such  rate^,  as  the  $Ung  in  council,  from  time  to  time,  shall  ap- 

E>int." — King  Charles  2d  did  appoint  certain  rates  to  be  taken 
r  all  goods  brought  unto,  shipped  off,  leaden  or  unloaden,  at 
Brooke  s  wharf;  and  that  the  rate  for  malt  was  Qd»  per  score. — 
That  the  plaintiffs  were  wharfingers,  and  possessed  of  Brooke's 
wharf,  and  entitled  to  the  said  rates  ;*^that  the  defendants  were 
consignees  of  a  loading  of  malt,  which  was  brought  in  a  west* 
country  barge  to  Brooke's  wharf;  which  barge  was  fastened 
and  lay  at  Brooke's  wharf,  and  unloaded  a  small  part  of  her  ^ 
cargo  upon  the  said  wharf;  and,  while  she  lay  there  fastened, 
the  other  part  of  the  cargo  was  taken  out  and  put  on  board 
lighters,  and  never  landed  on  the  wharf.  The  question  is, 
whether  the  defendants  are  liable  to  pay  the  wharfinger  ac- 
cording to  the  rates  mentioned  in  the  order  of  council  for  such 
part  of  the  cargo  as  was  put  on  board  the  Ugbtersi  and  never 
landed  on  the  wharf. 

Wallace,  for  plaintiffs. — At  common  law  none  could  lade  or 
imlade  at  a  wharf,  hut  by  contract  with  the  owner.  This  act  of 
ParUament  obUges  the  owner  to  allow  the  use  at  certain  rates; 
therefore  just  and  reasonable,  that  he  should  have  the  rate  ap- 
pointed. Defendant  fastened  in  the  usual  way  for  unlading, 
which  the  plaintiff  could  not  prevent;  and  so  had  the  use  and  - 
benefit  of  the  wharf.  In  the  case  of  a  fair,  stallage  is  due, 
whether  a  man  sells  any  thing  or  no;  Case  o{Nemngton  Fair, 
2  Roll.  Abr.  123  (i).  The  statute  has  not  fixed  how  much  he 
«hall  unlade  at  the  wharf; — therefore,  by  unloading  a  bushel 
a  day,  he  may  justify  lying  there,  may  keep  other  barges  off, 
9i^d  unlade  the  rest  of  his  carso  in  lighters, 

Burlandf   Seijeant,  for  defendants. — The   statute  vests  a 
power  in  the  King  and  Council  to  make  rates.     If  the  power 

Cs. 


•» 


f )  Market  (B)  pi.  1 ;  S.  P.  Hlckwan't     835 ;  Com.  Dig.  M<wket  (F  9).  I3e«  Mayer 
,  ibid,  pi.  2  ;  HiU  v.  Hmokwt  Moove,     of  Normch  ▼.  SwaHf  poit,  1116. 
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8«»BEH      is   exceeded,   the  order   of  council   is    void.      •  The  toiJi 
-^  "  broug/tt  ttnfo  the  wltarf"  are  in  the    order   only,  and  Ml 

■  in  the  act  of  Parliament.     A  wharfinger  could  not,  at  commM 

laWj  hinder  barges  from  being  unladen  into  lighters.  \'» 
necessity  tlierefore  for  a  statute  to  enable  the  barges  m  tt 
do.  The  compensation  arises  from  the  new  riEht  given  by  tk 
statute,  not  for  that  which  the  barge-master  nad  at  conmuo 
law.  By  a.  SI,  there  is  a  penalty  laid  on  the  whar&iger,  n- 
fiising  to  let  goods  be  landed  and  shipped  at  or  off*  M^  whtfC 
This  shews  the  intent  of  the  act:  "  Landed  at"  and  "  dnwd 
off"  refer  to  that  only  which  is  on,  or  comes  to,  land.  Doij 
is  given  for  wharfage  and  cranage  jointly :  For  the  use  of  di 
land,  and  for  the  instrument.  This  applicable  only  to  whit  i 
unloaded  on  the  key.  We  have  used  neitlier  wharf  nor  ctint 
The  measure  of  the  duty  is  the  quantity  shipped  offer  on:  A 
most  uncertain  criterion  upon  t)]e  pretence  now  &et  up!  Hm 
will  the  whaHlnger  know  how  much  is  put  into  the  ughten! 
As  for  the  benefit  of  fastening,  it  arises  from  a  tortious  use  of, 
and  intrusion  on,  the  wharfinger's  property;  for  which  beba 
remedy  by  action.  If  the  act  had  given  the  barge  a  Hcht  Is 
moor  longer  than  was  necessary  for  unloading,  then  it  haa  bea 
reasonnble  to  have  given  a  toll  in  recompence:  But  sectti 
haa  prohibited  it.  By  the  doctrine  now  contended  ibr,  lie 
merchant  would  be  subject  to  the  inconvenience  of  a  double 
duty;  one,  for  unloading  into  lighters;  the  other,  for  lauiiif 
at  any  other  part  of  the  river.  Sect.  4^  is  a  sufficient  restniit 
upon  the  merchant.  They  can  lie  no  longer  than  is  necesMrj. 
If  they  anchor,  and  ship  off  their  goods  in  the  middle  of  ihf 
•  Aic  1  "*^'''  ""^  ''"*y  '^^^  ^^^^"  ^*^  payable.  Why  then  is  it  duelbf 
L  *''*  J  doing  the  same  thing  nearer  land?  "The  case  of  stalla^U 
because  whoever  sets  up  a  stall  takes  the  benefit  of  the  fair,  i: 
far  as  lays  in  his  power.     We  take  no  benefit  of  the  whart 

Lord  Mansfield,  C.  J.— This  being  a  case  of  great  con*- 
qnence  to  the  wharfingers  and  barge-masters  in  general,  lei  i'> 
stand  for  further  argument. 

[S.  C.  Foil,  123.] 


Thk  King  v.  Nueys  and  Galey. 
X  HESE  were  the  three  subscribing  witnesses  to  Mr.  Jolliffei 
will,  (see  p.  '3ii(i),  who  were  afterwards  convicted  of  perjur?' 
on  three  several  indictments,  for  swearing  at  the  trial  at  bar, 
that  the  testator  was  utterly  incapable  of  making  one:  And 
they  now  received  judgment,  to  be,  each  of  them,  imprisoned 
six  months,  to  stand  twice  in  the  pillory,  with  a  paper  on  ihw 
heads  denoting  their  crime,  once  at  Westminster  Hall  GaWi 
and  once  at  Charing  Cross ;  and  to  be  transported  to  Americi 
for  seven  years. 

N.  B. — The  elder  Nuey  was  about  70  years  of  age.  ^^ 
younger  about  35;  and  Galey  about  60.  They  afterwards  ol-- 
tained  a  pardon  in  respect  to  their  transportation. 
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SITTINGS  AFTER  TERM.— LONDON. 

Nbwby  r.  Reed. 

It  was  ruled  by  Lord  Mansfield,  C.  J.,  and  agreed  to  be  tbe  in  caM  of  a 
course  of  practice,— That  upon  a  double  insurance,  though  the  ^"^J'^J^ 
insured  is  not  entitled  to  two  satisfactions;  yet,  upon  the  first  ^amaynoom 
action,  he  may  recover  the  whole  sum  insured,  and  may  leave  the  whole  a- 
the  defendant  therein  to  recover  a  rateable  satisfaction  firom  gtinrtanyofthe 
the  other  msurers  (*).  £^m*to  le- 

oover  aatif file- 

(»)  Where  the  plaintiff  had  insured  at  pay,  and  got  a  verdict   Lord  Maiuftldr^  ^^  ^^  ^® 

Livirpool  on  a  voyage  from  Newfoundland  '*  The  question  seems  to  be  whether  the   '^*^ 

to  Barbadoes  and  the  Leeward  Islands,  insured  has  not  two  securities  for  the  loss 

with  an  exception  of  American  captures,  that  has  happened.     If  so,  can  there  be  a 

and  afterwards  insured  at  London  on  the  doubt  that  he  may  bring  Us  action  against 

tame  ship  from  Newfoundland  to  Domi-  either  t    It  is  like  the  case  of  two  secu- 

nica,  and  from  thence  to  the  port  of  dis-  rities;  where,  if  all  the  money  be  reoover- 

diarge  in  the  West  Indies,  without  that  ed  against  one  of  then,  he  may  recover  a 

exception ;  he  had  a  verdict  against  a  £e»-  proportion  from  the  other.     Then  this 

iloii  underwriter  for  his  full  demand,  with  would  bring  it  to  the  question,  whether 

fiberty  to  the  defendant  to  bring  an  action  the  second  insurance  is  void  as  a  re-assur- 

against  the  Liverpool  underwriters  if  he  ance.     But  a  re-assurance  is  a  contract 

&>oght  fit ;  Rogers  v.  Davit,  Park's  Ins.  made  by  the  insurer  to  secure  himself; 

423  (ed.  1817).   Accordingly  this  defend-  and  this  is  only  a  double  insurance  j"  Da- 

ant  brought  an  action  for  money  had  and  vit  v.  OUdart,  Id.  424.  See  GotUn  v,  £ois- 

received,  in  order  to  recover  a  contribution  don  Asturanee  Cowiptrnfff  ante,  1 08. 
for  the  los8|  which  he  had  been  obliged  to 


Camden  v.  Cowley.  r      j  j^     i 

JxCTION  on  a  policy  of  insurance,  on  a  ship  at  and  from  E^deneaof  the 
«Famidca  to  London.     The  ship  was  also  insured  from  London  general  opinion 
to  Jamaica  generally;  and  was  lost  in  coasting  the  islandi  after  ^?"^?*"J|L 
she  had  touched  for  some  days  at  one  port  there,  but  before  she  ^^^  (^  p„ve 
had  delivered  all  her  outward  bound  cargo  at  the  other  ports  the  custom  of 

of  the  island.  merchants. 

In  order  to  shew  when  the  homeward  bound  risk  com-  insurance  on  a 
mencedy  it  was  necessary  to  shew  at  what  time  the  outward  *^  JiiTS* 
bound  risk  determined;  and  to  prove,  that,  by  the  custom  of  by  ^"2^^ 
merchants,  the  outward  bound  nsk  determinea,  not  when  the  mooring  twen- 
ship  arrived  and  moored  twenty-four  hoiurs  in  any  port  of  the  tj-knr  boon  in 
island,  (as  the  plaintiff  in  the  present  cause  contended),  but  JSdoea^!*' 
when  she  had  been  safe  twenty-four  hours  in  her  last  port  of  oontinue  tiu  she 

deUvery .  comas  t<Hlie  last 

Lord  Mansfield,  C.  J.,  ruled,  that  insurance-brokers  and  v^^^^"^* 
Others  might  be  examined,  as  to  the  general  opinion  and  un- 
derstanding of  the  persons  concerned  in  the  trade;  though 
they  knew  no  particular  instance,  in  fact,  upon  which  such 
opinion  was  founded  (/). 

The  jury,  being  special,  found  a  verdict  for  the  plaintiff. 

(0  As  to  evidence  of  usage,  see  Noble     Dewar,  1  Camp.  508;  Oa^Jsr  ?.  JemUngt, 
▼.  Kemieway,  2  Doug.  510;  yMmeer.      Id.  505,  n.    *<  On  mercantile  oontracts 
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CaHden 
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Trik.  Teum. 

3  Geo.  3,  nes. 

After  a  liill  trial 
by  a  TODipettnl 
jury,  ifno  fmh 
]\gtit  nn  be 

new  trial  ihall 


I 


TRINITV  TERM,  3  OBa  III.  K.  B. 

Motion  for  a  new  trial ;  the  verdict  being  (as  was  Gug|!eM«iI| 
contrary  to  tlie  sense  and  meaning  of  the  parties.  Bui  Lorf 
Mansfield,  C.  J.,  stated  to  theCourt,  that  the  ship  in  question 
was  what  is  called  a  general  ship;  tiz.  advertised  at  Lloyfj 
coffee-house,  as  bound  to  the  island  generally,  and  by  t!« 
course  of  trade  to  touch  at  the  several  ports  of  the  island,  tb« 
to  deliver  some  goods,  and  take  in  others ;  that  it  was  iawnk 
at  and  from  Jamaica,  and  warranted  to  depart  with  conmy. 
The  policy  was  very  inaccurately  worded,  in  not  defining  whM  i 
was  meant  by  being  of  Jamaica;  and  i  left  it  to  the  jury,  »hidl 
was  a  very  capable  one. 

The  inclination  of  my  opinion  was  the  contrary  way:  bu' ' 
think  it  was  thoroughly  tried,  and  that  no  new  light  ran  be 
now  thrown  in.     And,  therefore,  I  am  against  granting  s  nr*   i 
trial;  which,  if  the  verdict  should  he  contradictory,  moAX  intbi  J 
end  pro<)uce  a  third.  1 

Dennison,  J.,  accord. 

WiLMOT,  J.,  accord. — I  think  the  verdict  a  right  one.    Tk 
ship  arrived  at  Jamaica,  the  first  port  slie  came  to  trade  iD(% 
Rxde  demed. 


rduing  (a  intaraairei,  Ac.  Courli  of  Uw 
cxaniine  and  hrai  witneun  of  whal  ti  iht 
nagc  and  Dnd?nMnding  or  BiflrcbiTit) 
convemot  Oicrem:  tw  fliej'  \»ie  a  itili 
peculiar  to  themulve),  which  Sa  ihort,  yet 
u  undcntiiDd  bjr  ihcmi  and  miut  be  the 
Tulrorconilruction:"  Per  Ld.  Ajrdvfcti, 
C.  iij  Boitirrv.  Prnnc.  I  Ve).R.  ISB.  See 
alio  BI...,(v.ron:yiu,aVes.S.  331;  Oioo- 
raad  v.  .ingiTiUiu,  Peslie,  N.  P.  C.  43; 
/lire*  V.  Dtjxgilcr,  4  Camp.  3BB;  and 
anie,  !9B,  300. 

(a)  S™  Fonraft  v.  Devimxhire,  aalr, 
195,  per  Lord  Mansfield  ;  nTtd  Calliniim  v. 
Larkini.  3  T.iiinL  I. 

(i)  S.  P.  Barrai  v.  t^nrfon  Ait.  Camp., 
Pa>li-a  Inv  84  j  Marih.  Ins.  166.  Leighi. 
Mall>tr,\\,.    1  Eed.  413,  J.  C.     Where  a 


wai  l»t  before  that  Amy 
one  part  of  tii<  iaiand  to  asolhet.  lb  k> 
nired  ncorered,  on  the  gmiod  An  ^ 
■KM  prptected  in  nunriiiB  (nun  poA  )•  fM 

in  the  same  idand:    Cnackikamky.iiam, 
2  Tatinr.  301 ;   and  Ke  Contlal^'i.  SM. 


rU 


Eichaagt  Aitarrmee  Compmg,  1  Barr. 
847  r  BmitfA  r.  trkltmorr.  4  T.  R.  Mi 
Ld.  ElleHbarnugh'i  judii^ent  in  I:itt'it» 
r,  French,  4  East,  1 35.  Sec  al»  HnJfm 
\.  Richardson,  port,  463,  and  CbW  t. 
Bathm,  pail,  &93. 


[     419     ]  The  King  r.  Showler  ami  Others. 

S.  C.  3  ISurr.  1391. 

Oveneen  of  ihe  XT  w.is  objected  by  Norton,  Solicitor -General,  to  an  order  of 
ponr  cannot  b«  Sessions,  confirining  the  appointment  of  overseers  of  the  poM 
pK™  whicli" hw  '"  Haugh,  alias  Hoff,  in  Lincolnshire;  1st, That  though  Ilsufh 
never  yet  been  IS  called  a  vlll  in  the  order,  yet  the  facts  stated  specially  slie"  it 
couudered  ai  a  not  to  be  SO  (c).  It  consists  of  a  capital  mansion,  two  ancient  03t- 
respcct  orihc"    tages,  and  one  modem  one,  all  rented  by  one  and  the  smk 


(c)  SUnd^rd  Hill  hjving  been  aUays 
liwmed  eitta-poroehial,  and  no  pari  of  it 
ever  having  been  reputed  to  be  a  township 
or  Till,  ot  aMCued  to  the  reliefof  the  poor, 
and  never  having  had  a  eonilabie  or  over- 
»eers ;  the  Court  of  K.  B.  quashed  an  ap- 
poiotoicni  of  ovcraecn,  ihaugh  at  the  lime 
it  cpnsiticd   of  more    than    17    dnelllng 


rupied    by    i 


ined  upward*of  I40i> 
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fanner,  who  occupies  the  great  house  himself,  and  has  put /bur     The  Kino 
labourers  and  their  families  into  the  Mre^  cottages.   2dly,  That  "• 

one  of  the  overseers  appointed  is  a  day  labourer  (rf) ;  and  there-  - 
fore,  not  a  substantial  householder  within  the  statute  (e). 

Harvey  shewed  for  cause,  1st,  That  Haugh  has  four  houses 
and  five  families:  Co.  Litt.  115,  defines  a  vill  to  consist. of 
plures  vicini.  Though  now  converted  into  only  one  farm,  yet 
that  shall  not  destroy  its  existence  as  a  viU^  and  evade  the  pro- 
vision for  the  poor.  In  Denham  and  DcUham^  Stra.  1004^ 
held  that  Southwold  was  no  vill,  because  it  had  not  more  than 
two  houses.  In  Stoke  Prior  and  Grafton^  Ibid,  1071,  Grafton  ' 
had  not  the  reputation  of  a  vill,  being  only  a  nobleman's  house, 
turned  into  farms.  Here,  besides  the  mansion  and  new  cot- 
tage, are  two  ancient  cottages. 

Kempey  on  the  same  side,  cited  Spelman's  Villare,  and  Camr 
den*8  Britannia,  to  shew  that  Haugn  had  the  reputation  of  a 
vill. 

But  the  Coiut,  without  hearing  counsel  in  reply,  or  entering 
into  the  second  point,  quashed  me  order ;  because  the  intent 
of  the  act  was  to  have  a  separate  provision  for  the  poor  made 
only  where  there  was  a  competent  number  of  substantial  house- 
holders. And,  as  no  evidence  appears  that  ever  there  wius 
an  appointment  of  this  kind  before,  it  may  probably  be  an  at» 
tempt  by  the  farmer,  who  has  no  poor  of  his  own  to  provide 
for,  to  exempt  himself  from  contributing  to  any  *poor's  rate,  [  ^4^  ] 
by  making  Haugh  farm  a  separate  vill,  which  it  never  yet  has 
been,  for  the  purpose  of  maintaining  the  poor.  And  Wilmot, 
J.  cited  the  King  and  Welbeck,  Trin  13  St'  14  Geo.  2  (/). 

of  Court  and  every  collegiate  or  ecclesias-  totni.  Bishop  v.  Lloydf  Bunb.  255  ;.£.▼.-  '  i 

tical  establishment,  which  would  work  a  Warner,  8  T.  R.  375 ;  revenue  officera, 

praat  alteration  in  the  laws  relating  to  this  Raymond  v.  St,  BotolplCt,  2  Ch«  R.  196 ; 

fiibject;"  R,  y.  Standard  Hill,  4  M.  &  S.  Cawthomey,  CampbeU,  1  Anstr.  205  ;  apo- 

378.— See  also  R,  v.  Tamworthf  Gald.  28 ;  thecaries,  6  &  7  W.  3,  c.  4 ;  freemen  of  the 

iK.  V.  Peterborough,  Id.  238;  R.  v.  Justices  company  of  surgeons,  180.  2,  c.  15^  s.  10 

€£  Betlfordthire,  Id.  167.  (under  certain  restrictions),  and  non-^oni- 

(d)  It  appears  that  this  would  not  Iiave  missioned  officers  and  privates  in  the  mili- 

been  a  material  objection;  72.  v.  Stubbs,  2  tia  are  exempt    It  also  seems  that  justices 

T.  R.  895 ;  in  which  case  it  was  also  held,  of  the  peace  are  exempt ;  per  Ld.  Kenyon, 

t^t  a  woman  may  be  appointed  over-  in  R,  v.  Pateman,  2  T.  R.  777. 
aeer:  (bra  woman  may  be  queen-regnant,  By  59  G.  3,  c  12,  s.  6,  justices  in  ses- 

marshal,  great  chamberlain,  and  champion  sions  may  appoint  non-residents  overseers 

of  Bngland,  high  sheriff,  commissioner  of  with  their  own  consent ;  and  by  s.  7,  the 

•ewers,  returning  oflloer  for  members  of  inhabitants  in  vestry  may  elect,  and  jua- 

Parfiament,    governor  of   a   workhouse,  tices  may  appoint,  an  assistant  overseer 

gaoltf,  sexton,  and  common  constable:  for  with  a  salary.   Where  A.,  B.  &  C,  being 

idl  these,  being  only  ministerial  offices,  partners,  had  a  dwelling-house  in  parish 

y  ba  executed  by  her  deputy,  agent,  or  D.,  which  they  visited  daily  for  purposes  of 


minister.   But  a  woman  cannot  fill  any  ju*  business,  and  paid  the  rent,  rates  and  taxes, 

3ieiai  situation,  which  depends  solely  upon  which  their  clerk  inhabited,  but  they  did 

tbe  jtu^ment  of  the  person  exercising  the  not  reside  there  themselves ;  it  was  held, 

and  which,  therefore,  must  be  ex-  that  each  of  them  was  liable  to  serve  the 


erased  in  person.  But  practising  barristers,  office  of  overseer;  R,  v.  Poyndeff  1  B.  & 

and  attorneys  (comme  ssmb.)  Poordage's  C.  178,  2  D.  &  R.  258. 

Ca.,  1  Modi  22;  Prouse*s  Ca.,  Cro.  Car.  (e)  As  to  the  meaning  of  this  word,  see 

9B9 ;  Clergymen,  Jnon.  6  Mod.  140 ;  dis-  R.  v.  Hall,  1  B.  &  C.  178,  2  D.  &  B.  241, 

feoting  ministers,  1  W.  &M.  c.  18,  s.  11 ;  S.  C,  where  all  the  authorities  are  rtfer- 

Roman  Catholic  priests,  310.  3,  c.  32,  s.  red  to. 

d  ;  high  constables  in  a  different  hundred,  (/)  1  Bott,  24  (ed.  1798). 

Anon,,  T.  Jones,  AC  ;  officers  of  the  .cus« 
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IN  THE  EXCHEQUER. 


ToRRiANO  r.  Leoge  and  Others. 

S.  C.  8  Wood,  61 ;  GwilL  909  ;   S  Eagle,  200. 

Nine  modns's      J>ILL  for  tithes  in  kind,  of  the  parish  of  Chinkford  m  Essex : 
diTc^fwiai-  *^®  defendants  set  up  nine  several  modus's,  viz. 
outdirecdng  !•  A  modus  of  Bs.per  acre  for  all  land  sown  with  wheat,  in 

any  iMoe  to  try  lieu  of  all  tithes  of  wheat. 

their  eziitenoe.        2.  A  modus  of  2#.  6rf.  per  acre  for  all  land  sown  with  other 

grain,  in  lieu  of  all  tithes  of  other  grain. 

3.  A  modus  of  2s.  per  acre  for  all  meadows  mowed,  and 
Is.  4fd.  for  up-land  grass  grounds  mowed,  in  Ueu  of  all  tithes  of 
grass,  hay,  and  pasture  within  the  parish. 

4.  A  modus  of  fis.  6d.  for  every  farrow  of  pigs  littered  with- 
in the  parish,  in  Ueu  of  all  tithe  of  pigs. 

N.  B.  These  four  were  given  up  by  the  defendant's  counsel, 
and  overruled  by  the  Court,  as  being  too  rank,  by  approaching 
too  near  the  real  value  of  the  tithes. 

5.  A  modus,  that  the  parson  shall. have  all  the  hay  of  two 
acres  in  a  piece  of  land  of  twenty  acres,  called  the  Nayses,  in 
Ueu  of  tithe  hay  in  that  piece  of  land. 

N.  B.  This  was  overruled  by  the  Court;  because,  l.Tfae 
answer  set  foi:th  two  acres  in  a  ground  of  twenty  acres,  and 
the  proof  was,  of  four  acres  in  a  grotmd  of  forty.  2.  It  was 
uncertain,  as  the  two  acres  were  not  specificaHy  set  forth,  but 
left  indeterminate,  as  to  their  situation  in  the  field. 
[    ♦421    ]       *  6.  A  modus  of  8*.  per  score  of  lambs,  in  Ueu  of  the  tithe  of 

lambs. 

N.  B.  This  was  also  overruled,  as  being  too  rank,  by  valuing 
a  lamb  at  4«. 

7.  A  modus  of  9rf.  for  every  cow  depastured  on  the  meadows, 
and  6rf.  for  every  cow  depastured  on  the  up-lands,  in  Ueu  of  the 
tithe  of  all  cows,  calves,  and  milk. 

N.  B.  This  was  likewise  overruled;  1.  Because,  if,  under 
this  prescription,  agistment  tithes  are  not  included,  then  it 
seems  to  be  rather  rank.  But  principaUy,  2.  Because,  whe- 
ther agisted  cattle  are  or  are  not  included,  the  recompence  is 
too  loose  and  imcertain;  for  a  parson,  in  Ueut»f  a  certain  right 
at  common  law,  must  have  a  right  equaUy  certain  by  the  pre- 
scription. And  here,  if  a  cow  be  depastured,  partly  on  the 
up-lands,  and  partly  on  the  meadows,  which  pajrment  is  tiie 

Sirson  to  demand?     Or  how  shaU  he  be  able  to  distinguiBh 
em? 

8.  A  modus  of  \d.  per  fleece  of  all  wool  shorn  in  the  parish, 
in  Ueu  of  aU  tithe  wool. 

N.  B.  This  was  also  overruled ;  a  fleece  bemg,  on  an  ave- 
rage, not  worth  above  Is.  6d.,  and  the  tithe  in  kind  tiierefore 
tiot  much  above  lid.,  which  makes  it  raiik.  And  besides,  be- 
ing confined  to  the  wool  shorn  in  the  parish,  it  sets  up  a  modus 
de  nan  decimando  as  to  wool  shorn  out  of  it. 
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9.  A  modus  of  4rf.  upon  every  orchard,  in  lieu  of  tithe  of  all     Toeriamo 
fruit-trees  within  the  parish.  »• 

N.  B.  This  was,  lastly,  overruled;  because  it  is  a  modus  of  ■     ^^QQ^-    , 
one  tithe  in  lieu  of  another.     Had  it  been  in  lieu  of  all  or- 
chards, or  fipuit  growing  in  all  orchards,  it  might  have  been 
good. 

*The  Court,  upon  the  whole,  decreed  an  account  for  all  the  [    •-Igg    ] 
tithes  in  kind,  without  directing  any  issue  to  try  the  existence 
of  any  one  of  them  (g), 

Sewely  Hussefff  Blackstone,  Feilde^  for  the  plaintiff. 

De  Grey 9  Harvey^  BickneU,  for  the  defendant. 

(g)  See  Ppke  v,  Dowttng,  pott,  1257,  and  cases  there  referred  to. 


IN  THE  KING'S  BENCH. 
Bond  v.  Seawell. 

S.  C.  Ante,  407. 

XHIS  case  was  again  argued  by  Serjeant  Heuntt^  for  th^ 
plaintiff^  and  Thurhw^  for  Uie  defendant. 

The  Seijeant  took  a  difference  between  the  attestation  of 
the  act  itself  of  making  a  will,  to  which  three  witnesses  are 
clearly  recjuisite  by  the  statute,  and  the  attestation  that  such  a 
sheet  is  part  of  that  act,  to  which  one  witness  is  (by  common 
law)  sufficient.  And  he  cited  Stonehouse  and  Evelyn^  S  P. 
Wms.  254f.  That,  though  by  the  statute,  the  testator  must 
sign  the  will,  yet  the  proof  of  his  signing  it  may  be  by  one 
witness  only. — -Kothing  else  material  was  sudded  to  the  former 
arguments. 

IS,  C.  Pott,  454.] 


Glover  v.  Black.    {Ante,  399,  405.) 

LiORD  Mansfield,  C.  J.,  delivered  the  judgment  of  the  An  insurance  on 
Court*— At  the  trial  of  this  cause,  and  since,  I  have  leaned  as  K^o^  ^^>^  »«' 
much  as  possible  to  support  the  insurance.     My  reason  was,  ^^^^g^i^-^S 
because  it  appeared  to  nave  been  transacted  in  this  form,  not  terest. 
through  any  design,  but  merely  by  a  sUp  of  a  boy,  the  insur* 
ance  broker's  clerk,  in  not  inserting  the  word  **  respondentia^^ 
according  to  his  orders.     To  be  sure,  the  statute  19  Geo.  ^, 
(which  contains  a  clause  to  regulate  insurances  on  *  money  lent  [    *4^    ] 
on  respondentia  in  voyages  to  the  East  Indies)  does  con- 
sider tne  owner  of  the  goods  as  having  a  right  to  insure  only 
for  the  value  of  the  surplus  not  covered  by  the  respondentia 
bond:  and,  to  many  purposes,  the  respondentia  creditor  has  a 
Uen  on  the  goods  (A).  But  we  are  satisned,  that  this  act  did  not 

(h)  But  see  Butk  ▼•  Fearon,  4  East,  319. 
VOL.  I«  Z 


«» 


OlfOVIR 

V. 

Black. 
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inean  to  aher  die  law  of  insurances,  so  fitr  as  regards  the  form 
of  policies:  it  only  meant  to  prevent  wagering  policies.  The 
act  itself  describes  the  insurance  made  by  the  creditor  to  be  on 
the  money  lent:  it  refers  to  the  old  manner  of  insurance.  Now, 
bottomry  and  respondentia  have  in  practice  always  been  consi* 
dered  as  a  particular  species  of  insurance,  and  have  taken  a 
peculiar  denomination.  All  the  forms  express  the  insurance  to 
be  on  bottomry  or  respondentia.  Nor  is  there  a  dictum^  that 
respondentia  can  be  insured  under  the  word  goods.  It  would 
be  very  dangerous  therefore  to  establish  a  precedent  to  the 
contrary,  since  the  consequence  mav  be  bad,  and  introductive 
of  frauds,  though  we  cannot  now  foresee  the  particular  mode 
of  them.  The  ground  of  our  determination  is,  that,  by  the 
custom  of  merchants,  respondentia  is  always  insured  under  a 
special  denomination.  But  we  by  no  means  say,  that  under  an 
insurance  on  goods  at  large  a  man  may  not  prove  his  interest 
by  a  mortgage,  or  other  special  lien(f). 

Plaintiff  must  be  nonsuited. 


(<)  "  The  lien  which  a  factor,  to  whom 
a  balance  is  due,  has  upon  the  goods  of  his 
principal,  comts  under  the  exception  taken 
by  the  Court ;  and  an  insurance  upon  such 
an  interest  seems  to  have  be^n  admitted, 
if  not  absolutely  held,  to  be  good  in  the 
case  of  Oodim  t.  Lemdm  jfuuranet  Ccmp,, 
anit,  103;"  Park's  Ins.  14  (ed.  1817).— 


Money  expended  by  the  captain  Sar  the 
use  of  the  ship,  and  for  which  retftmdgnim 
interest  haa  been  chargedt  mayberec*- 
▼ered  on  an  insurance  on  "  goods,  ^ede, 
and  effects;"  there  being  evidence  of  ex- 
press usage  Id  sanction  sodi  a  detanuna- 
tion:  Gregory  t.  Ckrisik,  Fuk'a  lM.7ki 
Marsh.  Ins.  118  (ed.  160S). 


Wharfingers  in 
London  are  not 
entitled  to 
wharfiige  for 
goods  unladen 
into  lighters  out 
of  barges  ftsten- 
ed  to  thehr 
wharfii. 


Stephen  v.  Coster. 

8.  C.  Jnie,  413. 

This  cai«  was  again  argued  by  Norton,  SoHdtor-Geiierd, 
for  the  plaintiff. 

The  order  of  council  must  be  considered  as  a  recent,  co- 
temporary,  exposition  of  the  statute.  The  malt  in  question 
is  subject  to  pay  wharfaTC,  both  within  the  letter  and  the 
spirit  of  the  statute,  and  order  of  eouncil.  1.  Within  the 
letter;  for  it  was  unloaded  at  the  wharf.  A  barge,  which  lies 
dose  to  and  fastened  to  the  wharf,  is  always  said  to  lie  at  sock 
a  wharf.  It  is  allowed,  that  duty  is  payable  for  so  much  as 
was  brought  to  land;  why?  because,  unloaded  at  the  wharf. 
[    ^4S4f    ]  That  which  was  water-borne  is  equal*ly  liable,  for  the  baoi^ 

continued  in  the  same  station.  Either,  therefore,  the  first  was 
not  liable  at  all,  or  both  are  liable;  either  none  was  unloaded 
at  the  wharf,  or  the  whole  was  unloaded  there.  %  It  is  within 
the  spirit  of  the  law.  The  wharfinger  is  obliged  by  the  statute 
to  ^ve  up  his  private  property  to  tne  use  of  the  public.  He 
is,  therefore,  in  justice  entitlea  to  his  wharfage.  The  defendant 
has  the  fiill  benefit  of  the  wharf,  and  ou^ht  to  pay  for  it.  The 
present  practice  is  a  notorious  fraud;  it  puts  the  wharfinger 
totally  in  the  power  of  the  barffe-master.  He  may  justify 
coming  there  for  the  purpose  of  unloading;  and  yet,  by  not 
landing  any  goods,  evade  all  the  wharfage.    As  to  tiie  incon* 
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venience  pretended,  that  by  this  claim  the  goods  are  subjected  '  Stephbh 
to  double  wharfage,  if  landed  at  another  wharf;  that  depends  coster 
upon  the  owner  s  choice.  If  he  sees  it  most  convenient  for 
himself,  he  will  land  them  here;  if  otherwise,  elsewhere.  It 
was  said,  that  an  action  of  trespass  would  lie  for  fastening  to 
the  wharf.  I  deny  it.  You  might  justify  in  an  action  of  trespass, 
by  saying  you  fastened  for  the  purpose  of  imloading;  and  this 
would  be  a  sufficient  bar. 

Blackstone,  for  the  defendant.  —  So  far  as  the  order  of 
council  is  warranted  by  the  statute,  it  is  binding:  if  in  any 
respect  it  exceeds  it,  it  is  unwarranted,  and  of  no  vaUdity, 
Their  discretion  extends  only  to  the  quantum  of  the  rate  to  be 
imposed,  not  to  determine  the  act,  by  which  such  rate  may  be- 
come payable.  The  statute  makes  it  lawful  for  all  men  to  load 
or  unload  at  the  plaintifTs  wharf,  paying  him  a  recompense  for 
the  same;  which  at  common  law  they  could  not  do.  At  the 
same  time,  to  prevent  a  bad  use  of  this  general  licence,  it 

;  makes  it  unlawful  to  lie  in  the  river  before  the  wharf  longer 
than  is  necessary  for  such  loading  or  unloading;  which  at 
common  law  they  might  have  done.     *In  the  present  case,  the  [    •^gS    ] 

^  plaintiff  is  not  entitled  to  the  recompence  claimed;  because 
the  fact  stated  is  not  an  unloading  at  the  wharf.   1.  Not  within 

r     the  letter:  for,  at  must  be  equivalent  to,  upon  the  wharf.  The 

*  thing  permitted  by  the  statute  is  something  not  lawful  to  do 
I    by  common  law,  viz.  landing  goods  upon  another s  soil:  not 

unloading  them  near  to,  or  on  the  side  of  his  soil;  which  was 

clearly  lawful  at  common  law,  and  therefore  not  the  thing 

made  lawful  by  the  statute,  and  ordered  to  be  paid  for.  2.  Not 

within  the  reason  of  the  statute.     In  reason,  the  wharfinger  is 

entitled  to  a  recompence  in  proportion  only  to  the  use  made  of 

p   his  soil,  by  the  quantity  of  goods  actually  put  on  land.     It  is 

objected,  that  thispractice  is  fraudulent,  and  inconvenient  to 

(    the  wharfinger.     The  fact  is  disputable;  but,  granting  it  both 

un£Edr  and  prejudicial,  this  remedy  is  unjust  and  inadequate. 

|K   Because  the  defendant  stays  longer  than  is  necessary  for  the 

f   goods  he  does  land,  therefore  he  shall  pay  wharfage  for  the 

1^    goods  he  does  not  land.   The  injury,  if  any,  must  be  measured 

^   by  the  space  the  barge  occupies,  and  the  time  for  which  it 

^  continues.     The  remedy  now  claimed  depends  on  the  quantity 

^    of  the  goods  sent  off  in  lighters,  and  the  rate  at  which  they  are 

_   prized  in  the  order  of  council.     One  is  not  commensurate  to 

the  other.     If  this  is  equivalent  to  loading  or  unloading  at 

(«.  e.  upon)  the  wharf;  there  will  be  two  duties  to  be  paid  even 

i    here,  besides  what  may  be  paid  at  other  wharfs,  where  they 

actually  land :  the  rate  inwards,  for  unlading  goods  out  of  the 

^  b^jgcj  and  the  rate  outwards,  for  lading  them  into  the  lighter. 

*  Which  of  these  rates  is  the  plaintiff  entitled  to?  He  is  as 
^  much  entitled  to  both,  as  either.  The  true  remedy  is  by  an 
^  action  on  the  case  for  the  special  injury,  if  any  be  really  suf- 

*  fered.  Perhaps  too  an  action  of  trespass  might  be  maintained 
'.'  for  unnecessarily  fastening  to  the  wharf;  in  which  case  the 
^  permission  given  by  the  statute  ceases :  and  though  the  barge* 
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Stephen 

V. 

Coster. 


master  has  originally  a  right  to  fasten  there ;  yet,  if  be  makes 
a  tortious  use  of  that  permission,  which  the  law  allows  him,  he 
will  become  a  trespasser  ab  initio. 

Afterwards,  in  the  same  Term,  Lord  Mansfield,  C.  J.,  de- 
[  ^4S6  ]  livered  the  opinion  of  the  Court. — *Some  cases  are  in  them- 
selves so  plain,  that  reasoning  upon  them  only  server  to  make 
them  doubtful.  Of  this  nature  is  the  present.  To  go  by 
steps :  the  wharfingers  do  not  contend,  that  there  is  any  mean- 
ing in  tl)e  words,  brought  untOy  in  the  order  of  council,  they 
not  being  found  in  the  act  of  Parliament:  nor  that  any  duty  is 
payable  for  such  part  of  the  cargo  as  is  not  unladed  at  all: 
nor  that  any  duty  is  payable  for  putting  goods  on  board 
U^hters  in  the  river,  when  the  barge  is  detached  from  tHie 
wharf.  The  particular  circumstance  on  which  the  plaintiff 
founds  his  claim  is,  that  the  barge  was  fastened  to  the  wharf. 
If  any  duty  is  due  at  all,  it  must  be  by  the  act  of  Parliament 
The  act  gives  a  duty  for  the  wharfage  and  cranage,  the  nature 
of  which  duty  is,  for  laying  goods  upon  the  wluurf.  It  differs 
specifically  from  a  duty  for  anchorage  or  moorinff.  In  com* 
mon  speech,  loading  or  unloading  at  a  wharf  signifies  from,  or 
upon,  the  wharf.  We  are  extremely  clear,  that  this  case  b 
not  within  the  act.  The  advantage  of  mooring  is  different 
from  that  of  unlading.  And  for  the  unlading,  another  duty  is 
payable  if  the  goods  are  sent  off  to  other  wharfs.  It  is  said, 
here  is  an  injury  to  the  wharfinger,  in  making  use  of  his  piles 
for  mooring.  But  the  remedy  is  left  the  same  as  before  Ae 
act;  besides  that  the  practice,  if  unnecessary,  is  particularly 
forbidden  by  the  statute.  An  action  on  the  case,  or  perhaps 
other  remedies,  will  he  for  the  wharfinger:  or  he  may  cut  off 
the  cordage  by  which  they  fasten.  But  supposing  it  an  in- 
convenience, and  a  cctsus  omissus ,  a  Court  of  law  cannot  aid  it 
by  construction,  where  the  statute,  which  gives  the  duty,  has 
not  thought  proper  to  express  it.  Neither,  as  was  observed 
at  the  bar,  is  it  in  the  discretion  of  the  Council  to  aid  it 
Their  power  relates  only  to  the  rates  themselves,  not  to  the 
thing  rateable. 

The  plaintiff  must  be  nonsuited  (it). 


(k)  This  case  was  recognized  in  Syedi 
▼.  Hay,  4  T.  R.  260 ;  from  which  case  it 
also  appears,  that,  in  the  port  of  London, 
a  captain  of  a  vessel  is  liable  to  a  demand 


for  anchorage  and  moorage,  when  wbaif 
age  is  not  paid  for  landing  goods.  See, 
also,  Bolt  V.  Steimett,  8  T.  R.  606 ;  and 
potty  581. 


[     487     ] 


Action  on  the 
case  lies  for 
suing  out  a  ma- 
licious commis- 
■ion  of  bank- 
niptqr,  notwith* 
ttandingtliespe- 


Brown  V,  Chapman. 

S,  a  3  Burr.  1418. 


JitfRROR  from  the  Common  Pleas.  This  was  an  action  on 
the  case,  for  maliciously  suing  out  a  commission  of  bankruptcy. 
On  not  guilty  pleaded,  verdict  for  the  plaintiff.  Defendant 
moved  in  arrest  of  judgment,  that  the  action  did  not  lie;  but 
the  Court  of  Common  Fleas  over-ruled  the  objection,  and  gave 
judgment   And  now  Hewitt,  Serjeant,  argued,  that  this  action 
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)t  lie,  because  there  is  a  specific  remedy  pointed  out  by       Beowh 
atutes  relative  to  bankrupts.     That  by  statute  5  Ann.      ^    •• 
sect.  7,  a  bond  for  200/.  shall  be  .given  by  the  petition- 


editor  (/),  which  shall  be  assi^ed  to  the  party  injured,  if  ciHc  remedy  in 
»mmission  is  maliciously  sued  out.     And  the  statutes  5  ibe  bankrupt 
1,  c.  24,  and  5  Geo.  2,  c.  30,  [s.  23],  enact,  that  the  ^''* 
of  Chancery  may  examine  into  the  same,  and  order  satis- 
i;  and,  if  necessary,  may  direct  the  bond  to  be  assigned, 
the  penalty  being  inserted  in  a  subsequent  act  is  the  same 
t  had  been  in  the  first  statute  concerning  bankrupts,  in 
^n.  8.     All  are  one  system ;  and  the  last  act  shall  enure, 
Q  the  old  ones  were  thereby  repealed  and  re-enacted.  And 
is  he  cited  Cro.  Jac.  6*3 ;  Plowd.  206 ;  1 1  Rep.  59;  Car- 
3 ;  1  Ventr.  246. 

'd  Mansfield,  C.  J. — This  case  is  too  clear  to  hear  any 
lent  on  the  other  side.  There  is  no  clause  to  take  away 
risdiction  of  the  common  law ; — no  clause  that  a  man  shaU 
ceive  more  damage  than  200/.  What  became  of  the  sub- 
orn the  34th  of  Hen.  8  to  the  5th  of  Q.  Anne,  if  he  had 
ler  remedy  than  arose  from  this  specific  provision? 

Judgment  affirmed  (m). 


ee  the  provisions  of  the  last  Bank- 
,  6  G.  4,  c.  16,  s.  13. 
hapman  v.  Picker tgillf  2  Wils.  145; 
parte  Lane,  11  Yes.  J.  415,  €icc. 
trdwicke,  C,  said,  '*  It  was  in  the 
f  the  Court  (of  Chancery),  where 
Lruptcy  was  a  doubtful  case,  and 
mission  superseded,  either  to  di- 
inquiry  before  a  Master  of  the  da- 
ustained  by  the  bankrupt,  or  a 
damnificatus  upon  an  issue  at  law, 
T  the  damages  were  settled,  the 
ight,  for  the  better  recovery  there- 
'  the  bond  to  be  assigned,  but  in 
e  the  bond  was  asdgned  without 
liry  to  assess  the  damages  viherehff 
jnee  would  recover  the  whole  pe- 
Ix  parte  Gayter,  1  Atk.  144.  And 
i  Chancellor  may  either  order  a 
lum  by  way  of  damages  to  be  paid 
>bligor,  or  assign  the  bond,  and 
he  assignee  to  recover  the  whole 
and  such  assignment  is  condu- 
ence  of  fraud  and  malice ;  Smith 
nhead,  7  T..  R.  300.  The  Lord 
lor  may,  proprio  vigore,  ascertain 
uni  of  the  damages  sustained  by 


the  party  grieved,  without  any  suit  insti- 
tuted for  that  purpose,  or  the  intervention 
of  f  jury.  And  for  the  recovery  thereof, 
he  is  authorised  to  assign  the  bond  of  the 
petitioning  creditor,  whereby  a  remedy  at 
law  is  given,  wluch  will  bind  his  property. 
If  he  find  that  the  party  grieved  has  been 
damnified,  it  is  competent  to  him  to  assign 
the  bond,  and  he  may,  upon  further  exa- 
mination, ascertain  whether  the  damage 
sustained  amount  to  the  whole  or  what 
part  of  the  penalty;  and  the  only  purpose 
of  such  assignment  is,  to  give  the  party 
grieved  a  Ie|^  lien  for  his  damages  on  the 
obligor's  estate.  And'  it  seems  such  a  bond 
it  not  within  8  ft  9  W.  3,  c.  11,  a.  8,  for 
a  jury  to  assess  damages ;  for  the  power 
of  assesnng  damages  is  specifically  given 
to  the  Lord  Chancellor,  although  he  may 
asfist  his  conscience  by  directing  an  en- 
quiry before  the  Master,  or  an  issue  at 
law ;  Smithey  v.  Edmonson,  3  East,  22.— 
See  Ex  parte  Rhnene,  14  Ves.  J.  600,  and 
Bonhmn*9  Ca.,  8  Rep.  121  a.  See  also  1 
Wms.  Saund.  135  a,  n.  (4),  and  Lord 
Man^UTe  jvidgmeni  in  JZ.  t.  Robinson,  2 
Burr.  808. 


WOOLMER  P.  MUILMAN^ 
5.  C.  3  Burr.  1419. 

ION  on  a  poUcy  of  insurance,  dated  23  September,  176^,  f„*|;' r^^*/^^^^^^^^ 
[  from  North  Bergen  to  London,  at  two  ^maeasper  cent,  i^s^^ncc  win  ^ 
hip,  &c.  were  warranted  to  be  neutral  sh$p  and  property;  vitiate  it,  though 
n  truth,  the  plaintiffs  were  British  ♦subjects,  havmg  in-  [  *4/2S  ] 
on  board  to  the  amount  of  the  sum  insured.  The  ship  the  loss  happens 
ered  at  sea;  and  the  defendant  now  rcfiwet  to  pay  the 


WOOLMMM 
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insurance,  on  account  of  the  untrue  fact  warranted  by  the 
plaintiff(jr). 

Wallace^  for  the  plaintiff,  insisted,  that  this  warranty  was 
in  a  mode  not  Only  meant  to  secure  the  insurers  against  the  peril  of  enemies, 
afkcted  by  that  and  therefore  was  equivalent  to  a  warranty  free  from  capture; 
^^^*  and  that  the  loss  had  not  happened  in  such  manner  as  to 

make  the  truth  or  falsehood  of  tlus  warranty  at  all  materiaL 

But  by  Lord  Mansfield,  C.  J. — The  point  is  too  dear  to 
be  argued.  There  was  a  falsehood,  in  respect  to  the  condition 
of  the  thing  insured ;  therefore,  it  was  no  contract  (n). 

Judgment  for  defendant. 


(»)  Mr.  Douglas  (now  Lord  Glenbende) 
in  a  note  to  Eden  ▼.  ParkitoUf  2  Doug. 
733,  n.  [1],  observes,  that  **  it  does  not 
appear  very  distinctly  from  the  state  of 
that  case  in  3  Burr,  that  the  ship  and  goods 
were  not  neutral  at  the  time  of  the  Qon* 
tract,  or  of  the  sailing.  It  is  only  said, 
'  The  ship  at  and  before  the  time  she  was 
lost,  was  not  neutral  property,  as  warrant- 
ed by  the  policy,  (3  Burr.  1420).'  It  may 
be  collected,  however,  upon  taking  Sir 
James  Burrow's  account  of  the  case  and 
Mr.  Justice  Blackstone's  together,  that  they 


were  not  neutral  at  Ihetkneof  thecootract 
The  point  there  made^  as  appean  fron 
Blackstone,  was  that  the  warranty  was  tan- 
tamount to  a  warranty  yrM  from  captmtt 
and  that  the  loss  having  happened  by 
foundering  at  sea,  was  not  withia  the  mean- 
ing of  the  warranty.  But  the  Court  held, 
that,  as  the  warranty  was  false,  it  was  no 
contract." 

(»)  Femmde$  v.  Da  Cotta^  VfA'%  Ins. 
287  (ed.  1817),  ace.  See  also  Htdgam 
V.  Richardion,  pott,  A6Z,  and  Gsrfer'v. 
Boehm,  pott,  593. 


A  proviso  in  a 
will  to  suspend 
the  possession 
of  an  unborn 
tenant  in  tail, 
till  he  shall  ar- 
rive at  the  age 
of  26,  b  void. 


Lade  v,  Holford  and  Others. 

S.  C.  3  Burr.  1416;  AmbL  479. 

oIR  John  Lade,  17  August,  1739,  devised  certain  lands,  &c. 
to  trustees  and  their  heirs ;  to  the  use  of  his  cousin  John  Inskip 
for  Ufe  sans  waste,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  John  In- 
skip in  tail-male  successively ;  remainder  to  the  use  of  the 
trustees  and  their  heirs  during  the  Ufe  of  Ann  Nutt  (now  the 
wife  of  the  defendant  Holford)^  in  trust,  to  applv  the  rents  and 
profits  for  the  benefit  of  such  of  her  sons,  or  such  other  person, 
as  for  the  time  being  should  be  in  esse,  and  would  be  the  next 
tenant  for  life  or  in  tail  by  virtue  of  the  limitations  in  his  said 
will,  in  case  the  said  Ann  Nutt  were  dead :  And  from  and  afier 
her  decease,  then  to  the  use  of  her  first  and  other  sons  suc- 
cessively in  tail-male.  "  Provided  that,  during  the  time  that 
"  the  said  John  Inskip  shall  be  under  the  age  of  twenty-six,  and 
*'  so  often  and  during  such  time,  as  the  person,  who  for  the 
"  time  being  (in  case  he  had  not  otherwise  directed),  would,  by 
"  virtue  of  the  said  will,  have  been  entitled  in  possession  to  the 
"  devised  premisses  as  tenant  for  life  or  in  tail,  shall  be  under 
[    *429    ]  "  *1^®  *^^  of  twenty-six,  the  trustees  and  their  heirs  shall  and 

*^  may  enter  on  the  premisses,  and  take  the  rents  and  profits, 
"  and  apply  them  to  the  following  uses,  viz.  To  allow  such 
"  person,  till  the  age  of  fourteen,  501.  per  annum  ;  till  eighteen, 
"  100/. ;  till  twenty-one,  300/. ;  and  till  twenty-six,  1000/. ;  and 
'^  the  residue  to  be  disposed  of  as  the  residue  of  the  testator's 
"  personal  estate  is  thereby  directed  to  be  disposed  of;  vist.  to 
*'  be  laid  out  in  lands,  and  settled  as  the  estate  before  devised." 
John  Inskip  took  upon  him  the  surname  of  Lade>  as 
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iik  another  part  of  the  will,  and  was  afterwards  made  a  bar^met. 
In  MiGhaelmas  Term,  1740,  he,  by  prochein  amy,  exhibited 
his  bill  in  Chancery  to  establish  this  will,  and  carry  the  trusts 
into  execution.  In  1751  he  attained  the  a^e  of  twenty-one, 
and  in  1756  of  twenty-six,  then  married,  and  died  in  May,  1769, 
leaving  his  wife  enseint  of  a  son  (now  Sir  John  Lade,  bom 
1  August,  1759),  who  also  exhibited  his  bill  in  Chancery  to  re- 
vive the  former,  and  to  be  let  into  possession  of  the  estate, 
when  he  should  arrive  at  the  age  of  twenty-one;  and  in  the 
mean  time,  that  he  might  be  entitled  to  the  full  rents  and  pro- 
fits during  his  infancy ;  might  have  proper  allowances  thereout 
for  his  maintenance  and  education,  and  have  the  residue  laid 
oat  for  his  benefit. 

On  a  hearing  before  Lord  Keeper  Henleff,  1 4th  November, 
1760,  this  case  was  stated  for  the  opinion  of  uie  Court  of  King's 
Bench,  and  thereon  this  question  put:  '*  Whether  Ros6  Fuller, 
^*  the  heir  of  the  surviving  trustee,  did,  upon  the  birth  of  the 
^  present  plaintiff,  take  any,  and  what  estate  in  the  devised 
*'  memisses,  by  virtue  of  the  said  proviso  f " 

The  case  was  formerly  aroued  at  the  bar,  and  was  now  again 
spoke  to  by  Marions  for  the  plaintiff,  who  insisted,  that  no 
estate  vested  in  the  trustees ;  tne  proviso  being  void,  whether 
it  meant  to  vest  a  determinable  fee  in  the  trustees,  or  a  mere 
cbattel  interest:  because,  in  the  first  case,  it  tends  to  a  per- 
petuity by  taking  away  the  power  of  alienation  five  years  Icmger 
than  the  policy  of  the  law  admits:  in  the  latter  case,  it  has  the 
same  inconvenience,  and  is  in  derogation  of  the  legal  powers  of 
tenant  in  tail. 

^TFacMb'ittni,  for  the  defendants,  argued,  that  it  was  an  estate  [    ^430    ] 
for  years,  raised  by  impUcation  of  law  to  carry  into  execution  a 
power  which  the  testator  meant  to  vest  in  the  said  trustees. 

Adfomatur.  But  a  few  days  after,  the  Court  certified,  that 
Rose  Fuller  did  not  take  any  estate  in  the  premisses  under  that 
proviso  (o). 


(o)  Lord  NorMngUnif  C,  confirmed  the 
eattUicafe,  and  declared  he  wai  of  opinion, 
dkMt  "  the  direction  and  provisions  in  the 
testator's  will,  by  which  he  attempted  to 
direct  the  accumulation  of  the  rents  and 
pvoflts  of  his  real  estate,  being  repugnant 
fi^  the  limitation  of  an  estate  tail  to  Sir  J. 
Lside»  the  infant,  were  void,  and  ought  not 
to  be  carried  into  effect;"  Bud.  Feame's 
C.  E.  530,  n.  (ed.  1824).  Mr.  Butler 
tiMfe  observes,  that  the  ground  on  which 
dM  proviso  was  decreed  to  be  void,  seems 
to  have  been  its  repugnancy  to  the  general 
rale,  that  "  Estates  shall  not  ceaae  as  to 
Mil,  and  vest  and  revest."  This  opinion 
M  controverts,  and  observes,  that  "  the 


real  objection  to  the  limitation  in  the  pro- 
viso was,  that  it  directed  a  dry  aocumula-^ 
tion  of  the  snrplas  rents,  tat  a  period  of 
twenty-six  years:  this  exceeded  the  period 
for  which  the  law  allows  such  an  accumu- 
lation to  be  continued;  and,  in  tUs  sense, 
the  proviso  was  repugnant  to  law,  and 
void. " — IHd,  As  to  the  period  daring 
which  rents  and  profits  may  be  directed  to 
accumulate,  see  TheUuum  v.  ffootfford, 
11  Ves.  J.  lis,  146;  S9&40a.  S,c.98; 
and  particularly  Lord  SmihampioH  v.  Mar- 
quis of  Hertford,  3  Ves.  ft  Beam.  54 ; 
Leake  v.  Robmmm,  2  Mer.  363,  388;  ButL 
F.C.B.534B.  («K616. 


Thk  Kino  v.  Dr.  Harris. 

S,CZ  Burr.  14S0. 

JL  WO  mandamuses  had  issued  to  Doctor  Harris,  Commissary  lUpmimuU 
of  Surry,  to  swear  in  two  sets  of  churchwardens,  who  respec-  "«* «  9^ »«- 
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The  Kino      tively  suggested  themselves  to  have  been  duly  elected,  accord- 

J'  ing  to  the  custom  of  the  parish  of  St.  Olave,  Southwark,  at 

Diu  Harris,    j^^^^^  1753      rpj^^  Doctor  returns,  that,  before  the  issuing  of 

tarn  to  a  won-  the  said  writs,  two  suits  had  been  severally  instituted  before 
^churchwa^  him  by  each  set  of  churchwardens  against  the  other,  which,  for 
ens,  though  ac-  more  speedy  justice,  were  now  consolidated  into  one :  that  no 
companied  with  farther  proceedings  had  been  yet  set  on  foot,  so  that  he  could 
cotmSwcmI  *^    ^^^  y^^  determine  which  set  was  duly  elected ;  and,  for  that 

reason,  he  had  not  obeyed  either  writ. 

Yates,  for  the  prosecutors,  insisted,  that  the  Elcclesiastical 
Judge  was  only  ministerial  in  this  case :  that  he  cotdd  not 
try  the  right,  it  being  suggested  to  be  grounded  on  a  custom; 
and  that  the  suggestion  of  the  writs  was  not  answered,  the 
fact  of  due  election  being  neither  affirmed  nor  denied.  And 
he  cited  the  King  and  Sympson,  M.  11  Geo.  1,  Stra.  609, 
that  the  Ecclesiastical  Judge  is  only  ministerial:  the  King  and 
Ward,  H.  4  Geo.  2  (^),  that,  *'  an  appeal  pending,  and  an  in- 
"  hibition  from  the  Delegates  to  do  nothing  to  prejudice  the 
'^  right,"  is  no  good  return  to  a  mandamus  to  admit  a  re- 
gister :  and  the  King  and  Reynell,  Tr.  9  Geo.  2,  mandamus 
to  the  official  of  Bristol  to  admit  Arthur  Lodge  church- 
warden of  the  parish  of  Temple  in  Bristol.  He  returns,  that 
in  a  suit  before  him  between  divers  parishioners  of  the  said 
parish  on  the  one  side  and  the  other,  he  had  decreed,  that 
Lodge  was  not  duly  elected,  and  had  admitted  one  Whitchurdi 
I  *31  J  ♦his  antagonist.  That  the  cause  was  appealed  to  the  Arch- 
bishop, and  still  pending,  and  therefore  he  had  not  admitted 
him.  On  mature  consideration,  the  Court  adjudged  the  return 
to  be  insufficient  in  law,  ordered  it  to  be  quashed,  and  directed 
a  peremptory  mandamus. 

Blackstone,  for  the  defendant,  argued,  that  though  the  Ec- 
clesiastical Judge  could  not  try  the  existence  of  a  custom,  yet 
if  the  custom  were  admitted  on  both  sides  (as  nothing  yet  ap- 
pears to  the  contrary)  he  might  try  the  fact  of  election*  That, 
as  non  fuit  electus  is  allowed  to  be  a  good  return  (y),  this  im- 
plies a  power  of  judging;  i.  e.  of  examining  the  premises  be- 
fore he  forms  the  conclusion.  That  the  Doctor  was  und^r  dif- 
ficulties how  to  act  in  such  a  complicated  case,  but  was  ready 
to  obev  the  orders  of  the  Court,  when  absolutely  signified; 
but  till  then,  thought  it  his  duty  to  state  this  special  matter. 
That  such  special  returns  are  warranted  by  the  opinion  of  Lord 
Holt,  (Q.  and  Guise,  H.  2  Ann.  Ld.  Raym.  1008,  6  Mod.  89) 
"  If  two  sue  a  mandiamus,  where  one  only  can  be  duly  elected, 
"  the  Judge  may  return  the  special  matter,  for  he  cannot  teB 
"  which  to  swear."  That  in  Carpenters  Case,  P.  &&  Car.  % 
Raym.  439,  a  special  return  of  a  lis  pendens  was  quashed,  not 
because  the  Ecclesiastical  Judge  had  no  right  to  try  any  thing, 
but  because  he  could  not  try  the  existence  of  a  custom.  That 
in  the  K.  and  Sf/mpson,  as  reported  by  Lord  Raymond,  1379, 
the  return  apoears  to  be  quashed,  for  not  stating  that  Col- 
chester is  in  the  diocese  of  London ;  and  nothing  said  about 

)  stra.  893;  Fiu.  123,  194.  1405;   R,  t.    TwtMy,  Sidk.  43S;  3L  1^ 

^)  See  R,  V.  Harwood,  2  Ld.  Raym.      Mayor  of  York,  5  T.  R.  ««. 
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the  Archdeacon's  being  merely  ministerial,  as  in  Strange*     TbbKino 
That,  in  the  K.  and  Reynel^  Lodge  was  no  party  to  the  suit    -.    ^ 
before  the  official ;  it  was  res  inter  alios  acta,  and  could  not  be   ^ 
set  up  against  him.     But  here  both  parties  bad  voluntarily  ap<-. 
pUed  (as  plaintiffs)  to  the  Commissary's  Court. 

Lord  Mansfield,  C.  J.,  interrupted  the  argument  with 
warmth ;  said  the  defendant  had  nothing  to  do  but  to  obey 
the  King's  writ;  that  all  the  cases  cited  on  his  behalf  made 
strongly  against  him ;  wondered,  that  a  civilian  should  deUbe- 
rately  make  such  a  return,  which  amounted  to  saying,  that 
he  would  not  obey  the  writ  till  he  had  determined  me  cause ; 
that  if  he  had  any  scruples,  the  Court  would  ease  them  imme- 
♦diately,  by  granting  a  peremptory  writ.  Accordingly,  the  re-  [  ^4i32  ] 
turns  were  quashed,  and  two  peremptory  mandamuses  ordered 
fabsentibus  Dennison  and  Foster).  But  the  contending  parties 
afterwards  agreeing  to  try  the  fact  of  the  electicm  (for  the  cus- 
tom they  both  agreed  in)  upon  a  feigned  issue,  the  Court  di- 
rected the  peremptory  mandamuses  to  stay  (r),  and  that  one 
only  should  issue,  on  behalf  of  that  set  of  candidates  for  whom 
the  verdict  should  be  found  («). 

..  (0  "N'  B.  On  the  trial  of  the  iasue  at  sued."    Note  to  the  first  edition. 
the  sittings  in  London,  after  Tetm,  both         («)  See  A.  v.  Dr.  Hay,  pott,  640 ;  S.  C. 

cfections  were  found  to  be  void.     So  that,  4  Burr.  2295 ;  Bac.  Abr.  Churchwardens 

iotlie  end,,  no  peremptory  wflwrfamtij  is-  (A);  Com.  Dig.  Mtmdaauir  (D). 


The  Kino  v.  The  Justices  of  Seaford. 

JSlLOTION  for  an  information  against  four  persons,  who  were  No  inibrmatioa 
churchwardens  and  overseers  of  Seaford,  and  also  the  only  •J^^'J^ 
justices  of  peace  for  the  said  borough,  for  revising  to  put  a  ^J^^iessin 
substantial  householder  upon  the  poor's  rate  (which  is  a  neces-'  Tery  flagnnt 
ifary  requisite  towards  giving  a  vote  for  members  of  Parliament),'  «■»«• 
axul  upon  appeal  refusing  to  amend  the  rate,  or  give  relief  in 
Se^ions.     jBut,  as  they  were  acting  in  a  court  of  record,  with' 
powers  entrusted  to  them  by  the  constitution;  the  Court  said, 
it.  must  be  a  very  strong  case  indeed,  with  flagrant  proofs  of- 
ibeir  having  acted  from  corrupt  motives,  thftt  would  warrant  a 
rule  for  an  information;  and  therefore  refused  to  grant  a  rule 
to  shew  cause  (t). 

.  (i)  See  2  Hawk.  P.  C.  c.  13,  s.  20  ;  Palmer,  Id.  1162  ;  R.  v.  Jaektam,  1  T.  B. 

,ML  T.  Young  and  JtHiU,  1  Burr.  556;  per  653;  A.  ▼.  Holland,  Id.  692. 

€htr,  in  R.  t.  Cox,  2  Borr.  787 ;   R,  v.  . 

»  ^ 

The  King  v.  Rudge. 

jAlN  attachment  was  granted  against  a  baiM*(r),  for  refusing.  A baiiurisboimd 
to  make  an  affidavit  of  the  service  of  a  sul^cena  upon  ^^^'^V^^^^^\ 
Henry  Long,  to  appear,  and  give  evidence  to  the  grand  jury'.  p„,,^  ^h^ 

|tf  Worcester  Assizes  upon  an  indictment  for  perjury;  which  required. 

« 

(v)  Reg.  M.  1634;  Tidd'a  Pr.  52,  (ed.  1821). 
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affidavit  was  necessary,  in  order  to  found  a  motion  for  an  at* 
tachment  against  Long  (ti),  for  his  non-appearance  there.  For 
a  bailiff  is  in  a  veiy  dinerent  situation  from  another  man,  being 
an  officer  of  this  Court;  and  if  such  refiisak  were  justifiable, 
and  it  were  left  to  the  bailiff's  option,  to  prove  or  not  to  prof9 
the  service  at  his  pleasure,  parties  who  apply  for  jnatice  would 
be  in  a  very  unsa&  situation. 


(«)  Which  is  the  umibI  pnM^oe  U  K.  B.  Jtkmm,  mUt,  K.    BalHfaDOtao 

Hammtmd  v.  Stmfori,  Stnu  510;    W^tiH  m  nuMn  ef  co«ne  b  C.  P.    See  Jiltmi 

T.  Warkworth,  Id.  810;  SkmU  t.  ITW^  JM  ▼.  De  TuUi,  STaunU  240;   Btrm 

mm.   Id.  1054;  ptr  Lord  MmufeU  in  v.  Smiik,  6  Taunt.  9,  1  Munh.  410. 
Pitanm  t.  Ik§,  t  Daag,  Ml ;  Bowtet  vu 


[       43S       ] 


When  the  fiuher 
purchases  ibr 
less  thanSOJL, 
and  resides 
thereon,  and 
sdO  oontinQes 
to  reside,  hot 
the  children 
leave  liim:  they 
are  not  settled 
in  that  place. 
IP^t,  455.] 


Ov£R-NoRTON  r.  Salford,  Ox<m. 

S,  C,  Burr.  Sett  Ca.  516. 

Peter  white  the  younger,  and  Mary  his  wife,  were  r^ 
moved  by  order  of  two  justices  from  Salford  to  Over*Nortoiiy 
as  likely  to  become  chargeable  (to)  to  the  former,  and  as  bdng 
last  legedlj^  settled  in  the  latter.  On  appeal,  the  Sessions  dis- 
charge this  order,  and  state  specially,  ^*  That  Peter  White» 
*^  the  pauper's  &iher,  being  settled  in  Over-NortcM!,  in  1726^ 
**  for  the  consideration  of  ^L  purchased  a  tenement  in  Salfbid 
*^  of  one  Lardner,  whose  wife  was  seised  thereof  in  fise,  but 
'^  [who]  never  joined  in  any  coiiveyance  thereof,  nor  concerned 
'^  herself  about  the  tenement,  though  she  survived  her  huft- 
''  band  (who  died  in  1732)  ten  years.  That  Peter  White  \m 
*^  Uved  in  the  said  tenement  uninterruptedly  ever  sinoe  the 
said  purchase,  and  still  lives  therein.  That  in  1730,  the 
pauper  was  bom  there,  and  lived  with  his  father  th^ein  t3 
''  about  1754,  when  he  married  and  left  his  fether's  fiunilj, 
'^  and  lived  in  a  separate  tenement  at  Salford,  without  havii^f 
'^  gained  any  settlement  but  what  he  derived  from  his  fiEither." 
In  Easter  Term  last,  Norton^  Solicitor-General,  moved  to 
quash  the  order  of  Sessions,  and  confirm  that  of  the  juatiees; 
because  under  the  statute  9  Greo.  1  (^),  the  fkthet  gained  (as 


ti 


if 


(w)  But  now  by  35  O.  3,  c  101,  all 
persona  are  irremoveable,  until  they  be- 
come actualiy  chargeable,  eicept,  Itt,  per- 
sons convicted  of  felony;  2dly,  rogues  and 
vagabonds;  3dty,  unmarried  women  with 
child,  who  shall  be  deemed  chargeable. 
See  R,  V.  Tibbenham,  9  East,  388 ;  R.  t. 
Intkip^nih-Sowerby,  5  M.  &  S.  299 ;  R, 
V.  IdU,  2  B.  &  A.  149. 

(')  C  7,  8.  5 :  by  which  it  is  enacted, 
that  no  person  shaH  gain  a  settlement  by 
vhrtne  of  any  purchase  of  any  esUte,  ftc, 
whereof  the  oonsideratioii  doth  aiot  ainoiuit 
Id  the  sum  of  302^  bond  JIde  paid,  for  any 
longer  thne  than  such  person  shaH  inhabit 
on  such  estate ;  and  shall  then  be  liable  to 
be  removed  to  the  plaoa  where  he  waa  UkI 


legally  settled.  Purehaie  la  used  in  ft» 
popular  sense,  denoting  a  purehaae  §bk 
money ;  R,  v.  Manaood,  Biurr.  S.  CL  ML 
Where  the  consideratioo  expressed  in  tbt 
conveyance  was  28/.,  parol  evidence  wm 
admitted  to  prove  that  30/L  waa  the  red 
consideration ;  R,  v.  Scammondtrnf  3  T.  B. 
474.  A  grant  of  a  copyhold  with  one 
shilling  fine,  one  shilling  heriot,  and  one 
shilling  ren^  is  a  purehaae  within  the  ali* 
tute;  it  T.  Warh&nqtcih  1  T.  R.  S41 ;  so 
a  grant  of  a  copyhold  paying  a  quIl-icflC 
of  U.  $d,  ftr  mmim;  it.  t,  BtmehmAp 
2  B.  ft  A.  ISf^  A  dear  and  ahadoU 
equitable  estate  wlU  confer  a  settfoneDt; 
but  a  mere  efoltable  right  will  not;  JL  v. 
rMMfV<«>»  1  B.  at  A. 560;  R.^.Mirki' 
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le  asserted)  no  settlement  by  this  pnrchasei  the  consideration  Om-NoaxoH 
noney  beini?  under  30/.,  and  therefore  could  communicate  none      ^    "* 
:o  his  children.  ^ 

And  now  Morton,  Blackstone,  and  Carter ,  shewed  for  cause. 
1.  That,  whether  permanently  settled  or  not,  it  is  sufficient  to 
support  the  present  order,  if  the  pauper  is  not  now  removeable, 
[n  Athroo  Rudmg  and  White  Rudmg,  M.  30  Geo.  2(y),  the 
irife  was  held  not  to  be  removeaUe  from  A«,  and  yet  her  set- 
dement  continued  in  B.  2.  That  the  son's  settlement  beinff 
liitherto  merely  derivative,  must  depend  On  his  &ther*8«  K 
the  father's  present  settlement  is  at  Salford,  the  son's  present 
letdement  is  there  ako.  3.  That  the  father's  settlement,  by 
the  purchase  in  1726,  and  forty  days'  residence,  was  in  Salford^ 
srhen  the  pauper  was  bom; — has  continiied  so  ever  saiee; 


^ — and  remains  to  this  hour  in  Salford.  Indeed,  under  ate*  r  ^484  ] 
tule  9  Geo.  1,  this  settlement  will  determine,  if  ever  he  re* 
moves  from  his  purchase.  But  till  then,  Salford  is  his  only  set- 
tlement; for  no  man  can  have  two  at  once*  Before  the  sta- 
tute, residence  for  forty  days  in  die  parish  after  any  purchase 
spdiied  a  settlement,  which  after  fifty  years'  absence  miffht  be 
resorted  to,  if  no  new  settlement  were  atcouired.  So  the  law 
Qontinues  in  purchases  of  SO/,  and  upwards;  but  in  purchases 
tmder  SO/,,  when  the  purchaser  quits  the  occupation,  the  sl»* 
tofte  destroys  the  settlement.  It  does  not  prevent  the  ffaimng 
s  settlement  by  such  a  purchase;  but  makes  it  a  defeasible 
B^dement,  by  subjoininff  to  it  a  condition  eubeequent,  that  of 
penpetual  residence.  He  gains  the  settlement  by  the  old  law 
before  the  statute; — the  statute  only  limits  its  duration. 
Hb  shall  gain  it,  **  for  no  longer  time  than  he  shall  inhabit 
^*  liiereon;"  and  '^  he  then  shall  be  liable  to  be  removed,** 
BMP.  after  the  condition  of  perpetual  residence  is  broken; 
coneequently  he  was  not  so  before^  And  he  shall  be  removed 
''  to  ms  last  legal  settlement  before  the  said  purchase;"  i*  e* 
GO  the  defeating  the  new  settlement,  the  former  shall  revive ; 
but  it  did  not  subsist  during  the  inhabitancy,  for  then  the  sta- 
tute would  have  only  said  '*  to  his  legal  settlement."  4.  This 
differs  fit>m  the  case  of  certificate-persons,  for  there  the  star 
tiite  (9  &  10  W.  3)  {»\  contains  an  express  negative :  '*  He 
^*  shall  acquire  no  settlement,  unless  by  two  specific  methods.** 
Here  the  law  permits  the  acquisition  of  the  settlement,  and 
osJy  regulates  its  duration; — if  it  never  is  acquired,  it  could 
not  have  endured  an  instant.  5.  If  during  the  father's  resi- 
dmce  at  Salford,  his  children  bom  there  are  settled  at  Over- 
Norton,  then  he  gives  them  a  settlement,  which  he  has  not 
himself; — and  this  inconvenience  will  also  follow;  that  his 
children,  after  seven  years  old,  may  be  taken  from  him  and 
removed  to  Over-Norton.  6.  As  to  the  inconvenience  that 
might  arise,  if  a  father  should  reside  till  his  death  on  a  trivial 

iwO;  t  B.  *  C  54S;   &  C.  3  D.  a  R.  (y)  Burr.  S.  C.  41S;  and  ice  L§$i»  t. 

»;  it  ▼.  G§ddUigUm,  S  B.  *  C.  129,  BlaekfifrM^,  poti,    46«;    Aotdtordk  n 

3  D.  Se  R.  403,  where  all  ^  cases  are  iSbiiM  KUwarth^  p^U,  597. 

refenedto.  («)  C.  11. 
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oybe-Norton  purchase^  and  thereby  fix  a  burthensome  family  on  the  pa- 

^'  rish ; — or  if,  as  in  the  present  case,  a  child  is  forisfamiUated 

ALFORD.      during  his  father's  residence,  and  thereby  perhaps  rendered 

incapable  of  changing  his   settlement,   if  his  father  should 

hereafter  remove; — these   are   grievances,  for  which,   if  the 

statute  has  given  no  remedy,  the  Court  cannot  give  it.     The 

[    *435    ]  *  statute  has  relieved  parishes  in  one  instance,  viz.  the  absence 

of  the  purchaser  after  residence  on  a  trivial  purchase.  It  has 
left  other  cases  as  it  found  them.  Under  such  a  purchase  as 
this,  ten  daughters  might  indisputably  gain  settlements  by  a 
descent  in  coparcenary;  or  ten  sons,  by  a  devise  to  them  all  in 
comi^on.  7.  Statutes  in  bar  of  settlements  have  always  been 
strictly  construed;  and  in  particular  this  clause  of  9  Greo.  1. 
A  man  who  mortgages  the  estate  to  raise  the  consideration 
money  has  been  held  a  bond  fide  purchaser  (a). — And  purchases 
under  this  statute  are  confined  to  acquisitions  by  sale  only,  and 
extend  not  to  those  by  settlement,  gUt  or  devise.  8.  Lastly,  as 
it  is  stated  that  the  orimial  title  was  bad.  Carter  urged,  that 
this  was  not  to  be  considered  as  a  piurchase  for  29/.,  that  trans- 
action being  void ;  but  that  White's  was  a  title  commencing  by 
disseishi,  and  so  not  within  the  statute  9  Geo.  1. 

NortoHy  SoUcitor-General,  in  support  of  the  rule,  insisted, 
that  the  only  question  was,  whether  a  son,  emancipated,  and 
living  separate  from  his  father,  should  have  a  right  to  stay  in 
the  parish  where  his  father  resides,  or  be  sent  to  nis  own  legal 
settlement.  That  if  the  son  be  not  now  removeable,  he  never 
can  be  so;  for,  according  to  the  doctrine  in  East  WoodhayvsA 
West  Woodhay{b),  if  a  child  ceases  to  be  part  of  his  father's 
family,  and  the  father  afterwards  changes  nis  settlement,  the 
Hew  settlement  shall  not  go  to  the  son.  That  the  original  set- 
tlement at  Over-Norton  never  was  discontinued,  or  so  much  as 
suspended;  for  that  a  purchase  under  30/.  does  not  give  any 
settlement,  but  a  mere  personal  privilege  of  residence.  That 
it  would  make  wild  work  in  parishes,  if  by  a  purchase  of  40i. 
value,  and  residence  thereon,  a  burthensome  family  might  be 
brought  upon  the  parish.  That  if  the  father  himself  should 
cease  to  reside  on  the  very  spot,  he  might  instantly  be  removed 
to  Over-Norton: — A  fortiori  the  son  is  liable,  for  he  has  ceased 
to  reside  there,  is  emancipated,  and  has  left  his  father.  That 
if  the  doctrine  now  contended  for  should  prevail,  and  the  fiuh^ 
should  remove  and  alter  his  own  settlement;  yet  the  two  pa- 


(a)  R,  V.  Tetford,  Borr.  S.  C.  57;  iZ.  v. 
Chailey,  C  T.  R.  755.  But  where  the 
pauper  purchased  a  messuage  for  52/.  un- 
der an  agreement  that  the  vendor  should 
allow  40/.  of  the  purchase-money  to  re- 
main upon  mortgage,  and  such  mortgage 
was  accordingly  made,  and  12/.  only  paid 
by  the  pauper  to  the  vendor,  who  kept  the 
title  deeds  in  his  hands,  but  the  pauper 
took  possession  and  resided  in  it  some 
years,  but  was  unable  to  pay  the  rest  of 
the  purchase  money,  and  afterwards  agreed 
to  sell  it  to  B.  for  60/.,  who  thereupon  paid 


the  40/.  til  the  original  vendor,  opoo  bis 
delivering  up  to  him  the  title  deeds  and  the 
remaining  20/.  to  the  pauper,  oo  the  ex- 
ecution of  the  conveyance  to  him,  at  which 
time  the  pauper  quitted  the  mesanage,  not 
having  readed  on  it  forty  daya  after  the. 
payment  of  the  40/.  to  the  original  vendor; 
it  was  held,  that  the  paupei^  dUd  not  gsin  s 
settlement  by  reridence  oo  such  estate;  B- 
V.  Olaey,  1  M.  Sc  S.  387;  B.  ▼. 
ley,  2  T.  R.  12,  occ 
(6)  Stra.  488. 
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I  would  be  concluded  in  respect  of  the  son  by  the  *con- 
tion  of  this  order  of  reversal.  But  if  the  father  has  no  per- 
nt  settlement^  much  less  can  the  son  be  supposed  to  have 
9irho  derives  all  he  has  from  the  father.  As  for  the  title 
sseisin;  after  thirty-six  years'  quiet  possession  the  law  will 
resume  a  wrong,  but  rather  presume  a  right,  in  the  present 
ssor. 

rd  Mansfield,  C.  J.,  lamented  the  unhappy  policy  of  our 
nt  poors-law,  which  (after  thirty-six  years*  residence  of  a 
in  a  parish,  which  had  had  all  the  benefit  of  his  vigour  and 
ir)  now  rendered  it  a  very  doubtftil  point,  where  he  and  his 
y  were  to  be  settled.  He  would  take  a  day's  time  to  con- 
it. 

terwards,  the  last  day  of  the  Term,  Norton,  Solicitor-Gre- 
,  moved  for  the  judgment  of  the  Court;  but  was  told,  thev 
not  formed  their  opinions;  so  it  was  adjourned  over  tiU 
aelmas  Term,  but  with  this  proviso,  that  the  costs  of  main- 
ig  the  pauper  from  this  day,  should  attend  the  event  of  the 

IPott,  455,  S.  C] 
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Lord  v.  Cooke. 

►TION  to  put  off  a  trial,  on  the  usual  affidavit  (c)  of  the 
ice  of  a  material  witness,  who  was  gone  to  the  East  Indies, 
not  expected  home  under  eighteen  months.     Tiie  Court 
d  not  ^ant  the  rule  nisi,  unless  the  defendant  would  en- 
to  mauke  a  special  case,  stating  the  nature  of  the  demand, 
«rhat  it  was  tne  witness  could  prove.  Which  being  accord- 
done,  the  Court  thought  it  not  sufficient  to  stay  the  trial; 
:herefore  discharged  me  rule  that  had  been  obtained  to 
cause  (c{). 


Where  witnen 
will  be  abMnt 
18  months,  a 
special  case  is 
requisite  to  put 
off  a  trial  for 
want  of  his  evi- 
dence. 


Vix :  "  That  E.  F.,  late  of ,  is 

rial  witness  for  him  this  deponent  in 
d  cause,  as  he  is  advised  and  verily 
»,  and  that  he  cannot  safely  proceed 
trbl  thereof  without  the  testimony 
the  said  E.  F. :"  and  then  stating 
i  had  caused  enquiry  to  be  made  af- 
a,  the  result  of  the  enquiry,  and  the 
hen  he  is  likely  to  attend.  It  should 
rly  be  made  by  the  defendant,  but 
en  allowed  to  be  made  by  his  attor- 
Duberly  v.  Guimingf  Peake's  N.  P. 
;  or  even  a  third  person,  Day  v. 
•,  Barnes,  448  ;  but  not  by  the  at- 


torney's clerk,  unless  he  has  the  manage- 
ment of  the  cause,  and  is  acquainted  with 
the  particulars,  SulUvan  v.  MagUl,  1  H. 
Bla.  637.  It  is  said,  that  in  C.  P.  the  de- 
ponent must  state  abtolutely  and  not  to  his 
belief  only,  that  the  person  is  a  material 
witness ;  Day  v.  Samton,  ubi  supra;  Eyr$ 
V.  — ,  Pr.  Reg.  C.  P.  402.  And  the  Court 
will  not  put  off  a  trial,  if  the  defendant  has 
acted  unfidrly,  or  been  himself  the  cause 
of  delay ;  Saunders  v.  Pitman,  1  Boi.  & 
P.  33. 

(d)  See  R.  V.  Z)'£oii,  post,  514,  &  n.  {k). 


CoMBE  qui  tarn  v.  Pitt. 

S.  a  3  Burr.  1423. 


[      437     ] 


IBT  qui  tarn  for  1500/. ;  being  three  penalties  incurred  un-  Agafaist  a  popu- 
he  statute  for  bribery  at  the  last  Hchester  election  in  1761.  JSe'IJd^tS^- 
;ndant  pleads  in  abatement,  that  another  action  of  the  same  n^  plead  an-' 
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ooMBB        sort  was  brought  in  the  same  Term  by  one  Lake,  which  is  still 
«•  depending;  and  avers,  that  the  fiicts  alleged  in  both  the  bills 

^"^*  ,  are  the  same.  Plaintiff  replies,  that  on  SOth  June,  1762,  he 
other  action  in  sued  out  a  latitat ^  which  was  served  on  the  defendant  the  2dfik 
Ac  nme  Term,  ^f  jyjy ^  ^^  J  ^^t  his  bill  was  filed  on  the  first  return  in  Michael- 
the  o^  ad]k»n  ™^  Term. — Defendant  rejoins,  that,  on  the  same  SOth  of  June, 
to  be  actually  Lake  sued  out  his  writ  of  latitat,  which  was  served  on  the  de- 
prior  in  time,      fendant  the  7th  of  July,  and  his  bill  was  also  filed  on  the  same 

first  return  day  in  Michaelmas  Term. — Plaintiff  sur-rejoins, 
that,  in  fact  and  truth  his  own  writ  was  sued  out  on  the  1st  of 
July,  and  Lake's  on  the  8d,  though  both  were,  according  to  the 
usage  and  practice  of  the  Court,  being  sued  out  in  vacation, 
tested  on  30th  June,  being  the  last  day  of  the  preceding  Term. 
To  this  the  defendant  demurs  generally,  and  also  specially,  for 
that  the  sur-rejoinder,  which  avers  the  suing  out  of  the  writ  to 
be  on  the  1st  of  July,  is  a  departure  from  the  replication,  which 
avers  it  to  have  been  sued  out  on  the  SOth  of  June. 

In  support  of  this  demurrer.  Dunning^  for  the  defendant, 
argued 

1st.  That  there  is  not  a  sufficient  priority  in  the  phiintiff; 
both  writs  being  legally  sued  out  at  the  same  time.  And  cited 
Pt/e  and  Cook,  T.  1  Jac.  1,  Moor.  864,  Hob.  128;  HutchinsM 
and  Thomas f  2  Lev.  141 ;  Jackson  and  Gisling,  15  Greo.  2,  ill 
reported,  2  Stra.  1169;  but  (as  appears  from  a  manuscript  of 
the  counsel  who  argued  it)  the  Court  established  a  distinction 
therein,  between  pleas  in  abatement,  and  pleas  in  bar.  That, 
where  another  action  pending  is  pleaded  in  bar,  you  must  shew 
the  priority  of  the  real  day;  as  in  S  Lev.(tf).  But  where  it  is 
{beaded  in  abatement,  as  in  Hobart  and  Moor,  there  you  need 
not;  for  their  only  effect,  if  they  are  sued  out  eodem  instantit 
[    •4S8    ]  will  be  to  abate  each  other.     He  allowed,  that  in  *case  of  die 

statute  of  limitations  or  a  plea  of  tender  before  action  brought, 
which  are  favourable  cases,  the  Court  will  allow  the  true  time 
to  be  averred,  when  the  writ  was  sued(y*).  But  this  is  the  case 
of  a  common  informer  upon  a  penal  action,  which  the  Court 
will  never  aid.  And  so  is  HoUs  opinion  in  Cullijbrd  and 
Blandford,  Carth.  2S4(£r).  Therefore,  (even  putting  the  ser- 
vice of  the  writ  out  of  the  case,  in  which  Lake  had  a  manifest 
priority)  the  writs  are  both  in  law  sued  out  the  same  day,  are 
returnable  the  same  day,  and  the  bills  are  filed  the  same  day; 
the  consequence  of  which  is,  that  they  mutually  abate  each 
other,  ^ly*  ^^^  change  of  the  day  upon  the  pleadings  is 
such  a  departure,  as  is  a  defect  in  substance  as  well  as  in  form; 
Cole  and  Hawkins^  1  Stra.  2\  (A). 

YateSy  for  the  plaintiff,  insisted,  that  it  is  not  incumbent  on 
the  plaintiff,  to  shew  a  priority;  but  on  the  defendant,  who  sets 

(e)  There  the  defendant  pleaded  in  bar  Holt,  522;  Comb.  194;  S.  C.   in  enor, 

to  an  infonnation  for  usury,  a  judgment  ci;ed  1  Ld.  Raym.  78,  where  a  majovXj 

obtained  against  him  in  an  infonnation  for  of  the  judges  held,  that  penal  acts  are  not 

the  same  ofiSence,  exhibited  in  the  same  extendible  by  equity. 
Term.  {h)  Tyler  ▼.  Wall,  Cto.  Car.  22S;  Skm 

\f)  Ante,  320.  y.  BaU,  3  Lev.  348;  2  Wms.  Saund.  84, 


li 


)  5.  C,   1  Show.  353 ;  4  Mod.  129 ;      n.  (1) ;  Com.  Dig.  Pleader  (F  7.  11). 
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up  die  plea,  to  shew  the  priority  of  Lake*  And  he  cited  Jolm- 
Hm  and  Smith,  P.  S3  Geo.  2{i)f  that,  to  effectuate  the  statute 
of  Umitationsy  the  true  time  of  suhig  out  the  writ  may  be  aver- 
rod. — That  Lake  is  a  common  informer  as  well  as  Combe;  and 
die  Court  will  not  aid  one  more  than  another. — That,  in  CuUi-' 
fifrd  and  Blandford^  three  Judges  concurred  against  HoU, 
rhat  the  plaintiff  was  guUty  of  no  kches,  as  he  served  the  writ 
before  the  day  of  the  return.  That  if  this  doctrine  should  pre- 
radl,  a  man  might  evade  any  penal  statute  by  getting  a  friend 
it  the  end  of  every  Term  to  sue  out  a  writ  and  serve  him,  by 
irhich  means  he  may  gain  a  priority^  or  at  least  a  parity,  with 
iH  other  men.  2.  Tms  is  no  depa^rture ;  for  here  is  no  fact 
ihewn  that  is  inconsistent  with,  but  merely  explanatory  of,  the 
Ebnner. 

In  the  same  Term,  Lord  Mansfield,  C.  J.,  gave  the  judg- 
nent  of  the  Court. 

It  is  not  necessary  to  go  into  any  of  the  pleadings  after  tbe 
[dea;  for  that  being  bad,  the  rest  will  fall  of  course.  The  plea, 
irfaich  is  in  abatement,  sets  forth  another  action  in  the  same 
Term.  Now  a  defendant,  who  is  to  defeat  an  *  informer  of  the  [  *4i39  ] 
right  of  suing,  must  shew  a  prior  right  attached  in  somebody 
aiae.  This  is  proved  by  the  cases  in  2  Lev.  141,  Hutchinson 
Old  Thomas i  that,  notwithstanding  the  general  fiction  of  law, 
poa  may  aver  the  particular  day  in  order  to  shew  your  priority; 
itid  Stra.  1169,  Jackson  and  Gisling,  (which  Denmsonf  J., 
mid  appeared  firom  his  notes  to  be  well  reported).  As  for  the 
iiatinction  attempted  between  pleas  in  abatement  and  bar,  it 
iSn  not  hold.  Tne  Court  can  as  easily  see,  that  one  writ  is 
prior  to  the  other,  as  that  both  are  sued  out  in  the  same  in- 
ilaiit.  As  to  the  case  in  Hob.  128,  we  are  of  opinion,  that 
idiat  is  there  put  is  a  mere  creature  of  the  imagination,  like  a 
wmt  in  mathematics.  We  even  think,  that  not  only  die  day, 
mt  the  very  time  of  the  day,  may  be  averred,  in  order  to  de- 
termine the  priority  (iEr),  as  they  always  mark  the  hour  in  the 
Elegister's  Office.  So  that  there  never  cati  be  two  actions 
brought  at  exactly  the  same  identical  time.  On  the  authority 
lierefore  of  the  cases  in  Levinz  and  Strange,  our  judgment  is, 

*•*  the  defendant  lUspondeat  (huter(l), 

IPoii,  523,  S.  C] 

(ii  jinte^ilS;  wee  Hio  Morris  v.  Har-  Hawk.  P.  C.  e.  M,  •.   63;  Bac.  Abr, 

ptid,  ante,  320;  Hart  v.   WestoHf  pott,  Jbatemeut  (M);  Com.  Dig.  Id,  (H  24). 

Ml  Leadbeater  t.  Markkmd^  post,  1131.  in  one  case,  indeed,  it  b  said,  that  to  debt 

ik)  Ante,  71,  n.  on  5  EIli.  c.  4,  the  pendency  of  a  prior  ac- 

/)  At  to  pleading  another  action  pend-  tion  must  be  pleaded  in  bar,  and  cannot  be 

Dg  in  alMtement,  see  Sparri^s  Ca.,  5  Rep.  pleaded  in  abatement;  Bainss  t.  Black- 

\l ;  Boyee  ▼•  Douglas,   1   Camp.  60;  S  bourne,  Say.  R.  216. 


The  Kjno  r.  Delaval  et  aF. 

S.  C.  Ante,  410. 

IjORD  Maksfield,  C.  J.,  delivered  the  opinion  of  the  Court.  Infbrmatifm 
—Upon  the  new  affidavits  which  have  been  laid  before  us,  the  *^^^\y 
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father  has  fully  justified  himself,  and  appears  to  be  an  innocent 
and  an  injured  man.  In  respect  to  the  indenture  of  appren- 
ticeship)  it  is  so  gross  upon  the  face  of  it,  that  a  Court  of  jus- 
f  "^ifSin*  *  1  **^^  cannot  but  animadvert  upon  it.  It  is  plainly  calculated  for 
[  440  J  ^j^g  purpose  of  prostitution  only.  ♦Though  there  are  species 
^^Bnuml  to  ^^  indecency  and  immorality,  particularly  in  cases  of  inconti- 
aaognoTera      nency,  which  are  confined  to  the  Ecclesiastical  Courts,  (and  I 

S!I*if  *w*°'  ^"^  ^^^  S'*^^  ^^^y  ^^  ^^)'  y®*  ^^^  general  inspection  and  su- 
conaent  for  Se"  perintendEuice  of  the  morals  of  the  people  belongs  to  this  Court, 
pnrpoie  of  proi-  as  custos  moTum  of  the  nation.  So  laid  down  in  CurFt  Case  (m), 
titntUm.  and  before  that,  in  Sir  Charles  Sedleys(n).    Especially,  when 

the  offence  is  mixed  with  confederacy  and  conspiracy,  as  in  the 
present  case.  Bates,  the  master,  stands  in  the  worst  light  of 
all;  by  taking  the  girl  as  his  apprentice,  he  was  loco  parentii^ 
yet  he  is  privy  to  the  fact  of  her  living  all  the  winter  in  a  state 
of  prostitution,  and  gives  no  intimation  of  it  to  her  father.  In 
FeDruary,  indeed,  he  tells  him  she  neglected  her  lessons,  and 
had  been  riding  in  the  Park  with  Sir  l^ancb  Delaval's  servant 
In  April  comes  on  the  transaction  now  complained  of;  into 
which  Bates  readily  enters  without  consulting  the  fiither,  upon 
the  single  authoribr  of  a  girl,  whom  he  bad  reason  to  suspect, 
and  who  told  him  her  father  approved  of  it.  He  appears  \n 
his  conduct,  and  from  comparing  die  affidavits  of  the  girl  with 
his  own,  to  have  intended  to  favour  her  going  to  live  with  Sir 
Francis,  though  in  his  affidavit  he  has  positively  denied  such 
intention.  The  next  in  degree  of  guilt  is  Fraine  the  attorney, 
whom  I  have  formerly  known  in  business  to  be  a  man  of  a  £ur 
character.  But  he  has  knowingly  drawn  this  deed.  And,  if 
a  gentleman  of  the  profession  will  advisedly  engage  in  such  t 
thing,  for  such  a  purpose,  the  Court  must  animadvert  jipon  it 
Sir  Francis  Delavalhas  in  the  whole  affair  acted  very  Ul>  as  well 
as  very  unwisely.  His  only  plea  is  a  veir  poor  one,  juiat  the  wo> 
man  tempted  him,  and  he  complied  nrom  his  regard  to  iier. 
The  riil^  for  an  information  was  made  ab^olute  against  all  three; 
Delaval,  Fraine,  and  Bates  (o). 


(m)  2  Stra.  788. 

(«)  Sid.  168;  1  Keb.  620,  S.  C.  See  R. 
V.  Crunden,  2  Camp.  89;  and  4  Bla.  Com. 
64 ;  1  Hawk.  P.  C.  c.  5,  s.  4. 

(o)  An  infurmation  was  granted  for  a 
conspiracy  in  soliciting  a  young  lady  to  de- 
sert her  &ther,  and  to  commit  whoredom 
and  adultery  with  one  of  the  defendants, 
who  was  her  brother-in-law,  and  to  live 
and  cohabit  with  him ;  and  the  defendants 
were  found  guilty,  though  there  was  no 
evidence  of  force  being  used,  and  though  it 
appeared  that  the  young  lady  concurred ; 
R.  V.  Lord  Grey,  3  Harg.  St  Trials,  519 ; 
1  East,  r.  C.  460.  So  an  information  was 
granted  for  a  conspiracy  in  inveigling  a 
young  woman,  a  ward  of  Chancery,  of  16 
years  of  age,  from  her  guardian,  and  mar- 
rying her;  though  she  voluntarily  went  to 
be  married;  R,  ▼.  Pierstm,  Lord  Ossultton 
and  Otiiers,  Andr.  310;  8  Stra.  1107;  and 


the  Court  said,  that  the  tMking  away  a 
young  woman  under  age, against  thecoo- 
sent  of  her  father,  though  it  be  without 
force,  and  vrith  her  own  consent,  is  certain- 
ly punishable  at  common  law ;  as  appean 
by  R,  V.  TwuUton,  1  Sid.  387,  1  Lev.  257, 
in  which  case  there  was  no  proof  of  any 
seducements,  but  common  compIinaeDts 
among  young  people.  See  also  an  infir* 
madon  for  conspiracy  to  marry  a  young 
man,  a  minor,  to  a  woman  of  ill  name  and 
of  no  fortune ;  alleging  that  the  defendants 
by  divers  false  allurements,  did  compel  Um 
to  be  drunk  with  strong  waters  and  other 
liquors,  and  then  introduced  the  woman  in- 
to his  company ;  ft.  v.  Thorp,  5  Mod.  2S1, 
1  Com.  R.  27;  ft.  v.  Blaekei,  7  Mod.  39, 
S.  P.  As  to  conspiracies,  see  ft.  ▼.  Pt^ 
tons,  ante,  392;  as  to  granting  infiwBtfK 
tioni,  see  ft.  v.  Kinnenley^ontit  294;  it 
v.  ftoMiiJoii,  po$i,  541. 
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SITTINGS  AFTER  TERM.— 5  July,  1763.— LONDON. 


HooPBR  V.  Smith* 

\  Hooper,  a  tradesman  in  London,  was  indebted  band  A  trader  may 
his  mother,  the  plaintiflP  to  the  amount  of  800/.   His  cir-  lawfully  awign 

jT«i_/i_»  •        ij»"i_  ji_«      part  of  his  Stock 

inces  declining,  he  (having  previously  discharged  his  infevourofa 
yman  the  Saturday  before  on  pretence  of  going  into  an-  particular  credi* 
way  of  business)  on  Monday,  17  January,  1763,  at  eight  ^*^*^®**^1 
:  in  the  morning,  assigned  to  his  mother  a  parcel  of  suks  he^afterwards 
ting  in  value  to  about  half  of  his  stock  in  trade,  and  made  commits  an  act 
bill  of  parcels  with  a  receipt  and  a  discount  as  ifor  prompt  of  bankruptcy, 
nt,  as  if  sold  to  her  in  the  ordinary  course  of  business. 
wer6  conveyed  the  same  morning  in  a  hackney  coach  to 
)ther  s  lodgings  at  Hackney.     In  the  evening  he  had  a 
g  with  his  principal  creditors;  when,  upon  examining  his^ 
(Stances,  it  was  agreed  that  he  should  immediately  com- 
act  of  bankruptcy  by  denying  himself  to  one  of  them," 
was  accordingly  done  and  a  commission  taken  out.    Af- 
ds  the  assignees  under  the  commission  got  possession  of 
joods  by  a  stratagem,  and  sold  them  for  343/.  11*.  6rf, 
nrhich,  Mrs.  Hooper  brought  trover  against  the  assignees, 
as  objected  on  the  part  of  the  defendants,  that  this  was 
lulent  assignment  under  the  colour  of  a  sale,  transacted 
ct  contemplation  of  Hooper's  becoming  a  bankrupt,  and 
)re  void.     And  it  was  compared  to  the  Case  of  Compton 
^dford,  Hil.  Vac.  2  Geo.  3(«);  and  a  more  recent  case, 
an  apothecary  made  over  nis  effects  to  a  chymist,  his 
•r,  four  days  before  he  became  a  bankrupt,  and  the  jury. 
it  fraudulent  and  void. 

by  Lord  Mansfield,  C.  J. — There  is  no  arguing  from 
1  verdicts,  unless  all  the  circumstances  could  be  minutely 
bered.  The  rule  of  law  is  clear  and  established.  If  a 
ot  having  previously  committed  any  act  of  bankruptcy, 
)r  to  pay  even  a  just  debt,  assigns  all  his  effects  to  the 
tor ; — or  all  but  some  colourable  part ;  (which  was  the  [ 
•f  Compton  and  Bedford) — or  all,  to  several  creditors, 
total  exclusion  of  any  one  or  more  of  them;— this  in  it- 
uld  make  him  a  bankrupt;  it  would  be  the  very  act  of 
iptcy  (y).  But  a  preference  to  one  creditor,  especially  by 
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tto,  362. 

conveyance  by  deed  of  all  the  ef- 
tanknspt  under  any  circumstances 
elf  an  act  of  bankruptcy,  under 
c.  15,  s.  2,  (previous  to  the  pass- 
,  c.  16),  which  enacts  that  "every 
rho  shall  make  any  fraudulent 
conveyance  of  his  lands,  tene- 
>ods,  or  chattels,  to  the  intent  or 
lis  creditors  shall  or  may  be  de- 
delayed  for  the  recovery  of  their 
rue  debts,  shall  be  accounted  and 
a  bankrupt"     See  Wornley  v. 

I.  A  A 


Demattott  1  Burr.  467 ;  Wilson  v.  Day,  3 
Burr.  827 ;  Hastelt  v.  Simpson,  1  Doug. 
89,  n. ;  1  Bro.  C.  C.  99,  S,  C,  in  Cane. ; 
Butchery.  Easto,  1  Doug.  295;  Button y, 
Morrisony  17  Ves.  J.  193;  Eckhardt  v. 
WiUon,  8  T.  R.  140;  Tappenden  v^  Bur- 
gess, 4  East,  230;  Newton  v.  Chantler,  7 
Easti  138;  Kettle  v.  Hammo/nd,  I  Co.  B. 
L.  89;  see  also  Edwards  v.  Harben,  2  T. 
R.  592.  But  a  partial  conveyance  only  of 
a  trader's  property,  as  observed  by  Lord 
Ellenborough  in  Newton  .y.  Chantler,  is 
open  to  a  different  consideration :  under 
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assigning  only  part  ofhis  goods,  and  to  pav  only  p|art  of  the 
debt,  bu  been  frequently  held  to  be  good(r);  particularly  b 
Cock  and  Goodfelkmf{s)  (the  case  of  a  parent  and  child),  SmaU 
and  Ou>dly{i\  and  others.  Indeed^  if  a  man  makes  oyer  so 
much  of  his  stock  in  trade,  as  to  disable  himself  from  being  a 
trader,  this  would  be  fraudulent.  It  would  be,  as  I  said  in 
Campion  and  Bedford^  an  assignment  of  hk  sohrency .  An  as- 
signment of  aH  his  household  goods  would  be  the  same;  for  a 
man  can't  go  on  without  them.  But  is  half  sudi  ajMirt  of  a 
man's  stock  as  must  necessarily  have  this  effect?  Tnis  would 
be  going  bevond  any  case  that  has  yet  been  determined.  Sup- 
pose, he  had  sold  the  goods  in  question  to  John  or  Thomas, 
and  with  that  ready  money  had  paid  his  modier  part  of  her 
debt;  would  that  sale  or  payment  have  been  void? 

I  also  much  doubt  how  far  such  an  act  of  bankruptcy,  eoni- 
mitted  by  consent  and  agreement,  is  valid,  with  respect  to  a 
third  person  not  privy  to  such  agreement.  Certainly  me  bank- 


•omo  drcmnttaoMf  it  may  constitiite  an 
act  of  banknq>tcy ;  a»  where  it  is  manifestly 
fraudulent,  when  made  to  ^te  particukr 
creditors  a  preference,— or  in  contempla- 
tion of  bankruptcy,— or  if  it  be  in  £sict  a 
conTeyanct  of  all  the  effects,  with  only  a 
colourable  exception  of  part  See  Gaynir'i 
Ca.,  cited  1  Burr. 477;  LmUmv,  Bmilett, 
Z  Wils.  47;  Htarmtm  v.  PUhar,  1  Cowp. 
124,  and  Ruit  v.  Cooptr^  Id.  633,  ptr  Ld. 
Monoid;  Round  ▼.  Bpde,  1  Co.  B.  L. 
105  (ed.  1817);  PulUngv.  Tucker,  4  Bam. 
a  A.  882  }•— DevoM  ▼.  fVutU,  1  Doug.  86 ; 
Morgan  t.  Horteman,  3  Taunt.  24 1 ; — 
Compton  T.  Bedford,  ante,  362;  Law  v. 
Skinner,  pott,  996.  But  under  some  cir- 
cumstances a  fair  conveyance  of  part  has 
not  been  considered  to  constitute  an  act  o€ 
bankruptcy:  see  Cock  v.  Goo4feUow,  and 
SwuM  V.  Oudley,  ut  it\fra ;  Jacob  v.  Shep- 
herd,  dted  1  Burr.  478 ;  Unwin  ▼.  Oliver, 
Id.  481;  Manton  v.  Moore,  7  T.  R.  67; 
Bemey  ▼.  Davison,  1  Brod.  &  B.  408,  4  B. 
Mo.  126,  S,  C,  where  the  principle  de- 
duciblefrom  the  cases  is  laid  down  by  Lent, 
SeiJ.  arguendo.  If  the  conveyance  be  not 
by  deed,  though  it  will  be  void,  yet  it  vnll 
not  conrtitute  an  act  of  bankruptcy ;  Mar- 
tin V.  Pewtresi,  4  Burr.  2477;  Ruit  v. 
Cooper,  2  Cowp.  629;  *'  A  conveyance  of 
goods,  without  deed,  is  fraudulent,  unless 
possession  of  the  goods  be  given :  if  it  be  by 
deed,  it  is  fraudulent,  and  an  act  of  bank* 
ruptcy ;"  per  Lord  Kenyon,  7  T.  R.  71 ; 
Back  V.  Gooch,  Holt's  N.  P.  C.16,  4  Camp. 
234,  S.aper  Gibht,  C.  J.  See  also  Alder- 
ton  V.  Temple,  pott,  660,  and  cases  there 
referred  to»  A  fraudulent  surrender  of  a 
copyhold  was  held  not  to  be  an  act  of  l>ank- 
ruptcy;  Ex  parte  Cockthott,  3  Bro.  C.  C. 
5t>l ;  but  it  is  now  declared  to  be  so,  by  6 
Q.  4,  c.  16.  As  to  the  assignment  of  book- 
debts,  see  Ex  parte  Richardton,  14  Yes.  J. 
186. 
Theee  cases  are  all  prior  in  time  to  the 


6  G.  4,  c.  16^  8.  Z,  which  enacta,  *<that  if 
any  trader  shaD  make  or  cause  to  be  made, 
either  wHhin  tiiis  realm  or  ebewbere,  say 
fraudulent  grant  or  conveyance  of  any  sif 
his  lands,  tenement!,  goods  or  ch»tteli,  or 
any  fraudulent  surrender  of  any  of  Ids  co- 
pyhold lands  or  tenemcnta,  or  any  fraudu- 
lent gift,  delivery  or  tranifar  of  any  of  Us 
goods  or  chattels,''  he  shall  be  deemed  t» 
have  commilted  an  act  of  bAnkmptcy. 

(r)  It  may  be  quesdoned,  vriiether  this 
opinion,  delivered  only  at  Niti  FHmt,  esn 
be  con^dered  as  an  andiority.  *  For,  in 
Worseiey  v.  Demaitot,  1  Burr.  478,  (de- 
cided before  this  case  indeed,  but  where 
the  cases  of  Cock  v.  GootffoOow,  and  SmeU 
V.  OudUy  are  commented  upon,)  Lord 
Man^ld  is  reported  to  have  said:  **  It  bss 
been  argued,  that  after  a  resolution  to  com- 
mit an  act  of  bankruptcy,  the  trader  to 
resolving  to  become  bankrupt,  might  law- 
fully prefer  a  just  creditor  by  ccmveying 
part  of  his  effects  to  satisfy  diat  creditor's 
debt.  It  is  not  necessary  to  detennioe 
that  question  in  this  cause,  for  here  tlie 
conveyance  is  of  all:  and  tberelbre  I  will 
only  say,  that  no  such  proposition  is  yet 
established;  much  less  in  the  extent  wboe- 
to  it  has  been  urged."  It  alio  seems 
contradicted  by  the  Cases  of  Linim  v. 
Bartlett,  3  Wils.  47 ;  and  Devon  v.  Watts, 
1  Doug.  86:  Morgan  t.  Uoroeamn,  3 
Taunt  241;  and  PulHng  ▼.  Tucker,  4 
Bam.  &  A.  382.  Moreover,  it  does  not 
appear,  whether  the  jury  found  for  the 
plaintiff  on  the  ground  of  the  assignment 
being  valid,  or  on  the  ground  of  there  hav 
ing  been  only  a  concerted  act  of  bank- 
ruptcy. 

(s)  10  Mod.  489,  cited  in  1  Burr.  478. 

(0  2  P.  Wms.  427,  cited  also  in  1  Bair. 
480 :  that  case  has  been  conaderably  shaken 
by  that  of  Linton  v.  BartleU,  3  Wils.  47, 
and  see  Lord  MasufiMt  observationt  npoo 
it,  Cowp.  123. 
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limself,  and  all  those  who  come  in  under  the  commission,  Hoopbk 
ncluded  to  say  any  thing  a^dnst  it(f?).  But  the  relation  smith. 
9mniission  of  bankrupt  to  the  time  of  committing  the  act, 
h  useful  to  prevent  frauds,  is  sufficiently  hard  already 
private  persons;  and  ought  not  to  be  extended  farther. 
:t  of  banicruptcy  in  die  eye  of  the  law  i&  considered  as  a 
; — but  where  is  the  crime  of  denying  oneself  to  another, 
svious  consent  and  agreement  ? 

VercUct  for  the  plaintiff. 

\amfi>rd  ▼.  Boron,  2  T.  R.  594,  n.  pnte  BUmm,  1  Madd.  250  ;  Bodk  v. 
parte  Boume,  16  Vet.  J.  145 ;  Ex  Gooclh  Holt,  N.  P.  C.  13 ;  4  Can^.  232 ; 
ouikwidte,  1  Rose,  B.  C.  87 ;  Ex     Hiekt  ▼.  Bw^Ui,  Id.  235,  n. 
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s  Kino  v.  The  Minister  and  Churchwardens  of  St.  Bo- 

TOLPH,  Bishopsgate. 

EITON  moved  for  an  information  against  the  Minister,  &c.  infonnatkm  tn 
lad  collected  upwards  of  14^  on  a  brief,  for  the  sufferers  embcisiingmo- 
e  at  Albome,  in  Wilts,  and  had  spent  about  9/.  at  tavern  "  wrfrefi^" 
tainments,  and  then  returned  upon  the  back  of  the  brief, 
>L  3s,  4kd,  oidv  was  collected,  and  signed  their  names  to 
certificate.    But  the  Court,  Lord  Mansfield,  Dennison, 
f^iLMOT,  denied  a  rule  to  shew  cause,  and  referred  the 
mitors  to  the  ordinary  remedy  by  indictment(a). 

lee  the  form  of  an  iodictment  for  a  a  coMpiniey,  ptdert,  whether  it  will  lie  finr 

«y  to  embessle  money  coUected  by  the  fiaud  dmply :  see  IL  ▼.  Wheaiky, 

in  Cro.  Cir.  Co.  136,  (ed.  1811);  wUe,  276,  n.  (p).  At  to  briefr,  see  4  Ann. 

qgh  an  indictmeot  will  lie  for  sudi  c  14. 


Brery  qui  tarn  v.  Levy. 

ICTMENT(A)  on  the  Coal  Act  for  selling  short  mea-  A  popular  in- 

Defendant  was  found  guilty,  after  which,    Wallace  ^^^^^^^ 
i  for  leave  to  compound  with  the  prosecutor.     But  his  after  wn^Sctlon. 
n  was  denied :   for  the  kind's  moiety  of  the  penalty  is 
1  by  the  conviction,  and  then  it  is  too  late  to  com- 
1(c). 

rhis  must  be  incorrect :  it  must  (c)  See  Broum  q.  t.  v.  Bailey,  4  Burr, 
en  a  ^  tarn  action,  and  not  an  in-  1929 ;  Wood  q.  t,  ▼.  EUit,  pott,  1 154 ;  and 
t.  Wood  q,  t,  ▼.  Johnson,  pott,  1 157. 
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Trinity  v.  St.  Peter's  in  Dorchester. 

S.  C,  Burr.  S.  C.  513. 

Hiring  to  work  JOHN  Milwood,  his  wife,  and  three  children  were  removed 
^  ^^^^  ^^^  Trinity  to  St.  Peter's  by  order  of  two  justices.  St.  Pe- 
muni'eonanu-  ^^'^  appeal,  and  the  Sessions  confirm  the  orders,  stating  spe- 
[  *444  ]  cially,  that  the  pauper  was  settled  in  St.  Peter's  by  *  derivation 
■nee  upon  that  from  his  father,  who  died  in  the  pauper's  infancy,  and  at  six 
mfincc,  no  teu  years  old  his  mother  married  again  to  one  Oldis,  in  the.]parish 
^  of  Trinity,  who  maintained  and  employed  the  pauper  in  his 

trade  of  button-making,  without  any  wages  or  contrac||{  that, 
when  the  pauper  was  sixteen,  he  left  his  mther-in-law  and  went 
to  Bristol  to  seek  for  a  more  advantageous  situation,  but,  re- 
turning soon  after,  Oldis  agreed  with  nim  to  let  him  live  in  his 
house,  and  give  him  Is.  sl  gross  for  what  he  should  earn  at 
button-making,  deducting  thereout  5s,  a  week  for  his  board 
and  lodging:  upon  this  agreement  they  continued  for  fi?e 
years,  both  parties  understanding  that  each  was  at  liberty  to 
be  off  at  pleasure. 

Norton,  Solicitor-General,  insisted,  that  here  was  no  hiring 
for  a  year:  and  if  this  amounts  to  a  settlement,  all  journeymen 
who  work  by  the  piece  will  equally  be  entitled  to  gain  one. 

TTiurlow  and  Dunmns,  contra,  argued,   that  this  was  a. 
hiring;  and,  being  indefinite,  must  be  construed  a  hiring  for 
a  year. 

Lord  Mansfield,  C.  J. — ^Where  there  is  not  a  hiring  in 
express  words,  but  the  nature  of  the  service  implies  a  pre- 
cedent hiring,  the  Court  will  go  far  to  presume  one.  But 
this  is  exactly  the  case  of  every  workman  paid  by  the  piece.  * 
And  it  is  very  clear,  that  there  is  no  hiring  for  a  year,  either 
express  or  implied  (rf).  ^^^^^^  ^1^^  ^^^^^ 


(d)  See  R,  ▼.  fVeyhiU,  ante,  206.  So, 
where  a  pauper  agreed  to  serve  as  a  brick- 
maker  from  Michaelmas  to  Michaelmas, 
and  to  make  70,000  bricks  at  a  certain 
price,  he  did  not  gain  a  settlement,  on  the 
ground  that  it  was  only  a  contract  for  that 
job,  and  not  for  a  year's  service  absolutely ; 
JL  V.  fVoodhurst,  1  B.  &  A.  325.  But 
where  there  is  an  express  yearly  hiring,  or 


one  can  be  inferred,  it  is  no  objectioa  10 
gaining  a  settlement,  that  the  pauper  was 
to  be  paid  by  the  piece ;  as  where  the 
pauper  hired  for  a  year  to  spin  wick-yam 
at  U,  6d.  a  stone ;  A.  v.  King's  Norten, 
Burr.  S.  C.  152;  to  work  for  a  soev- 
maker, — good  earn,  good  hire,— >to  make 
screws  at  so  much  a  gross;  ILr.  ~ 
ham,  1  Doug.  333. 


Smith  r.  Scandhett. 

Having  no  ef-  ONE  Gobel  offered  to  justify  as  bail  for  1600/.  the  debt 
fects  in  England  gwom  to ;  but  it  appearing,  that  though  he  had  a  fortune  in 
tiontoballlwiai"-  Antigua,  yet  he  had  no  effects  in  England,  and  had  nine  sc- 
out other  suspi-  tions  depending  against  him  for  the  amount  of  near  3000/1,  the 
-:       :  Court  set  him  aside :  but  declared,  that  the  merely  having  no 

effects  in  England  was  not  of  itself  a  sufiScient  objection,  with- 


eioua  curcum 
stances. 
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out  Other  auxiliary  circumstances;  this  Gobel  having  formerly 
been  allowed  as  bail  in  this  Court,  on  making  affidavit  that  he 
was  worth  9000/.  in  Antigua  (e). 


(f)  Boddy  V.  Leyloidt  4  Bunr.  2526 ; 
WIgkiwiek  t.  PiekeHng,  Forreit,  38,  etmi. 
htSi  allowed  to  jotdfy  in  respect  partly  of 
cash,  and  partly  of  a  freehold  house  at 
Gibraltar;  Bmrdmort  t.  PkU^,  4  M.  & 
8. 173.  So,  a  native  of  England  allowed 
to  justify,  partly  in  respect  of  a  landed 
estate  in  SuzinanL  and  partly  in  respect  of 
property  in  Eng^d.     Bat  BayUjf,  J., 


there  observed,  after  citing  this  case,  and 
Boddy  T.  Leykmdf  that  it  must  not  be 
taken  for  granted,  that  a  party  can  justify 
in  respect  of  property  abroad,  when  he  has 
no  other  property;  Ontham  v.  Jnderton, 
4  M.  ft  S.  371.  These  were  cases  of  mi- 
tivet;  as  to  foreigners,  see  CXris^  t.  FU' 
Uul,  pott,  1323. 


V  A'  1' 


Smith 
scandebtt. 


GuiCHARD  V.  Roberts.  [     445     ] 

Action  on  a  note  of  hand.     On  the  trial  the  defendant  Defendant  may 
gave  in  evidence,  that  the.  note  was  obtained  upon  a  smuggling  ■**  "S^tSn 
consideration  (y^ ;  on  which  the  juiy  found  a  verdict  for  him.  ^^Sistanao- 
On  a  motion  for  a  new  trial.  Lord  Mansfield  was  strongly  of  tion  on  a  note  of 
opinion,  that  such  evidence  should  not  have  been  admitted;  ^^^^ 
and  took  a  difference,  where  the  plaintiff  alleges  the  iurpis 
causa  as  the  groimd  of  his  action,  and  where  the  defendant  sets 
it  up  as  the  ground  of  his  defence :  in  both  which  cases,  he  de- 
niea  that  either  party  should  avail  himself  of  his  own  wrong; 
and  granted  a  rule  to  shew  cause. 

But  afterwards,  in  the  close  of  the  Term,  the  cause  being 
compromised,  Lord  Mansfield  took  it  up  again  mero  motu; 
and  declared,  that  it  was  now  the  clear  opinion  of  the  whole 
Courts  that  on  this  action  an  illegal  consideration  might  clearly 
be  set  up  as  a  defence ;  and  they  did  not  see  why  it  might  not 
be  done  on  an  action  of  debt  on  bond  {g).  For  every  creditor 
ought  in  justice  to  prove  the  consideration  on  which  his  con- 
tract^is  founded ;  and,  though  the  law  allows  bonds  and  notes 
to  be  pritnd  fade  evidence  of  a  good  consideration  without 
proving  it  on  the  part  of  the  plaintiff,  yet  it  ousht  not  to  pre- 
clude me  defendant  from  shewing,  that  the  consideration  in  fact 
is  a  bad  one. 

(/)  See  ante,  S59,  n.  (w).  S59,  n.  (10);  Faikney  v.  Rtytumt,  pott,  633  { 

ig)  See  lAgktfoat  ▼.  TetiaiU,  1  Bos.  &      and  Bayley  on  Bills,  232  (ed.  1813). 
P.  551}  Aoftmsofi  t.  BUutd^  ante,  234,  & 


The  Kino  v.  Bankes  and  Others. 

S.  C.  3  Burr.  1452. 


Rule  to  shew  cause  why  a  mandamus  should  not  go  to  the  In  ruks  for  a 


lord  of  the  manor  of  Corfe  Castle  to  hold  a  Court  Leet,  and  to  ^^^  ^      ^  ^ 
certain  jurors  (who  had  been  summoned  to  attend  at  a  court  ^bsisdngmayor 
appointed  to  be  held  on  25th  October  last)  to  appear,  and  form  defacto  must 
a  jury,  in  order  to  elect  a  mayor.     It  appeared  on  die  nrose-  ^^^^^ 
cutor's  affidavits,  that  one  John  Price  had  been  defacto  elected  ^^*^' 
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The  KiNa  mayor  on  ^th  October^  and  had  acted  as  such,  but  his  name 

^'  was  not  in  the  rule. 

^^^^^'  Morton  shewed  for  cause,  that  the  rule  could  not  proceed 


till  Price  was  inserted  therein,  and  had  been  served,  he  beinff 
[  ^446  ]  ♦materially  interested  in  the  event  of  the  question;  and  cited 
the  King  and  Scawen  (A),  mayor  of  Mitchel,  in  Cornwall, 
coram  nider^  C.  J.,  Mich.  1753,  where  the  omission  of  the 
subsisting  mayor  (in  9,  rule  to  shew  cause  against  a  mandamui 
to  elect  another^  was  allowed  to  be  sufficient  cause  why  the 
mandamus  should  not  go.  And  upon  this  precedent,  as  weD 
as  upon  the  reason  of  the  thing,  the  Court  enlarged  the 
rule  till  next  Term,  and  ordered  Price's  name  to  be  mserted 
therein. 

[S.  C.  Pott,  452.] 
(h)  See  3  Burr.  1453. 


Right  on  demise  of  Basset  v.  Thomas  and  Another. 

S.  C,  3  Burr.  1441. 

Leanng  powers  xN  ejectment,  at  the  Summer  Assizes  for  Comwallj  1761, 
^trilS'^d   *  ^®r^ict  was  found  for  the  plamtiff,  subject  to  the  foIIowiDg 

therefore  land      case :  ^ 

settled  for  years  John  Pendarves  Basset,  by  marriage  settlement,  lltfa  ana 
determiMbieon  ig^h  April,  1737,  convevcd  to  trustees  divers  manors^  &c  to 
setdement,  shall  ^^^  ^^^  ^^  himself  for  Ui(e,  and  so  on  to  his  intended  wjife  and 
be  said  to  have  issue,  in  Strict  settlement;  remainder  to  such  uses  as  he  should 
i^*d"**Ld  *PP^"^*5  remainder  (if  no  appointment)  to  himself  in  tail;  le- 
y  emised.  j^^^jj^j^p  ^^  jjg  brother,  Francis  Basset  (lessor  of  the  plaintiff), 

in  strict  settlement;  remainder  to  himself  in  fee:  vritb  power 
to  the  several  tenants  in  possession,  or  to  the  trustees,  during 
their  minority,  by  any  deed  or  deeds,  with  two  credible  wit^ 
nesses,  to  lease  for  one,  two,  or  three  lives,  or  for  years  deter- 
minable on  one,  two,  or  three  lives,  any  part  of  the  premisses, 
which  had  been  usually  so  letten,  so  as  such  rent  as  had  beeo 
given  for  twenty  years  past,  or  a  proportionable  part  should 
be  reserved  thereon ;  ana  all  usual  covenants  inserted  therein, 
and  with  other  usual  provisoes.  The  marriage  took  effect,  and 
said  John  Pendarves  Basset  died  I9th  September,  1739,  leav- 
ing his  wife  enseint  of  a  son,  bom  22d  May,  1740,  and  having 
made  no  appointment. 

On  ^4th  June,  1742,  said  trustees  (with  the  approbation  of 
a  Master  in  Chancery)  demised  to  Nicholas  Tresidder  the  pre- 
misses in  question  in  consideration  of  175/.  for  ninety-nine  yean, 
[  ^447  ]  *determinable  on  three  lives,  at  the  rent  of  13*.  4?rf.  per  asmmh 
with  usual  covenants,  &c.  On  17th  November,  1756,  John 
Prideaux  Basset,  the  son,  died  intestate,  and  unmarried,  where- 
upon the  premisses  in  settlement  vested  in  Francis  Basset.  It 
appeared  in  evidence,  that  @lst  June,  24  Hen.  8,  the  premisses 
(with  others)  were  let  to  John  Killegrew  for  55  years : — That 
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on  the  SOth  of  October,  18  Eliz.  die  same  were  demked  to        Ricbt 
Thomas  Cosworth  for  forty  years  from  and  after  the  expira-       xhomai. 

turn  of  the  former  lease,  which  term,  by  mesne  assignment,   * ^        < 

became  vested  in  Richard  Gardiner:  That  17th  November, 
S.Jbc.  1,  the  same  was  demised  to  said  Gardiner,  for  ninety 
years,  determinable  on  three  Uves  from  and  after  the  term  then 
sabsisting :  That  these  terms  were  assigned  to  Samuel,  father 
trf*  WilHam  Pendarves:  That  on  15th  September,  1631,  Wil- 
liam Pendarves  purchased  the  fee-sim]|^e  of  the  premisses: — 
That  on  4ih  December,  1635,  Samuel  Pendarves  assigned  the 
residue  of  his  terms  to  Thomas,  his  second  son,  and  on  ISth 
December,  1638,  William  conveyed  the  inheritance  to  his  fitther 
Samuel:  That  on  15th  December,  1638,  Samuel  Pendarves 
(in  consideration  of  natural  love  and  affection)  covenanted,  that 
he  and  his  heirs  should  stand  seised  (f),  of  the  premisses,  to  the 
use  of  himself  for  life,  with  remainder  to  his  son  Thomas  for 
ninety-nine  years,  if  he,  or  any  wife  he  should  marry,  or  any 
issue  he  might  have,  should  so  long  live :  That  Samuel  died 
in  1643,  at  which  time  the  said  term  of  ninety-nine  years  com- 
menced :  That  Thomas  granted  several  under-leases,  for  terms 
determinable  upon  lives :  That  in  1738,  Henry,  the  only  sur- 
vivrnt^  issue  of  Thomas  Pendarves,  died ;  whereupon  the  rever- 
aon  m  fee  (then  vested  in  said  John  Pendarves  Basset,)  took 
eflfect.  It  was  agreed,  that  the  rent  reserved  on  the  lease  of 
1740,  was  in  proportionable  share  of  the  ancient  rent  {k) :  And 
upon  the  whole  tne  question  was,  whether  this  be  a  ffood  lease, 
under  the  power  contained  in  the  settlement  of  the  ISth  April, 
1787? 

^Tkurlow,  for  the  plaintiff,  took  some  slight  objections  to  [  ^446  ] 
the  want  of  usual  covenants,  and  the  non-execution  of  the 
power  in  tiie  presence  of  two  witnesses,  which  were  not  stated 
m  the  case ;  but,  it  appearing,  that  the  principal  question  be- 
low was,  whether  the  lands  nad  been  usually  so  leiten,  the 
Court  over-ruled  those  exceptions. 

As  to  the  principal  point,  he  argued,  that  tiie  leases  in  1533 
and  1586,  were  both  for  terms  absolute,  and  therefore  not  of 
the  present  kind.  As  to  the  lease  in  1608,  it  is  for  ninebr 
years,  not  ninety-nine,  as  in  the  present  case.  But,  if  good, 
still  one  instance  will  not  create  a  custom  of  so  letting,  for 
Mfus  iequiparaiur  actibus :  2  RolL  Abr.  262 ;  V augh.  32 ;  2 
Jooen,  27.  And  besides,  an^  rent  reserved  upon  that  lease 
will  not  be  a  rent  reserved  within  twenty  years  preceding  the 
year  1742.  The  covenant  in  1638  is  a  transaction  of  anotiier 
nature,  a  provision  for  a  man's  son  in  consideration  of  natural 
a£Eecti<m,  not  a  lease  to  a  tenant :  and  it  could  not  be  in  the 
contemplation  of  the  settler  to  square  the  maimer  of  leasing,  by 
a  sabstantive  provision  for  a  younger  branch  of  the  family.  * 

Burland,  Serjeant,  for  the  defendants,  ar^ed,  that  tiiej^wer 
is,  to  lease  for  any  number  of  years  determinable,  &c.    There- 

(0  SiapUim'i  Ca.,  dtedby  Ode,  C.  J.,         (k)  Sec  Aw  t.  Bawikigt,  7  Bast,  tl9p 
1  YcDir.  MS;  Buthtgi  Ok,  dted  T.      Dm  ▼.  Crt€d^  4  M.  ft  8.  S71. 


f 
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fore  lands,  "  usually  so  demised,"  must  mean,  "  uswl^i- 
"  mised  for  any  number  of  years."  Ninety  years  was  fow^ 
the  usual  terra  for  determinable  leases.  So  is  thecaKflni 
from  Vaughan.  The  landa  had  been  in  lease  for  ^fm 
and  upwards;  and,  if  they  are  only  twice  demised,  ihurf 
be  interpreted  usage. 

Not  to  insist  on  the  absolute  lenses,  the  detemiinahl*  m 
of  l(i08  and  1638  bring  the  usage  clown  to  the  present » 
A  lease  may  be  made  by  a  covenant  to  stand  seised,  mutt  it 
statute  27  Hen.  8;  so  laid  down  expressly,  in  Lord  iloA 
Use  of  the  Law.  The  present  lease  is  more  beneficia!  hi  i 
reversioner  than  that  covenant;  for  there  the  lives  were  ttoce- 
tain,  and  might  have  extended  to  more  than  three. 

[  •♦40  ]  *N.  B.—Nortan,  Solicitor-General,  for  the  plaintiff,  ai 
Biackstone,  for  the  defendant,  were  retained  for  a  tnd 
argument.  But  the  Court  {absentibu^  Dennison  anilF*- 
ter),  were  clear  upon  the  first. 

And  by  Lord  Mansfield,  C.  J.— This  is  a  settlement  an* 
by  Mr.  Basset,  the  owner  of  the  fee,  in  the  usual  manni-r,  ni 
^^^  a  power  to  make  leases,  according  to  the  custom  of  die  couns; 

^^^L  where  the  Ubual  profit  arises  from  fines.     There  is  also  ■  mi 

^^^B  wise  provision  fur  leasing  during  tlic  tenant's  infancy.  Aadfc 

^^^B  leases  are  to  be  fur  ax^  number  of  years,  determinable  aaat. 

two,  or  three  lives.  There  is  no  doubt,  but  that  the  pinri* 
have  been  let  for  years  so  determinable  ever  since  the  rrign^ 
Queen  Elizabeth.  And  the  prespnt  lease  was  approved  Inik 
Master,  the  estate  being  in  Chancery.  A  doubt  is  made.  ^ 
cause  the  last  preceding  lease  is,  by  way  of  covenant,  to  su*l 
seised  in  a  family  settlement.  1  make  no  question  but  it 
all  respects  a  lea^^c.  It  is  said,  tliat  this  is  not  a  lease  to  i 
a  profit  of,  but  is  properly  only  a  provision  for  a  younger  chi! 
M hat  then?  The  lessor's  bounty  to  his  child  arises  notfr* 
granting  the  lease,  but  from  remitting  the  fine.  It  is  a  cmid« 
case  for  bishops,  deans,  &c.  and  for  tenants  for  life,  with  sod 
powers  as  the  present,  to  grant  beneficial  leases  of  such  r^^^se 
as  chance  to  fall  in,  in  trust  for  themselves  or  for  their  chililM- 
Are  they  the  less  leases  upon  that  account?  This  power'* 
intended  as  a  benefit  to  the  person  in  possession,  ana  a  b«t' 
to  the  estate  itself,  which  may  be  prejudiced  sometimes  brnf*- 
renewal.  It  appears  to  have  been  properly  executed.  -W 
indeed  powers,  being  derived  from  equity,  ought  to  be  libenS; 
construed.  I  can't  conceive  how  it  ever  c.ime  to  be  iboojiL 
that  they  should  be  constnied  strictly ;  being  only  a  mt^^* 
tion  of  the  uses  of  an  estate,  by  the  absolute  owner  of  it. 

WiLMOT,  J. — This  case  is  the  more  unfavourable  for  the  W* 
of  the  plaintiff,  because  he  is  a  mere  volunteer,  and  is 
vouring  to  defeat  the  estate  of  a  purchaser  for  valuable  cie* 
deration.  Had  the  elder  brother  pleased,  he  could  atanjH" 
[  *450  J  have  defeated  the  estate  of  Francis,  the  younger  •bmile' 
And  yet  Francis  is  now  attempting  to  set  aside  an  actdow''' 
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the  benefit  of  his  nephew,  the  son  of  that  brother,  from  whose 
bounty  he  receives  his  own  title. 

Judgment  for  the  defendants  (/). 


(0  Co.  Lit  44  b;  Goodtitle  v,  Funueanf 
2  Doug.  565 ;  Pomery  v.  Partington,  3  T. 
R.  665;  Doe  v.  Halcombe,  7  T.  R.  713; 
Doe  ▼.  Rendle,  3  M.  &  S.  99.     See  also 


the  great  case  of  Doe  d.  Jeney  v.  Smiihf 
5  M.  &  S.  467,  in  B.  R;  S,  C,  1  Brod.  & 
B.  97,  7  Pri.  281,  in  Cam.  Scacc;  S,  C. 
2  Brod.  &  B.  473,  in  Dom.  Proc 
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RlOHT 
9. 

Thomas. 


HILARY  TERM,— 4  Geo.  III.  1764.— K.  B. 


Joseph  Yates,  of  the  inner  Temple,  Esq.,  was  this  Term 
appointed  a  Justice  of  the  Court  of  King's  Bench,  in  the  room 
of  Sir  Michael  Foster,  deceased,  and  received  the  honour  of 
knighthood. 


nar  month. 


Talbot  r.  Linfield. 

S.  C.  3  Bunr.  1455. 

Order  for  a  month's  time  to  plead.  No  plea  being  put  in,  a  month's  time 
the  plaintiff*,  on  the  29th  day  after,  signed  judgment.  Motion  ^  ^^^^^  •  *"' 
to  set  aside  the  judgment  as  irregular,  because  the  order,  shall  * 

be  construed  to  4»xtend  to  a  calendar  month,  as  most  beneficial 
to  the  party.  But  by  Lord  Mansfield,  C.  J. — A  month  in 
law  is  always  a  lunar  month,  except  in  quare  impedit.  And 
by  Dennison,  J. — In  all  temporal  cases,  we  go  by  lunar 
months;  in  ecclesiastical  cases,  by  solar  (a). 

Rule  discharged. 


~  (a)  The  time  is  reckoned  <»c/a(nM  of 
the  first  day,  t.  e.  the  day  of  the  date  of 
the  order,  but  exelutwe  of  the  last  day, 
as  in  the  present  case;  a  lunar  month 
cooaisting  of  twenty-eight  days;  Kay  v. 
WhiUh€ad,  2  H.  BU.  35;  Tidd's  Pr. 
483  (ed.  1821),  aec,;  but  see  Freeman 
▼.  Jackeon,  1  Bos.  &  P.  479,  eemb.  cont. 
A  month  in  law,  in  temporal  matters,  is 
always  a  lunar  month  of  twenty-eight 
days;  Co.  Lit  135  b;  2  Bla.  Com.  141; 
IL  V.  Adderley,  2  Doug.  463 ;  Lacon  ▼. 
Hooper,  6  T.  R.  224.  In  commercial 
matters,  however,  it  is  generally  intended 
a  calendar  month,  as  in  bills  of  exchange, 
promissory  notes,  insurances,  and  the  like; 
TUut  y.  Pretton,  1  Stra.  652 :  CoekeU  t. 
Oray,  3  Brod.  &  B.  186 ;  S,  C.  t  B. 
Mo.  483  ;  Bayley  on  Bills,  113  (ed. 
1811).  It  also  may  mean  a  lunar  or  ca- 
lendar month,  according  to  the  intention 
of  contractmg  parties ;  per  Le  Blane,  J. 
"  it  is  very  true  that  in  matters  temporal 
the  term  month  is-  understood  to  mean 
lunar  month,  whilst  in  matters  ecclesiasti- 


cal it  is  deemed  calendar,  because  in  each 
of  those  matters  a  different  mode  of  com- 
putation respectively  prevails;  the  term 
therefore  is  taken  in  that  sense,  which  is 
conformable  to  the  subject-matter,  to  which 
it  is  applied;"  Lang  v.  Gale,  1  M.  &  S. 
111.  In  qwwe  impedit,  in  cases  of  lapse, 
it  has  been  dedded  to  mean  a  calendar 
month;  Catethfi  Ca.,  6  Rep.  61  b;  but 
from  the  other  reports  of  that  case,  Cro. 
Jac.  141,  166,  Yelv.  100,  it  seems  only 
to  have  been  decided,  that  tempiu  temettre, 
within  which  the  patron  must  present, 
means  half  a  year,  there  said  to  be  182 
days,  (which  however  does  not  always 
correspond  with  the  number  of  days  com- 
prised in  six  calendar  months),  and  not  six 
months  of  twenty-eight  days  each,  which 
would  amount  to  168  days  only.  And 
Ld.  Kenyon,  in  Laeon  v.  Hooper,  (sUpra), 
says:  "  In  the  instance  indeed  of  quare 
tm^JI/.the  computation  of  time  is  by  ca- 
lendar months ;  but  that  depends  on  the 
words  of  an  act  of  Parliament,  tempue  m-' 
mestre,"    So,  ia  the  proof  of  a  suggestion 
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Talbot         '"  F>^l'il>it>on>  l>y  •Ixmontbi  it  ta  be  in-  al>o  Com.  Kg.  jtmi^  (B);  Dmtt^t^ 

^  undfd  dimidiMm  ami,  and  not  lii  lunu  grit  r,    Amsdott,   po$l,    ItSI.    B;  ^ 

LiHFiiLD.        >DDnthii  Litt.  R.  19;  ind  ID  Cip'rjr  v.  Co'-  Denmoti,  J.,  mmt  be  DtvkntDdK^ 

■  Mh,  Hob.  179,  it  U  Mid,  thit  thtr  iluli  atleitdar  aanlhs,   and  n  iilbei«r«h 

be   counted   luvonling    lo   the  cilendai;  Burtno :  ■  (o/or  monib  u(hendtt|> 

S  ttidl.  Abr.  rnapi.  (C)  pi.  !,  X  C     Sec  of  3Bi  day!,  n:.  30  dayiand  l«ta« 


[451       ]  Miller's  Case. 

NoprMwdingi  Under  the  Insolvpnt  Debtor's  Act,  1  Geo.  3,  oneMiBa 
c»n  be  P'"'"f''  was  compelled  by  a  creditor,  at  the  Sessions  at  Guildhill,  H 
acirfpSil-  give  up  "is  effects,  and  he  accordingly  signed  and  swore  tab 
mcni,  ihough  schedule,  &c.  But  some  circumstances  arising,  the  Coiaiti  I 
be^nberott  joumcd  his  discharge  till  the  next  Sessions.  In  the  mean  dai^  I 
ieMhy1^.i^"  *!>«  statute  2  Geo.  3,  passed,  which  repealed  the  compdbi  I 
eireption.  clause.     Motion  for  a  mandamus  to  the  justices,  now  to  fr» 

cecd  to  grant  Miller  hia  diecharge,  the  jurisdiction  having  a- 
tached  before  the  clause  was  repealed.     But  by  the  Court;-  , 

k  Nothing  is  more  clear,  than  that  the  jurisdiction  is  now  gwie,  ^ 

and  that  we  cannot  grant  any  such  mandamus.  £vcn  ofirocs 
committed  against  tlie  clause  (while  in  force)  could  not  bit 
been  now  punished,  without  a  special  clause  to  aUow  ii;  ml 
therefore,  a  clause  is  inserted  in  the  repealing  statute  for  ty 
P"T"«W-  Rule  di.ckogcd 

(t>)  A  fontract  decUred  by  a  lUtate  to  I 
be  iLLtgal,  is  not  made  good  by  a  subie-  I 
t|uent  repeal  of  the  statute!   Jofiwi  v. 


Harris,  an  Executor,  r.  Jones. 

S.  C.  3  Burt.  14S1. 

ASHHURST  moved  for  leave  to  discontinue  withont  ptj- 
"  ment  of  costs,  the  plaintiff  being  an  executor. 

Walker  shewed  for  cause,  that  the  action  was  brou^t  I^ 
one  executor  in  his  own  name  only,  when  he  knew  that  tiwR 
were  others  subsisting ;  and  that  thereby  he  had  wantonly  p* 
the  defendant  to  great  expence. 

And  by  Desnison,  Wilmot,  and  Yates,  Ja.  (absente  Lord 
Mansfield,  C.  J.)  This  is  a  matter  within  his  own  knowW^ 
The  plaintiff  comes  to  the  Court  for  a  favour;  and  we  ml 
therefore  put  what  terms  we  please  upon  him.  There  « 
many  cases,  where  executors,  applying  for  faTOU)^,  are  obliged 
to  pay  costs  (c). 

Rule  absolute,  on  payment  of  costs. 

(e)  Halt   (Adrolniitrator)    t.    Norton,  ■  Kn>r«  •cticmi    Bagmiam  t.  JhllM- 

Btmet,   169,  Cat.  Pr.  C.  P.  7S ;    Mtl-  i  Sira.   871;   Bemitt.  (AdministnlBJ  '- 

AnJiA  T.  MamdtT,  i  N.  K.  TS,  oec.      But  Caktr,  4  Bur.  19S7.      In  gtocnl,  '^ 

an  eiecutor  or  adminiiirator  will  be  ol-  plainlifl',  beihall  pa;  no  owtii  bi«<B' 

lowed  10  diaconlinue  without  payment  ot  Uii<  muiI  be  understood  la  be,  wbn  bi  ° 

imtK,  where  he  hu  tioi  knm^ingly  bi'oiJghi  under  a  necenity  of  naming  hJBirU  •■>' 
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cutor  or  administrator,  for  if  he  were  un- 
der no  fttch  necessity,  he  shall  pay  costs; 
Boll.  N.  P.  331.  "  It  is  clear  upon  the 
■Catute,  where  an  executor  or  administrator 
necessarily  sues  as  such,  he  is  not  liable  to 
costs.  And  yet  it  has  been  holden,  that 
where  he  is  guilty  of  misbehaviour  he  shall 
pay  costs.  As  where  he  suffers  himself  to 
ha  non-prossed ;  where  he  has  knowingly 
brought  a  wrong  action,  or  otherwise  been 
guilty  of  a  wilful  default,  he  shall  pay 
coats  upon  a  discontinuance;  or  lor  not 
proceeding  to  trial  accorduig  to  notice : 


i> 


Per  Rookif  J.,  hi  Comber  ▼.  Hardeaeikf 
3  Bos.  &  P.  117.  See  also  n.  (q),  ante, 
356.  In  the  case  of  an  executor  or  ad- 
ministrator, wrongfully  suing  as  such  upon 
a  contract  made  with  his  testator,  and  not 
succeeding,  the  Court  will,  in  their  dis- 
cretion, make  an  order  upon  him  to  pay 
costs  to  the  defendant;  but  costs  cannot 
be  awarded  on  the  record,  aod  judgment 
must  be  entered  without  them;  otherwise 
it  would  be  erroneous.  Ibid,;  Barnard  t. 
Higdam,  8  B.  &  A.  213.  As  to  disconU- 
nuance,  see  Eoe  ▼.  Oray,  poet,  815. 


Harris 

V. 
JONBf. 
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The  King  v,  Bankes  and  Others. 

S.  C,  Ante,  445. 


[      452     1 


j/HE  name  of  John  Price,  the  mayor  defaciOf  being  now  in-^  MmuUumu  to 
fliierted  in  the  rule,  the  principal  question  came  on  to  be  argued;  lommonipedAc 
when  it  appeared,  that  Mr.  Bankes  was  lord  of  the  manor  ^^  eowtLBtt  de- 
Corfe  Castle,  and  Mr.  Henry  Bankes  (his  brother)  was  steward  nied. 
pr  bailiff  of  the  manor,  who  had  appointed  a  deputy-bailiff, 
who  usually  held  the  courts  in  his  stead;  and  had  warned  a 


^  jury  for  a  court  on  the  ^th  October^  1763,  when  a  mayor  wai 
*    to  be  elected  for  the  year  ensuing.     But  he,  suspecting  that 
the  deputy-bailiff  had  been  tampered  with  to  warn  a  jury,  who 
ti  would  chuse  a  m^yor  in  the  interest,  not  of  the  lord  of  the 
manor,  but  of  Mr.  Calcraft  his  opponent,  suddenly  revoked  his 
tt  deputation  after  the  jury  were  warned;  so  that  no  court  was 
^  held,  and  of  conseauence  no  mayor  chosen  on  the  regular  pre- 
scriptive day.  Ana  now  the  motion  was  for  a  fnandamus  to  the 
lord  of  the  manor  to  hold  a  court  leet,  and  to  the  jurors  by 
name,  who  were  summoned  for  the  S5th  of  October,  to  appear 
and  form  a  jury,  in  order  to  proceed  to  the  election  of  a  mayor: 
It  being  argued  that  Price  s  election,  being  not  on  the  pre- 
•criptive  day,  was  invalid. 

But  by  the  whole  Court — We  are  all  of  opinion,  that  a 
special  mandamus,  to  the  jury  [by  name]  (d),  is  new  and  un- 
precedented; and  cannot  be  granted,  r^or,  upon  this  rule, 
can  any  general  mandamus  issue;  more  especially,  as  there  is 
already  a  mayor  de  facto  subsistinff  {e).  So  discharge  the  rule; 
but,  as  the  steward  has  behaved  iflegally,  in  the  revocation  of 
Jbe  deputy-baili^^s  power,  after  the  jury  were  summoned^  no 
costs  snail  be  allowed. 


(i)  This  evidently  should  be  so;  and 
not  "  to  the  tame  jury"  as  in  the  former 
•edition. 

.    (e)  It  appears  from  the  report  in  8  Burr. 

1454,  that  if  it  was  a  doubtful  election, 

.and  fit  to  be  tried  upon  an  information  in 

Batnre  of  a  quo  warranto,  the  Court  ought 


not  to  grant  a  wumdammti  but  if  it  wfs  • 
mere  colourable  election  and  clearly  Totd, 
they  ought  See  also  R,  v.  Mayor  of  71m- 
tagel,  SStra.  1008;  Searhoron^  eorfora- 
<jofi,ld.ll80i  i2.¥.  MayorofaHRM%i0» 
4  Buxr.  2008,  and  Bm  t.  Lord  MonktaiU, 
ante,  60,  and  ntftes. 
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The  King  r,  Winterborne. 

S,  C,   Burr.  Sett.  €a.  520. 

Senrlng  con«ta-  ON  a  certiorari  it  appeared,  that  William  Merrick  and  his 
for  anoSiw^ia^*  eight  children  were  removed,  by  an  order  of  two  justices,  from 
notaervingan    Wuiterbome  to  St.  Philip  and  Jacob  in  Gloucestershire.     On 
[    *453    ]  appeal  to  the  Sessions,  they  discharge  this  order,  *and  state, 
office  so  as  to     that  the  pauper,  about  thirteen  years  ago,  gained  a  settlement 
^^a  setde-     j^  g^.^  pjjjjjp  ^nd  Jacob :  That,  at  a  Court  Leet  at  Winterborne, 
the  3d  of  October,  1761,  one  Richard  Bailey  was  chosen  con- 
stable for  the  tithing  of  Hambrook  in  Winterborne,  but  was 
never  sworn  in,  nor  took  on  him  the  said  office;  but  procured 
the  pauper  to  serve  the  said  office  in  his  stead,  in  order  to  gain 
the  pauper  a  settlement  at  Winterborne :  That  the  pauper  was 
accordingly  sworn  in  before  a  justice,  and  served  for  the  year, 
and  lived  m  Hambrook;  but  was  never  presented  at  the  leet, 
though  the  custom  has  ever  been,  that  all  constables  should  be 
first  presented  there. 

Morton  and  Vernon  argued,  that  the  pauper  was  setded  at 
Winterborne;  that  he  served  the  office  on  his  own  account,  as 
a  substitute,  not  as  a  deputy,  and  was  the  real  officer  of  the 
tithing. 

But  the  Court,  without  hearing  any  counsel  on  the  other  side, 
were  clear,  that  this  was  not  serving  an  office  on  his  own  ac- 
count within  the  intent  of  the  statute:  and  discharged  the  order 
of  Sessions  and  confirmed  the  order  of  the  justices  (g). 


.  (g)  So  executing  the  office  of  tithing- 
man,  as  deputy,  will  not  gain  a  settle- 
ment, even  though  he  be  sworn  at  the 
Court  Leet ;  R,  v.  AUcantdngt,  Burr.  Sett 
Ca.  634.  A  pauper  gains  a  settlement  in 
that  parish,  in  which  he  resides,  by  exe- 
cuting the  office  of  constable  for  a  eitff, 
which  consists  of  several  other  parishes;  R. 
V.  SL  Maurice,  Burr.  Sett  Ca.  27;  2  Stra. 
1014,  i^.  C.  Lee,  J.,  there  said  (p.  34), 
that  under  9  &  10  W.  3,  c.  1 1,  if  he  exe- 


cute such  an  office  by  deputy  he  gains  a 
settlement.  And  so  it  was  decided  in  iZ. 
V.  Hope  Mantell,  Cald.  252.  But  where 
a  borseholder,  regularly  sworn  in  at  a 
Court  Leet,  afler  executing  his  office  a  few 
days  was  irregularly  discharged  by  two 
magistrates,  in  which  he  acqiuesced,  and 
did  not  in  fact  afterwards  execute  the  ^ 
fice,  he  did  not  gain  a  settlement ;  JL  ▼. 
Holy  Crots,  Wettgate,  4  B.  &  A.  619. 


In  judgments 
by  default  the 
plaintiff  is  to 
make  up  the 
whole  record; 
but  if  error  is 
brought  for  a 
slip  in  not  mak- 
ing proper  en- 
tries for  the  de- 
fendant, judg- 
ment shall  stay 
till  he  can  apply 
to  amend  below. 


French  v.  Cornelys. 

JbiRROR  from  the  Common  Pleas  of  a  judgment  by  default 
on  a  note  of  hand.  The  error  assigned  was^  that  no  warrant 
of  attorney  for  the  defendant  (the  now  plaiotifi^  in  error)  was 
entered  on  the  record  below  (A). 

Ashhursty  for  the  defendant  in  error  (the  plaintiff  below),  in- 
sisted, that  a  man  shall  not  take  advantage  of  his  own  neglect 
in  not  making  proper  entries  on  record. 

Clayton,  contra,  that,  in  judgments  by  default,  the  plaintiff 
is  to  make  up  the  whole  record,  and  therefore  it  is  his  own 
laches. 


{h)  SeeRichardtq.Lr,  Brown,  1  Doug.  114  a,  and  notes;  Com.  Dig. 

Tidd's  Pr.  110,  587  (ed.  1821). 


(B); 
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The  Court  ordered  the  cause  to  stand  over,  till  the  Court,  of 
Common  Pleas  could  be  moved,  for  leave  to  amend  the  record. 
And  afterwards,  on  an  application  to  the  Chief  Justice  of  the 
Common  Pleas  at  his  chambers,  he  directed  a  proper  ♦war-  [  *454  ] 
rant  of  attorney  to  be  filed  and  entered ;  and  thereupon  a  new 
certiorari  issued,  and  the  judgment  was  affirmed  in  the  King's 
Bench  (i). 


(0  On  error  from  C.  P.  to  K.  B.,  the 
amendment  may  be  made  either  in  the 
Court  above  or  the  Court  below ;  Blacka- 
more*i  Ca.,  8  Rep.  156  a,  162  a ;  Wood  v. 
Matikewi,  Poph.  102 ;  Friend  ▼.  Duke  of 


Richmond,  Hardr.  505;    Hardy  q,  t.  v. 
Caihcart,  1  Marsh.  180;  Dunbar  ▼.  Hitch-' 
cock,  Id.  382,  5  Taunt  820,  3  M.  &  S. 
591,  S.  C;  Com.  Dig.  Amendmeni  (2  A, 
2B). 


conu- 


SIC 
0 


u'J 

mi 


Kendrick  v.  Kynaston. 

In  assault,  the  latitat  was  of  Michaelmas  Term,  but  the  de-  claim  of 
fendant  never  appeared ;  and  this  Term  the  plaintiff  entered  »«<»  by  the 
an  appearance  for  the  defendant,  and  filed  common  bail  and  olJfoiSu  how 
left  a  declaration  in  the  office.    And  now,  before  plea  pleaded,  nude. 
or  imparlance  prayed,  Blackstone  exhibited  a  claim  of  conu« 
sance  (A),  bv  the  Earl  of  Litchfield,  Chancellor  of  the  Univer- 
sity of  Oxrord ;   stating  the  charters  of  the  University,  con- 
firmed by  statute  13  Euz.  (/);  and  alleging,  that  the  defendant 
was  a  privileged  person,  as  being  a  matriculated  person,  and 
fellow  of  Brazen-Nose  College,  where  he  was  a  master  of  arts . 
and  in  holy  orders.     This  claim  was  under  seal  of  the  Chan- 
cellor's office,  and  was  (previous  to  the  present  motion)  entered- 
iipon  record,  together  with  a  letter  of  attorney  firom  the  Chan- 
cellor, empowering  one  Elderton,  an  attorney  of  this  Court,  to 
appear  in  his  name,  and  demand  the  conusance  (m).     There 


It 

h 


\' 


(A)  See  the  form  of  a  claim  of  conusance 
by  the  Chancellor  of  the  University  of  Ox- 
fiyrd,  in  WeUet  v.  Traheme,  Willes,  233, 
II.  (a).  During  the  vacancy  of  the  office 
of  Chancellor  it  may  be  made  by  the  Vice- 
CbanceUor;  JVilliams  v.  Brickenden,  11 
East,  543.  A  claim  on  behalf  of  the  Uni- 
▼emty  of  Cambridge  is  made  by  the  Vice- 
Chancellor,  as  locum  tenens  or  deputy  of 
Uie  Chancellor,  and  of  the  masters  and 
•eholars.  See  the  form  in  Browne  v.  Re- 
nemard,  12  Bast,  12.  As  to  conusance  by 
tlie  Universities,  and  the  time  and  manner 
of  claiming  it,  see  the  above  cases,  and 
WUkmt  V.  Shalcroft,  Hardr.  188 ;  Cattk 
▼•  Lichfield,  Hardr.  505 ;  Parker  v.  Ed- 
wards, 1  Show.  352  i  Woodcock  v.  Brooke, 
Ca.  temp.  Hardw.  241 ;  Leatinghyv.  Smith, 
8  WUs.  406,  where  the  time  of  claiming 
ebnnsance  is  particularly  considered,  (Ox- 
fi»rd) :  Case  of  Cambridge  University,  10 
Mod.  126;  72.  v.  Agar,  5  Burr.  2823, 
(Cambridge)  ;  Vin.  Abr.  Conusance ;  Com. 
Dig.  Coiir<4(P2,  3). 

rO  C.  29:  see  4  Inst  227. 

\m)  It  is  to  be  observed,  that  the  Uni- 


11 


versity  of  Oxford  has  conusance  of  all 
manner  of  trespasses  and  other  offences 
whatsoever,  and  of  all  other  contracts, 
pleas,  and  complaints  personal  (assizes  and 
pleas  of  freehold  alone  excepted)  arising, 
done,  or  committed  within  the  town  of  Ox- 
ford, &&,  or  elsewhere  within  the  kingdom 
of  England,  where  the  scholars  or  their 
servants,  or  ministers,  or  any  other  per- 
sons, who  ought  to  have  any  privilege  of 
the  said  University,  whom  the  Chancellor, 
&c.  shall  challenge,  is  one  of  the  parties. 
But  the  University  of  Cambridge  has  conu- 
sance of  all  personal  pleas,  and  of  all  mis- 
pruions  witUn  the  town  ojf  Cambridge  and 
its  suburbs  (mayhem  and  felony  only  ex- 
cepted), where  any  master  and  scholar  or 
servitor,  or  common  minister  of  the  said 
University,  shall  be  one  of  the  parties. 
Therefore  in  case  of  a  claim  by  the  latter  , 
University,  it  must  appear  by  affidavit, 
that  the  cause  of  action,  if  any,  arises  with- 
in the  liberty  of  the  University,  to  wit» 
within  the  town  and  suburbs  of  the  town  ; 
of  Cambridge. 


45« 
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were  also  affidavits  frdm  the  defendant  himselP  and  another 
person,  which  proved  him  to  be,  at  the  time  of  the  writ  sued, 
and  at  the  time  of  making  the  claim,  a  matriculated  person  (it). 
On  reading  all  which,  and  also  the  charter  of  King  Henry  the 
Eighth  under  the  great  seal,  and  an  exemplification  of  the  sta- 
tute IS  Eliz.  (which,  though  printed  in  tne  statute  books,  is 
only  a  private  act)  the  Court  granted  a  rule  to  shew  cause, 
why  the  cognizance  should  not  be  allowed;  and,  in  the  mean 
time,  all  proceedings  to  stay  (o). 


(»)  It  should  also  appear  by  aflldavitt 
that  the  party  is  actually  resident  within 
the  UniTersity;  the  privUege  not  extend- 
ing to  non-resident  members;  Hatfet  t. 
Ling,  2  Wils.  310 ;  Browne  t.  Renouard, 
12  East,  12.  But  where  an  affidavit  de- 
scribed the  party  to  be  of  the  parish  of — , 
in  the  suburbs  of  the  city  of  Oxford,  and 
marshal  of  the  University  of  Oxford:  and 
that  he  had  been  for  fourteen  years,  and 
then  was  a  common  servant  of  &e  Univer- 
sity, and  called  marshal  of  the  University; 
it  was  held  sufficient,  though  he  was  not 
expressly  stated  to  have  been  resident; 
ThomUm  v.  Ford,  15  East,  684 :  see  also 


jR.  T«  RmUledge,  2  Doug.  581. 

(•)  "  The  entry  of  the  cUdm  oo  die  vol 
in  unt  case  of  Kendriek  v.  Ktfnagtanf  in 
B.  R.  was  exactly  like  that  in  Hojfn  ▼. 
£ongf  2  Wils.  310,  (which  seems  to  be 
drawn  firom  it).  I  wasinthatCoort,  when 
a  rule  to  shew  cause  was  made,  why  ttie 
daim  of  conusance  should  not  be  allowed^ 
but  nothing  finther  was  done,  nor  was  €be 
rule  ever  made  absolute ;  so  that  whether 
the  claim  in  the  case  of  Kendriek  v.  JTjf- 
natUm  was  duly  made  and  entered  or  noC^ 
was  never  determined;"  Per  WUmei,CJii 
in  Leatingby  v.  Smith,  2  WHs.  409. 


Bond  f.  Seawell. 

S.  C.  Ante,  407,  422. 

[If  three  wit-  xHIS  Case  was  again  argued  by  WiUes  for  the  plaintiff;  wbo 
uSTAertolfi?'*  observed,  that  if  a  testator  had  shewn  a  wiU  made  on  sevend 
will,  and  the  pieccs  of  parchment  roUed  up,  so  that  only  the  bottom  should 
other  sheets  are  appear  to  the  witnesses,  that  would  doubtless  be  a  good  attest- 
[  ♦455  ]  ation.  That  the  inconvenience  sug*gested,  that  the  testator 
^»*"»S!,II!k"^  might  substitute  another  sheet  never  seen  by  any  witness,  would 

room,  though       i®  n  -itui  •  if»^»^ 

they  do  not  see  be  equally  strong,  if  all  the  witnesses  had  seen  it;  tor  it  was 
them,  or  know  all  written  with  his  own  hand,  and  he  might  change  any  part 
i?u  r'^ir  ^^  ^^  **  pleasure.  That  the  dictum  relied  on  (in  Lea  and  Libb, 
testation.]         ^  Mod.)  supposes,  that  none  of  the  witnesses  see  the  first  sheet, 

which  is  not  the  present  case.  He  also  cited  Wyndham  and 
Chetwyndy  31  Geo.  ^{p\  from  2  Bum's  Ecclesiastical  Law, 
but  was  interrupted  by  Lord  Mansfield^  who  said  that  book 
was  no  authority,  and  that  the  case  cited  was  ill  reported  to 
his  knowledge. 

Norton^  Attorney-General,  for  the  defendant,  allowed,  that 
this  instrument  might  be  good  as  a  will,  but  not  as  a  devise  of 
lands.  That  the  word  will  is  never  once  mentioned  in  stat 
Car.  2.  The  only  question  is,  whether  it  has  all  the  statutable 
requisites  to  such  a  devise.  We  say,  it  is  not  statutably  at- 
tested. It  is  rather  a  question  of  fact  than  of  law.  I  admit,  that 
the  witness  need  not  know  the  number  of  sheets  which  he  at- 
tests :  but  here  he  actuidlv  did  know  it.  When  he  positivdy 
says,  "  I  attested  a  will  of  one  sheet  only,"  and  you  produce  a 
will  of  two  sheets;  the  Court  will  say,  ''That  is  not  the  same 

(p)  Ante,  95. 
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lent/'  There  is  no  room  for  presomptions  here.  To 
sh  this  as  a  good  attestation,  would,  in  point  of  prece- 
)e  a  great  inlet  to  fraud.  If  a  testator  be  allowed  to  add 
t  not  seen  by  the  witnesses  any  other  bad  man  may. 

Curia  advisare  vuli{q)* 


4fift 


t  it  appears  from  8  Burr.  1776, 
w  trial  was  ordered.  Ld.  ManS' 
J. — "Every  presumption  ought 
le  by  a  jury  in  &yoar  of  luch  a 
n  there  is  no  doubt  of  the  testa- 
ition.  It  is  not  necessary,  that 
sses  should  attest  in  the  presence 
ther;  or  that  the  testator  should 
le  instrument  he  executed  '  to  be 
or  that  the  witnesses  should  at- 
r  page,  folio  or  sheet;  or  that  they 


should  know  the  contents;  or  that  each 
fidio,  page  or  sheet,  should  be  pardcularly 
shewn  to  them.  This  has  been  settled. — 
We  are  all  of  opinion,  that  it  ought  to  be 
tried  over  again.  And  if  the  jury  shall  be 
of  opinion,  that  the  first  sheet  of  the  will 
was  then  in  the  room,  they  ought  to  find 
fiir  the  will  generally  i  and  they  ought  to 
presume  from  the  drcumstanoes  proved, 
that  the  will  [t.  e.  the  m/trv  will]  was  in 
the  room." 


BOKft 
9, 

Sbawbll. 


Over-Norton  v.  Salford. 

S.  C,  Ante,  483. 

D  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court  The  son  of  • 
riefly ;  that  Peter  White  the  father  sained  no  settlement  man  who  pur^ 
ford  by  his  purchase,  except  during  his  inhabitancy  So?conSdOTk- 
which  would  nave  been  the  case,  if  this  act,  9  Geo.  1,  tion,  born  during 
lad  been  never  made;  for  during  such  inhabitancy  he  his  father's  resi- 
lot  have  been  removed  from  his  own.     The  father  is  ir-  ^^^^  '^^. 
^able  from  Salford,  according  to  the  doctrine  in  Wookey  dedathis  &- 
jn/oit,  Stra.  476,  but  he  gains  no  permanent  settlement  ther's  prior  set- 
he  therefore  can  convey  nothing  to  the  son,  but  his  set-  ^"^"^g^^** 
t  at  Over-Norton,     ^^atwei^s  with  us  ♦greatly,  is  r    *45g    i 
convenience  that  must  arise  from  the  contrary  opinion,  ^ntinues  to  re- 
pauper  had  gone  to  a  third  parish,  and  become  charge-  side  on  the  pur- 
irhither  shoidd  he  be  removed?  Certainly  not  to  Salford;  ^***^  *^**- 
e  then  the  order  must  have  been  finally  conclusive  and 
5  upon  Salford,  for  ever  (r). 

Order  of  Sessions  discharged. 

to  emancipation  and  derivatiTe  settlements,  see  R,  ▼.  fValpole,  Si,  Peter't, 

pott,  669. 


The  King  r.  Sir  Edward  Simpson. 

&C,  S  Burr.  1463. 

ION  for  a  mandamus  to  the  Judge  of  the  Prerogative  [AmM^.thatjan 
to  permit  Edmund  Brown,  one  of  the  executors  named  executor,  who 
will  of  Sarah  Elizabeth  AnffeUca  Latour,  to  retract  his  ^^^J^'S^. 
iation  of  the  said  executorship,  and  to  grant  a  probate  terwards'  retract 
said  will  to  the  said  Brown  and  Ann  Layton  the  other  «ich  his  renun- 
ng  executrix.  t!^iJ&J^ 

behalf  of  the  mandamus  it  was  suggested,  that  Layton  bate'grantcd  to 
icome  insolvent,  and  that  the  effects  (which  were  very  his  co-execntor. 
erable)  were  in  danger  of  being  dissipated  in  her  handsj 
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Tub  Kino      to  the  prejudice  of  the  residuary  legatees,  who  were  distinct 
"•  from  either,  of  the  executors. 

iMPsoN.  jy^^  ColUer  shewed  for  cause,  that  Brown  had  twice  renoun- 

ced on  oath  before  a  surrogate,  and  that,  by  the  practice  and  law 
of  the  Ecclesiastical  Courts,  no  retractation  could  be  admitted 
of  a  renunciation  iipon  oath:  and  cited  Decretal.  2,  3,  4;  De- 
cretal. 2,  7,  1,  8;  Lyndewode  tit.  de  Pf^esumption,  ca,  ne  le- 
pra. V.  renuncians;  that  the  executor  has  a  year  to  deliberate, 
but,  having  once  renounced,  he  cannot  return.  Broker  and. 
Charter,  Cro.  Eliz.  92 ;  the  executors  sent  a  letter  to  the  judge 
of  the  Prerogative,  desiring  him  to  grant  administration  to  the 
next  of  kin.  The  question  was,  if  they  could  come  in  after- 
wards and  retract?  The  Court  held,  that  such  refusal  was 
binding  to  all  the  executors.  The  words  of  the  oath  of  renun- 
ciation are,  "  that  you  have  not,  and  will  not  intermeddle,  in 
the  effects,  &c.  and  do  renounce  all  right,  &c."  The  question 
therefore  is,  whether  Brown  shall  be  admitted  to  perjure  him- 
[  *4t51  ]  self.  •  He  allow*ed,  that  in  some  cases,  for  good  considera- 
tions, the  renunciation  might  be  retracted:  but  here  is  none 
such.  This  suggestion  of  insolvency  was  never  made  in  the 
Spiritual  Court,  and  Layton  by  the.  will  is  entitled  to  a  legacy, 
of  1200/. ;  and  Brown,  we  say,  is  as  poor  as  Layton. 

LeCy  on  the  same  side,  argued,  that  in  Henshes  Case,  9  Co.. 
37,  it  IS  held,  that  the  spiritual  judge  may  take  a  renunciation .. 
from  all  the  executors,  but  not  from  one  only :  and  Hardr.  Ill, . 
is  to  the  same  effect.     Therefore  by  granting  the  probate  to 
Layton  only.  Brown  would  be  made  sdso  an  executor; — the  con- 
sequence of  which  is,  that  the  mandamus  would  be  nugatory, 
and  of  course  the  Court  will  not  grant  it. 

ifortouy  Attorney-General,  in  support  of  the  rule,  insisted, 
that  an  executor,  who  has  renoimced,  has  a  right  to  be  con- 
sidered as  an  executor,  whenever  he  thinks  proper ;  provided 
;robate  has  not  been  granted,  as  in  the  present  case  it  has  not 
'hat  the  common  law,  not  the  canon,  must  be  the  rule.     The 
testamentary  jurisdiction  of  the  spiritual  Courts  (which  ori- 
ginally belonged  to  the  temporal  Courts,  and  is  retained  by 
some  to  this  day)  arose  from  the  statute  of  administrations,  in 
the  reign  of  Edw.  3  (*).     Their  power  of  calling  in  and  swear- 
ing executors  is  an  usurped  jurisdiction,  and  ought  not  to  be 
endured,  much  less  favoured,  in  the  temporal  Courts.   If  there 
be  twenty  executors,  and  one  proves  the  will,  the  other  nine- 
teen are  by  common  law  executors  also ;  and  the  Ecclesiastical 
Court  has  no  business  to  call  them  in  to  prove  or  to  renounce. 
It  has  been  held,  Dyer  160  b,  that  an  executor,  though  he 
renounces,  is,  by  the  probate  granted  to  any  other  of  the  exe- 
cutors, himself  become  executor  to  all  intents  and  purposes. 
Actions  must  be  brought  in  the  name  of  all,  though  one  only 
proves  the  will.     And  that  renunciations  are  not  peremptory 
but  may  be  retracted,  appears  from  Robinson  and  Pett,  in. 
Chancery,  1734,  P.  Wms.  (0,  and  House  and  Lord  Petre^  Salk. 

(*)  31  E.  3,  St  1,  c.  11.— See  1  Show.      Vin.  Abr.  Prerogative  (M  e). 
407;  Qffleyy.Best,  1  Lev.186;  Plowd.277;  (0  3  P.  Wms.  251.  • 


The  Kiko 


Simpson. 
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31 1(f).  If  the  ecclesiastical  oath  is  contrary  to  this^  it  is  an 
fliegal  oath,  and  ought  not  to  be  administered.  However  it 
seems,  that,  upon  good  cause,  the  Court  below  can  absolve 
from  die  oadi,  as  well  as  administer  it.  The  case  in  Cro.  Eliz. 
is,  ^ where  all  the  executors  renounced;  and  then  the  man  is  [  *458  ] 
qu€ui  intestate,  and  administration  must  be  panted  under  the 
statute,  which  I  allow  cannot  be  revoked.  If  the  Judge  has 
any  doubt,  he  may  make  a  return,  and  the  ground  of  his  doubt 
will  be  examined:  for  this  is  not  a  peremptory  mandamus.  But 
let  him  not  endeavoiir  to  encroach  by  assuming  a  jurisdiction 
to  reject  a  legal  executor.  I  remember  another  step  towards 
encroachment,  where  the  Spiritual  Courts  refused  to  grant  pro- 
bate to  an  insolvent  executor,  unless  he  gave  them  security. 
But  this  Court  held,  that  the  Ecclesiastical  Judge  had  nothing 
to  do  with  security.  The  testator  was  to  judge  of  the  fitness 
or  unfitness  of  his  executor. 

Lord  Mansfield,  C.  J. — ^The  consequence  was,  that  the 
Court  of  Chancery  was  forced  to  assume  a  new  jurisdiction^ 
and  take  the  power  out  of  the  executor's  hands,  and  appoint  a 
receiver  of  the  efiects(ff).  . 

So  they  must  be  obliged  to  do,  should  the  Court  refuse  the 
present  motion.  Equity  would  compel  the  woman  to  give  se- 
curity. 

Lord  Mansfield.— Is  there  any  case,  where  the  Ecclesias- 
tical Court  has  granted,  or  this  Court  has  compelled  them  to 
grant  a  new  probate  to  an  executor,  who  has  [formally]  {w)  re- 
nounced? 

None;  but  here  we  come  before  any  probate  granted.  Had 
probate  been  granted,  without  a  reservation  for  the  others  to 
come  in  (which  in  common  cases  is  the- usual  course)  we  mi^ht 
have  been  too  late.  Many  advantages  are  gained  by  havmg 
the  probate  in  one's  own  name;  so  that  the  mandamus  will  not 
be  nugatory. 

Lora  Mansfield,  C.  J. — The  two  executors  swear,  that 
each  reciprocally  is  insolvent.  They  are  both  merely  trustees. 
I  should  DC  glad  to  hear  coimsel  for  the  cestuy  que  trusty  who 
is  principally  concerned  in  interest  If  they  mean  honestly, 
they  should  both  renounce,  and  let  administration  be  granted 
to  a  third  person  named  by  the  cestuy  que  trust. 

♦The  rule  was  enlarged  to  the  last  day  of  Term,  and  notice  [  •  459     ] 
ordered  to  be  given  to  the  cestuy  que  trust.     But,  in  the  mean  ^ 
'  time,  difficulties  arising  to  prevent  the  mutual  renunciation,  it 
was  agreed,  that  probate  should  be  granted  to  both;  they  en- 
tering into  a  rule  to  give  proper  securities  and  indemnifications 
to  the  cestuy  que  trust  and  each  other. 


(^  And  aee  also  Mead  ▼•'  Lord  Orrery, 
9  Atk.  239,  and  HemloeU  Ca.,  cited  in  the 
text  From  all  which  it  appears,  that  the 
MDondatioa  it  not  peremptory ;  that  such 
m  nAut  may  aftnrwards  come  in  and  ad- 
vUktet}  and  that,  although  they  never 
aMBd  daringtellvet-ofteiroo'exectttorf, 
AtiyvmyuHUM  the  tttcnUoD  of  the  wiU 
VOL.  I. 


after  their  death,  and  shall  be  preferred  be- 
fore any  executor  appointed  by  them ;  jBac 
Abr.  Executon  (B  9);  ToUer't  Ex.  [45], 

(w)  B,  V.  Sir  Riekard  Rainet,  Garth. 
457 ;  aee  also  Hiltt  v.  MilU,  Salk.  86. 

(w)  In  the  finrmer  edition  thii  panaga 
ia,  "  who  has/ennerJy  renounced." 


I 
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The  King  9.  Farrel. 

If  a  stroke  be  j/HE  defendant  was  bound  by  recognizance  to  appear  in  thw 
•^^*"*' *^  Court  to  answer  to  a  charge  of  murder,  by  girtM  a  mortal 
dTc  in  freiand,  Stroke  to  ouc  Nunn,  upon  the  high  seas,  of  which  he  after- 
Qk.  Where  thatt  Wards  died  (as  was  alleged)  at  Cork  in  Ireland.  On  the  other 
tfjemurder be  in^j^  thg  defendant  produced  affidayits,  that  the  blow  was  ac- 
cidental, occasioned  by  pulling  the  deceased  out  of  his  ham- 
mock, to  make  him  return  to  company,  which  he  had  jnst  re- 
tired firom ;  and  that  the  cause  of  his  death  was  a  distemper 
contracted  at  the  Havannah.  He  therefore  appeared  on  nis 
recognizance,  and  moved  to  have  it  discharged,  which  was 
warmly  opposed  by  the  prosecutors.  This  occasioned  some 
difficulty,  now  to  dispose  of  him,  where  he  was  to  be  indicted, 
and  how  he  was  to  take  his  trial.  And  upon  Lord  Mansfielf$ 
enauirin^,  whether  the  statute  2  Ed.  Q{x)j  was  re-enacted  in 
Ireland,  it  was  answered  at  the  bar,  that  they  had  a  statute  in 
10  Car.  1,  to  the  same  effect.  At  length  the  Court  contimied 
his  recognizance  till  the  next  Term ;  with  an  intimation,  that 
if  the  defendant  appeared  at  the  first  day  of  the  Assises  for  the 
county  of  Cork  in  Lreland,  then,  on  affiaavit  made  thereof,  the 
recognizance  should  be  discharged  without  his  farther  personal 
appearance.  But  the  Court  added,  ''  Let  no  man  tale  occar 
**  sion,  from  this  order,  to  say  in  Ireland,  that  this  Court  has 
**  given  any  opinion,  whether  the  offencie  is  or  is  not  there 
"  triable." 

On  the  first  day  of  the  next  Term,  on  affidavit  of  the  de- 
fendant's appearance  at  the  Assizes,  the  recognizance  was  dis- 
charged. 

(x)  2  &  S  Ed.  6,  c^  24,  which  relates  penon  stricken  upon  the  tes  thaB  die 
only  to  the  case  of  a  party  stricken  in  one  thereof  in  EngUnd,  or  mm  veni,  the  of- 
connty  and  dying  in  another ;  then  the  fender  shall  be  tried  in  that  county  m 
offender  shall  be  tried  in  the  latter :  and  England,  where  the  death  or  stroke  hap- 
therefore  has  no  analogy  to  the  present  pened.  But  that  statute  only  extends  t» 
ease,  where  the  party  was  stricken  on  the  persons  dying  or  stricken  in  EnglmuU 
high  seat.     By  2  G.  2,  c  21,  where  a 
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The  King  v,  Webb. 

S,  C.  3  Burr.  1468. 

Jr"""S^*  The  defendant  was  indicted  the  15th  of  January,  1764,  at 
bef«waiiow!Si  Hicks's  Hall,  for  perjury  in  his  evidence  on  a  trial  in  the  Court 
to  quash  his  of  Conunou  Pleas,  between  Wilkes  and  Wood  in  Michaefantf 
own  indictmenL  Term :  which  indictment  was  removed  by  certiorari  into  the 

King's  Bench,  at  the  instance  of  the  prosecutor.     The  defend- 
ant appeared  and  pleaded  not  guilty,  and  notice  of  trial  was 
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given  for  the  first  Sittings  after  Hilary  Term^  but  counter- 
manded by  the  prosecutor  on  Februaiy  the  11th.   Whereupon 
the  defendant  gave  notice  of  trial  by  proviso  for  the  first  oit- 
et    tin^s  in  the  present  Term.     And  on  die  3d  of  May^  ^a  few  days 
^  be^re  the  Tenn,  a  fresh  indictment  was  preferred  and  found 
.A  ARAinst  the  defendant,  and  9;lso  removed  by  certiorari*    Upon 
y   frtiich,  on  the  first  day  of  this  Term,  Glynnt  Serjeant,  moved, 
^^  on  behalf  of  the  prosecutors,  to  quash  the  first  indictment. 
^1  But  it  was  opposed  by  BlaciHone  for  the  defendant,  unless 
1^  the  counsel  would  name  the  prosecutor,  and  put  thjB  ^ie£euii^ 
^^  ^mt,  who  was  deskous  of  a  speedy  tr^  to  clear  his  innocence, 
g  m  the  same  pUght  as  he  stood  in  upon  the  former  indictment ; 
^  as  there  might  otherwise  be  room  for  collusion  on  the  on^ 
^     hand,  or  vexation  and  oppression  on  the  other,  if  anv  counsel 
might  move  to  quash  an  indictment,  as  on  the  part  of  the  pro- 
.'  aecutor,  without  naming  him,  if  called  upon.     The  motion  was 
^    adjourned  till  the  next  morning,  and  was  then  supported  by 
.    Glvnn,  Seijeant,  Eyre,  Recorder  of  London,  Stowe^  Dunning^ 
-,  moa  Wallace;  and  controverted  by  Norton^  Attorney-^KJeae-  [    •461    3 
^.  «d,  Morton^  and  BlacksUme.    And  for  the  prosecutor  it  was  • 
*    Alleged,  that  the  first  indictment  was  bad,  the  perjury  being  as- 
^^  'dtgned  improperly,  in  not  shewing  that  the  evidence  given  was 
^  cin  a  matter  sufficiently  relevant  to  the  issue  (a) ;  and  that  by  the 
^^  Vule  and  practice  of  the  Court,  a  prosecutor  had  a  right,  by  his 
'^  ^counsel,  to  quash  his  own  indictment  without  disclosing  his 
^  >iuuiie.    And  they -cited  the  King  against  Swan  and  Jefferies^ 
»'    Foster,  105,  and  Withypooles  Case,  Cro.  Car.  14-7.    For  the 
^^defendant  it  was  insisted,  that  where  there  was  so  palpable  a 
■^  «delay  on  the  part  of  the  prosecution,  the  Court  would  not  in- 
^   dulge  them  in  quashkig  the  first  indictment,  without  laying 
'them  under  terms;  and  particularly,  those  of  a  speedy  trial 
and  of  naming  the  real  prosecutor.  K.  and  Moare^  Stra.  946. 
f'-       And  by  Lord  Mansfield,  C.  J.,  and  the  whole  Court. — 
^^.    There  can  be  no  such  rule,  that,  when  a  man  is  indicted  for 
^    an  infamous  ofience,  the  prosecutor  is  entitled  to  come  into 
0   .C!ourt,  and  quash  his  indictment  as  often  as  he  pleases ;  it  may 
■*    be  in  infinitum.    The  Court  will  see,  that  no  mischief  or  op- 
pression ensues,  before  they  grant  leave  for  that  purpose. 
Therefore,  let  the  first  indictment  be  quashed  (6),  the  counsel 

(a)  See  R,  ▼.  Griepe,   1  Lord  Baym.  pleaded,  before  another  good  indictment  is 

ie56;  R.  v.  Jylettf  1  T.  R.  69,  per  Lord  found;  but  it  seems  the  consent  of  the  de- 

i^     Mantfield:  R,  v.  DowUn,  5  T.  R.  318.  fendant  is  not  necessary  for  quashing  an 

^  (6)  The  Court  may  quash  an  indict-  indictment,  even  after  plea  pleaded ;  R,  ▼. 

■lent,  at  their  discretion,  for  an  insuffi-  Dr.  Wynn,  2  East,  326.     If  a  second  in- 

•  tiency,  which  would  make  the  judgment  dictment  be  found,  pending  the  first,  the 

erroneous ;  but  they  are  not  bound  to  do  Court  will  not  quash  the  first,  unless  the 

•o  ex  debito  justitite,  but  may  oblige  the  expenses  incurred  by  the  defendant,  upon 

dtefciidanttopleadordemurtoit;  2  Hawk,  the  first,  be  paid  to  him;   1  Stark.  Grim. 

P.  C.  c.  25,  s.  148;  and  see  R,  v.  John-  Plead.  282.     The  Court  will  not  gi^e  leave 

tf      Jim,  1  Wils.  325  ;    R.  v.  Wheatley,  ante,  to  quash  an  information  filed  by  the  At- 

^       9^5,  2  Burr.   1127.  S,  C.    In  general,  a  tomey-General  ex  o^o ;  but  he  may  stop 

modon  to  quash  an  indictment  should  be  the  proceedings  by  noli  protequi,  and  file 

'       wmie  before  plea  pleaded;    Frith't  Ca.,  another;  A.  v.  Strqttm,  1  Doug.  2^.^ 

r        1  Leach.  11  (ed.  1815).     And  the  Court  SeeCom.Dig./n<<ieiaien<(H);  SBacAbr. 

..win  not  quash  a  defective  indictment  on  Indictment  (K) ;  and  1  Stark.  Crun.  ^tad. 

Ilie  motUMi  of  the  prosecutor  after  plea  c  17,  p.  2S1. 

BB2 
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The  Kino      for  the  prosecution  consenting  that  the  second  shall  stand  UP 
"'  all  intents  and  purposes  in  the  same  plight  and  condition  as  the 

"^'    ^   first  \¥ould  hare  done;  and,  afker  sUch  evident  delays,  the 
counsel  must  be  called  upon  to  name  the  prosecutor. 

Serjeant  Glynn  then  named  John  Wilkes,  Esq.  as  the  pro- 
secutor :  who,  having  absconded  from  justice  at  the  times  when 
both  the  indictments  were  preferred,  the  Conrt  demanded,  by 
what  authority  he  made  that  declaration:  to  which  die  Serjeant 
answered,  by  the  instructions  of  James  Philips,  the  solicitor  in 
this  prosecution. 

N.  B. — ^The  defendant,  at  the  Sittings  in  the  same  Term, 
was  afterwards  tried  and  acquitted,  by  a  special  jury  of  the 
county  of  Middlesex* 
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S,  C.  Cited  in  4  Burr.  2107. 

la  ofder  to  no-  A.SHHURST  moved  to  stay  proceedings  on  a  scire  /aeias 
on^  to^Wi**'  against  the  bail,  for  irregularity.  The  fact  was,  that  Cook  and 
name  matt  be  Manning  became  bail  for  the  defendant  at  a  Judge's  chambers^ 
struck  out  of  the  the  cause  being  removed  by  habetM  corpus.  Aflierwards,  the 
Uii-piece.  y^^  being  excepted  to.  Cook  and  one  Saunders  justified  in 

Courts  But  Manning  did  not  justify ;  yet  his  name  was  nev«r 
struck  out  of  the  bail-piece.  Whereupon,  a  scire  facias  issued 
against  him.  Barnes  [104],  Lqfariune  [and  Wilson} ,  was  cited 
in  support  of  the  ob)ection. 

By  the  Court. — ^^u  should  have  been  part  of  the  rule,  that 
Manning's  name  should  be  struck  out  of  the  bail-piece.  And, 
on  motion,  it  was  accordingly  so  amended,  without  costs.  And 
1i>eing  so  drawn  up,  no  cause  was  aftierwards  shewn;  and  the 
rule  was  made  absolute  upon  payment  of  the  plaintiff's  costs 
hitherto  incurred  (c). 

M  S.  P.  Humphry  v.  Leite,  4  Burr,  piece,  they  still  remain  liable ;  Wailer  ▼. 

2107;   Goutd  v.  HoUtrom,  S  East,  580.  GreeUf  Say.  308;  Bramwell  v.  Farmer, 

But  though  bail  be  excepted  to,  Unless  1  Taunt  427.     And  see  /oiie«  ▼.   Tkkf 

their  names  be  struck  out  of  the  baU-  1  Wils.  337,  Say.  58,  as  to  bail  in  error. 


Cox  qui  tarn  v.  Mundy. 
omisaiotiof  tres-  ASHHURST  moved  to  stay  proceedings  on  the  bill  of  Middle- 
FnTon'iylh^riiMi  ®®^*  which  was  in  debt  only  (and  not  in  trespass  with  an  ae 
of  debt  in  a  biu  etiam  in  debt),  for  a  penalty  incurred  by  having  foreign  lace  in 
of  Middlesex  by  her  house,  being  by  trade  a  mantua-maker. 
fo^^ram^d-  ^^^^  Mansfield,  C.  J.,  refused  a  rule  to  shew  cause,  unless 
able.  '  they  would  produce  a  precedent  of  a  hke  nde  within  fifty  years 

past ;  absente  Dennison,  J.  But  the  next  day  it  was  moved 
again,  when  Dennison  was  present;  it  being  alleged,  that  no 
precedent  could  be  found  of  a  bill  of  Middlesex  in  debt  only: 
and  then  a  rule  to  shew  cause  was  granted.  Afterwards, 
Morton  shewed  cause ;  that  the  statute  9Z  Geo*  i,  [c.  Si], 
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>^liich  inflicts  the  penalty,  directs  the  penalty  to  be  sued  for  in  Cok  q.  u 

any  of  the  King's  Courts  at  Westminster,  or  in  the  Exchequer  "• 

in  Scotland ;  which  gives  this  Court  a  jurisdiction,  allowing  it  "f*^* 
had  none  before,  to  hold  plea  in  this  action  of  debt» 


^  •Lord  Mansfield,  C.  J. — It  certainly  creates  a  new  juris-  [ 
diction  in  the  Court  of  Exchequer  in  Scotland,  which  has  ori- 
ginally no  civil  jurisdiction.  But  to  shorten  this  debate,  let  the 
Bill  be  amended  by  inserting  the  plea  of  trespass,  and  discharge 
die  present  rule.  Wilmot,  Yates,  Js.,  accord.,  Dsnni&on» 
J.,  absent,  {d). 


(d)  The  Court  refosed  to  set  aside  a  biD 
.of  Middlesex,  which  was  "  to  answer  in  a 
plea  of  debt,"  instead  of  tretpau,  **  and 
also  to  a  bill  to  t>e  exhibited  in  a  plea  of 
trespass  upon  the  case;"  Barber  v,  Lloyd, 
S  T.  R.  513.  Amendments  at  common 
law,  that  is,  while  the  proceedings  are  in 
paper,  are  allowed  in  penal  actions;  Bon^ 
JUid  q,  t.  V.  MUner,  3  Barr.  1098 ;  Mace  q, 
in  V,  Lovett,  5  Burr.  2833,  where  Lord 
MoM^kld  said,  that  there  is  no  distinction 
between  qui  tarn  actions  and  cItII  actions, 
where  an  amendment  at  common  law  is 
applied  for:  Craee  v.  Kaye,  6  T.  R.  543; 
Mcddoek  q.  t.  ▼.  Hammet,  7  T.  R.  55 ; 
PMre  V.  Craft,  4  East,  433 ;  Dover  v.  Mee- 
Sa§r,  Id.  435;  Mestaer  q,  t.  v.  Herta,  3  M. 


&  S.  450,  ace.  But  it  is  hi  the  Court's 
discretion  to  allow  such  amendments^ 
which  they  will  not  do,  where  the  plain- 
tiff has  been  guilty  of  unnecessary  delay } 
Gqfq.  t.  ▼.  Popptewelh  2  T.  R.  707;  SUe^ 
q.  U  V.  Sowerby,  6  T.  R.  171;  Ranking  q. 
t.  ▼.  Marth,  8  T.  R.  30 :  nor,  as  to  the 
parties  to  the  suit,  after  a  demurrer ;  per 
Bullert  J.,  4  T.  R.  228.  It  seems,  that 
when  the  proceedings  are  entered  on  re- 
cord, no  amendments  are  allowed  in  sudk 
actions  under  the  statutes  of  amendments : 
this  may  be  inferred  from  the  preceding 
cases,  and  from  H.  ▼.  Tuehin,  I  Salk.  51 ; 
J^  V.  Stedman,  2  Ld.  Raym.  1307;  Qilb. 
C.  P.  116.  See  also  Woodrqffie  q.  i,  lu 
mitiamet  1  Marsh.  419,  6'Taiuit.l9. 
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S.  C.  3  Burr.  1474. 

jBOND  conditioned  to  perform  the  award  of  two  arbitrators,  Ifarbitnton 
^nd,  in  case  of  their  non-agreement,  the  umpirage  of  a  third  i°*"  7"^  " 
person  as  umpire  (e).  All  three  join  in  one  instrument  purport-  SSSrof  um- 
mg  to  be  an  umpirage.  Wallace  argued  it  to  be  bad,  on  the  pirage,itisooiy 
authority  of  1  Bulstr.  184.  Wedderbume  contra.  And  per  Cur.—  •"^Jj^*^'"* 
The  case  in  Buktrode  is  absurd.  The  joining  of  the  arbitrators  **"  ^'^^ 
is  surplusage,  and  does  not  vitiate  the  act  ofthe  umpire  (/*)• 

Judgment  for  the  plaintiff. 


(e)  Where  an  umpire  is  appointed  by 
die  parties  themselves,  he  may  make  hii 
wmpirage  before  the  expiration  of  die  time 
far  making  the  award,  if  the  arbitrators 
disagree ;  SmaHee  v.  Wright,  3  M.  &  S. 
559.     hn  to  the  appointment  of  an  um- 

ri  by  arbitrators,  see  Wood  v.  Doe,  2  T. 
644}  Olioer  t.  CoUingi,  11  East,  367; 


Harding  v.  Watte,  15  East,  556 ;  Neale  y. 
Ledger,  16  East,  51;  Boutkdge  ▼.  Tkom- 
ton,  4  Taunt  704 ;  2  Wms.  Saund.  133, 
n.  (7);  Vin.  Abr.  ArbUremeni,  (P);  Com. 
Dig.W.(F). 

(/)  S.  P.  Beck  V.  Sargent,  4  Taunt 
232 :  As  to  awards,  see  fott,  475, 990, 
1117. 


The  Kino  v.  Openshawe. 

S.  C,  Burr.  Sett  Ca.  522. 


A  TENANT  at  rack-rent  was  assessed  to  the 
and  paid  it;  but,  by  a  private  agreement  between 


poor's  rate.  Assessment  and 

him  and  his  P^ypent  rfa 

poor  s  rate  by 
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Tub  KiNfl  Imfidlord,  the  landlord  was  to  pay  the  rate;  and  aeootdmgly, 
when  the  tenant  paid  it,  he  -told  the  overseers  to  observe,  that 
he  paid  it  for  his  landlord.   This  was  adjudged  by  two  justices* 


V. 

Opbnshawb. 


«inTl!2if^^    not  to  be  a  sufficient  rating  and  payment  of  taxes  to  found  a 
ment,  notwith-   settlement  upon,  and  of  the  same  opinion  was  the  Sessions, 
standing  the  But  by  Lord  Mansfield,  C.  J. — Pray,  whom  was  the  knd- 

^^  ^1^  *^^^  *^J[^*y  **  *^^  •     Clearly,  for  the  tenant:  for  it  is  a  tenants 
to*pay  Aenu      ^^*     The  Court  has  nothing  to  do  irith  their  private  agree- 
ment. And  per  tot.  Cur. — The  settlement  is  clearly  good  (g). 

The  orders  were  cQscharged. 


(g)  R.  T.  Bramk^,  Burr.  Sett  Ca.  75| 
R.  V.  Chidingfold,  Id.  415;  R.  ▼.  FuOuan, 
Id.  488,  aec.  But  by  85  G.  3,  c.  101,  a.  4, 
it  is  provided  that,  "  after  June  32d,  1795, 
BO  person  shall  gain  a  settlement  by  being 
rated,  &c  for  any  tenement  not  being  of 
the  yearly  value  of  lOA";  which  statute 
confines  this  mode  of  gaining  a  settlement 
within  narrow  bounds ;  as  the  occupation 
of  a  tenement  of  the  yearly  value  of  102. 
equally  confers  a  settlements   though  it 


may  be  a  question  whether  the  operation 
of  59  G.  3,  c.  50,  (which  see,  poit,  603), 
may  not  be  the  cause  of  settleinenta  being 
again  acquired  by  rating.  Sines  the  pass- 
ing of  85  G.  3,  it  has  been  decided,  that  a 
custom-house  officer,  rated  to  the  land-tax 
for  his  salary  of  502.  per  amu,  which  rate 
was  repaid  him  by  the  collector  of  customs, 
gained  a  settlement}  R,  v.  Atmemlk, 
8  Bast,  388. 


Hodgson  v.  Richardson. 

ooftcefthnent  IN  an  action  on  a  policy  of  insurance  the  case  was,  that  the 
of  the  true  port  ship  was  insured  at  and  from  Genoa,  [the  adventure  to  begin 
^tkte^a  po^  from  the  loading  to  equip  for  this  voyage,]  liable  to  average  Ih); 
of  insurance.  her  loading  consisting  of  potash,  verdigrease,  cotton,  and  other 
[    *464    ]  *  perishable  commodities.     This  loading  was  put  on  board  at 

Leghorn,  the  10th  of  August,  and  the  vessel  nad  lain  at  Grenoa 
above  five  months,  being  originally  bound  for  Dublin;  but, 
losing  her  convoy,  she  put  into  Genoa  the  13th  Adjust,  end 
lay  there  till  the  5th  January,  when  she  sailed.  And  the  in- 
surance was  made  the  SOth  January,  at  which  time  these  dr^ 
cumstances  were  known  to  the  insured,  but  not  communicated 
to  the  underwriter.  A  few  days  after  she  put  to  sea  she  was 
shattered  by  a  storm,  and  the  cargo  considerably  damaged. 
The  insured  brought  his  action  on  the  policy,  and  the  jury 
found  a  verdict  for  the  plaintiff.  And  now,  Morton  and  Dun- 
ning moved  for  a  new  trial,  contending,  that  the  policy  was  bad 
ab  initio  for  want  of  a  due  disclosure  of  the  circumstances;  as 
Genoa,  from  the  wording  of  the  poUcy,  imported  to  be  the  port 
of  loading,  and  the  goods  were  liable  to  take  damage  by  hav- 
ing lain  so  long  aboard:  and  therefore,  though  the  present  loss 
actually  happened  by  a  storm,  yet  if  the  policy  was  originally 
bad,  the  insured  cannot  recover.  And  they  urged  the  pro- 
priety of  granting  a  new  trial  here;  because  the  several  insurers 


{h)  By  this  must  be  understood  parti" 
cuUar  average;  for  if  the  insurance  had 
only  extended  to  general  average,  the  in- 
surers would  not  have  been  liable  for  any 
lots  arising  fhmi  the  perishable  nature  of 


the  commodities,  either  by  theur  haviog 
lain  so  long  aboard,  or  by  their  baring 
been  damaged  in  a  stonn.  See  H'iiMi  ▼• 
Smtht  pott,  507. 
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wire  bound,  by  a  rul^  of  Court,  to  abide  the  e^ent  of  this      Hodoboh 
action  (s). 

Norton^  Attorney-General,  shewed  cause: — That  the  jury 
have  found  this  circumstance  to  be  inunaterial,  and  they  are 
the  projper  judges  of  it.  If  a  latitude  is  allowed  to  cavil  for 
want  of  disclosing  circumstances  which  a  jury  have  judged 
immaterial,  no  poUcy  would  stand  without  commmiicatin^  every 
circumstance  of  any  the  most  trifling  nature.  And,  that  the 
rule  entered  into  was  intended  to  abridge,  and  not  increase,  the 
number  of  trials  on  one  and  the  same  policy. 

Lord  Mansfield,  C.  J. — It  is  certainly  very  beneficial  to  all 
parties,  that  there  should  be  but  one  trial  for  all  the  several  in- 
surers on  one  policy.  But  then  that  one  trial  should  be  a 
satisfactory  trial.  I  think  that  new  trials  in  general  are  most 
beneficial  for  the  furtherance  of  justice,  and  ou^ht  to  be  gruit- 
ed  with  great  latitude.  In  all  free  countries  there  is  aUowed 
for  the  benefit  of  the  subject  a  great  variety  of  appeals.  And 
the  old  law  here  in  England  never  meant,  that  the  v6rdict  of  a 
Jury  should  by  all  means  be  final:  but  it  pre*scribed  an  odious  [ 
way  of  new  trials,  by  the  criminal  process  of  attaint.  Whereas, 
the  modem  course  of  new  trials  answers  the  same  end  in  a 
better  way(^).  In  the  present  case,  the  verdict  is  such  a  OM 
«a  ought  not  to  stand. 

The  question  is,  whether  here  was  a  sufficient  disclosure; 
••  e.  whether  the  fact  concealed  was  material  to  the  risk  run* 
This  is  a  matter  of  fact;  and,  if  material,  th^  consequence  13 
matter  of  law,  that  the  policy  is  bad.  Now  who  can  say,  that 
no  risk  was  run  during  the  nve  months'  stay  at  Genoa,  or  up 
damage  happened  in  that  period?  The  poUcy  is  founded  on 
misrepresentation;  the  ship  b  insured  **  at  and  from  Genoa  to 
^'  Dublin,  the  adventure  to  begin  from  the  loading  to  equip 
**  for  this  voyage.'*  This  plain^  implies,  that  Genoa  was  the 
port  of  loading*  And  at  the  trial  iEul  the  witnesses  said,  that 
by  usage  it  was  material  to  acquaint  the  undemmter,  whether 
the  insurance  was  to  be  at  the  commencement  or  in  the  middle 
of  a  voyage. 

WiLMOT,  J. — Had  this  case  been  a  doubtful  one,  I  should  ' 
not  have  been  for  concluding  all  the  insurers  by  one  verdictw 
But  I  see  no  doubt  in  it.  The  fact  disclosed  by  this  policy  is 
not  true,  viz.  that  Genoa  is  the  loading  port;  for  so  it  nmst  be 
understood.  And  in  such  cases,  I  wiu  not  speculate  upon  the 
materiality  or  immateriality  of  the  fact.  Not  but  that  I  think, 
the  length  of  the  stay  at  Genoa  is  very  material  in  case  of  such 
perishable  commodities. 


(i)  Norton,  A.  G.,  afterwards  moTed, 
on  behalf  of  the  plaintiff  in  the  other 
caates,  that  the  respective  defendants 
should  pay  thehr  money  to  the  plaintiff, 
mHsuant  to  their  agreement:  which  the 
Court  would  notgirant,  being  of  opinion, 
that  a  consent  **  to  be  bound  by  a  verdict 
in  one  of  many  causes  upon  the  same 
question,"  means  such  a  verdict  as  the 


Court  thinks  ought  to  stand  as  a  final  de- 
termination of  the  matter;  8  Burr.  1477 ; 
Colaen  v.  BuUceUy,  5  Taunt  165,  oee.:  and 
see  Affiwht  v.  Fatrbie,  2  N.  R.  480. 

(k)  See  Lord  Mm^kTs  Judgment  in 
Bright  V.  Etffum,  1  Burr.  893;  Foxcrefi  v. 
Devoruhire,  anU,  195,  ft  n.  ib, ;  Camdm 
y.  Cowkyt  ante,  418;  Tidd's  P.  918,  (ed. 
1821). 
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Yates,  J.,  of  the  same  opinion.     The  concealment  o{» 

terial  circumstances  vitiates  all  contracts,  upon  the  pFmqfc 

.  of  natural  law.     A  man,  if  kept  ignorant  of  any  matenil  i- 

gredient,  may  safely  say  it  is  not  his  contract.     Ancl  1  iW 

this  fact  material,  for  the  reasons  before  given. 

Rule  for  new  trial  made  absolulelfl 

(i)  Sec  De  Sgmvtdi  ».  Skeddrn,  S  Bos.  c«iei   there    died  :     Omgi^  '.  Ji^ 

ftP.153:    StbtrtKm  *.  Prtnch,   <  Entt,  ICanip.  50i.  n.  (o)i  •ad  C"*"!.** 

ISDi   GladiUitit  V.  Ctay.   1  M.  8e  8.  418|  poll,  S93. 
Millith  1.  AUnutt,   3  M.  &  S.  IDS,  and 


[     466      ]  Leeds  r.  Blackfordby. 

S.  C.  Burt.  SftU  Ci.  SS4. 

wifetannoihe    AnNE,  the  wife  of  Joseph  How,  was    rcmoTcd  from  lit 

remoTed  frgoi  a   parish  of  Blackfordby,  in  Leicestershire,  to  Leeds,  inVwi- 

iTihc  oKupa-     shire,  by'  order  of  two  justices,  dated  the  ^5th  June,  ITSl 

tion  of  ihe  hui-   Leeds  appeals,  and  on  Ith  October,  1 763,  the  Sessions  conira 

buid,  though  he  (},£  order;  stating,  that  Joseph  How,  in  June,  1761,  Unit 

"h'«t' [onihf    tenement  of  10^.  per  annum  in  Blackfordby,  by  lease  deW 

ground  ihm  aim  minablc  half-yearly  at  Michaelmas  or  Lady-day.     At  MieW 

touid  Doi  be  re-  jngg^  \~iG\ ,  How  and  his  wife  went  and  resided  therein,  tl 

Mtaw,h™ving  Christmas  following;   from  which  time  to  May,  176^,  ben 

■  •ubriiiingieaEe  Sometimes  at  Leeds,  and  sometimes  at  Blackfordby,  butta 

M  [be  dme  erf     ^jfg  ^j  family  resided  wholly  at  Blackfordby.    In  May,  ITtt 

""""'J     he  took  a  tenement  of  9i)l.  per  annum  at  Leeds,  and  occoj* 

it  in  the  trade  of  a  coach-maker  tillJune,  1763.     FromSfsnf 

November,  1762,  he  resided  chiefly  at  Leeds  ;  but,  inthatlim. 

was  twice  with  his  wife  and  family  at  Blackfordby.     FroniV- 

vember,  I7G2,  to  the  15th  April,  1763,  he  resided  constaniii 

at  Leeds,  where  he  was  then  apprehended  by  a  warrant,  s^ 

brought  into  Leicestershire  to  make  provision  for  his  faniil) 

which  he  did;  and  promised  to  take  them  away.     Bal. ^If 

being  near  her  time,  he  and  his  wife  staid  in  the  tenement  ( 

Blackfordby  from  the  18th  April  to  the  1 5th  May,  while  it* 

lay  in.     He  then  took  her  into  Worcestershire,  and  retuiofi 

to  Blackfordby,  locked  up  the  door,  and  left  the  key  »ili' 

neighbour  to  get  in  his  hay  for  him.     From  thence  he  weniB 

Hunslett,  a  third  parish,  and  continued  there  ever  since,   k 

the  mean  time  the  hay  was  got  in,  and  still  remains  on  the  [«■ 

misses,  and  is  his  property.     That,  about  a  fortnight  since,!* 

orderetl  the  neighbour  to  deliver  the  key  to  the  landlord,  wlW 

was  not  done ;  but  the  key  is  now  in  his  possession.     That  b 

wife,  returning  to  Blackfordby,  and  asking  reUef,  was  remoK^i 

by  this  order  to  Leeds,  on  2.'Jth  June,  1763. 

Lord  Mansfield,  C.  J. — ^This  removal  was  prcmatiw 
The  husband  could  not  be  removed  (and  therefore  not  tK 
wife,  who  continues  part  of  the  husband's  family)  so  l«ii 
as  the  tenement  continued,  that  is,  not  till  the  occupali* 
[  *467  ]  *w.is  determined.  This  would  have  opened  the  questiwi  •'! 
the  settlement. 
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WiLMOT,  J. — ^There  b  no  doubt,  but  her  settlement  would 
Ve,  where  he  last  lived  forty  days.  It  would  be  absurd,  if  a 
wife  could  get  a  settlement  distinct  from  her  husband.  The 
derivative  settlement  must  follow  the  principal.  But  at  pre- 
sent,  the  removal  was  unwarrantable,      q^^^^  qua8hed(»i). 


(fi)  It  appears  from  the  report  in  Burr. 
Sett  Ca.,  that  the  grounds  of  the  decision 
of  the  Court  were : — ^that  the  husband  him- 
•df  could  not  have  been  removed  from  his 
own  tenement  at  Blackfbrdby,  the  lease 
whereof  was  unexpired ;  and  if  the  Jus- 
tices could  not  have  removed  the  man  from 
liisown,  it  follows  consequently,' that  they 
oonld  not  remove  his  wife  and  children,  so 
long  as  it  remained  his; — that  they  were 


premature  in  removing  them  from  Black- 
fordby,  whilst  his  interest  there  subsisted, 
A.  V.  Aythorp  Boodmg,  Burr.  Sett  Ca.» 
412,  ace.  See  Berkhamttead  v.  SL  Mtay, 
North  Church,  2  Bott,  36,  as  to  a  wife's 
gaining  a  setUement  independent  of  her 
husband.  See  also  A.  v.  AmpihiU,  2  B.  & 
C.  847,  as  to  a  pauper  being  removeable, 
when  chargeable. 


Lbbds 

V. 

Blackfordbt. 


non- 


The  King  v.  The  Justices  of  Wilts. 

S.  C.  3  Burr.  1530. 

JnOTION  for  a  mandamus  to  the  Justices  in  Sessjions,  to  re-  The  feet  of 

eeive  a  traverse  to  a  presentment  of  a  highway  by  a  justice  upon  re^B^  is  tra^ 

his  own  view,  under  the  statute  5  Eliz.  («)  in  respect  to  the  fact  JJSS^!j^^jJ^* 

of  non-repair ;  it  being  an  established  doctrine  at  that  Sessions,  a  higfa-way  np- 

diat  such  presentments  are  not  traversable  in  that  respect,  on  Ui  own  view. 

And  in  behalf  of  the  motion  were  cited  Carthew,  74*;  1  Hawk. 

P.  C.  217  (o).    And  the  words  of  the  statute  were  relied  on, 

which  makes  such  presentment  **  of  the  same  force,  as  if  pre- 

■eiited,  found,  and  adjudged  by  the  oath  of  twelve  men"  (that 

ist.  equivalent  to  an  indictment  found  by  a  grand  jury,  which  is 

cfearly  traversable  in  all  respects)  **  saving  to  every  person  his 

lawful  traverse,  as  upon  indictments  of  trespass  or  forcible 

0Dtry.'* 

V  '  It  was  said  by  Mr.  Atharpe,  the  secondary,  that  it  was  usual 

to  remove  the  presentments  by  certiorari  into  this  Court,  and 

turn  them  into  mdictments  here;  and,  upon  a  general  traverse, 

ifend  them  down  to  be  tried  below.     But  the  statute  5  W.  3, 

Cm  11,  which  gives  the  certiorari,  is  only  upon  condition,  that 

the  title  to  repair  comes  in  question.  . 

Yates,  J. — ^This  is  setting  up  a  presentment  as  equal  to  a 
conviction:  And  can  any  subject  of  England,  even  in  a  sum- 
ouurv  way,  be  convicted  before  he  is  heard? 

WiLMOT,  J. — ^There  has  formerly  been  a  variety  of  opinions 
OfKon  this  point;  and  a  notion  long  prevailed,  that  a  justice's 
presentment  was  not  traversable,  as  to  the  matter  of  *  repairs:  [  ^468  } 
but  not;  I  believe,  within  these  thirty  years  past.  I  think  the 
true  notion  is,  that  they  are  the  same  as  an  indictment  found  by 
l;welve  men.  The  statute  only  substitutes  the  presentment,  in 
Kea  of  the  indictment. 

Lord  Mansfield,  C.  J. — I  think  there  is  very  strong  reason 
why  the  whole  should  be  traversable ;  and  the  words  of  the  act 


(»)  C.  13,  s.  9. 


(o)  C.  76,  s.  72. 
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are  also  very  Btrona  in  farour  of  the  same  constructioii.    Bat  I 
am  loth  to  determ^e  so  general  a  point,  upon  a  motion.     And^ 
I  desire  that  the  Case  of  Jacob  Hall{p)  may  be  looked  into,.^ 
who  was  fined  by  Lord  Hale,  upon  view,  for  a  nusance  erectedfli 
at  Charing  Cross.  .  .. . 

Rule  afterwards  made  absolute,  ex  relatione  magUtifi  Attor^'^ 
ney-General  (q). 


(p)  1  Ventr.  169,  1  Mod.  76,  S  Keb. 
4S6,  S,  C, 

(?)  See  R,  ▼.  StoughtoH,  2  Wnu.  Saund. 
157.  The  several  acts  relating  to  high- 
ways have  been  reduced  into  one  by  ISO. 
3,  c.  78 ; — 6.  24  of  which  gives  to  persons 
affected  by  any  presentment  their  lawful 
traverse,  as  well  with  re:}pect  to  the  fiBurt  of 
non-repair,  as  to  the  duty  of  repairing. 


Such  presentment  may  be  removed  by 
prosecutor  by  cerUorari  before  it  is 
versed  and  judgment  given  thereon;  R. 
Bodenham,  1  Cowp.  78.     See  aloo  £• 
Pendertyu,  2  T.  R.  260,  513;  R.  j,  Wh 
ter,  13  East,  258.  The  13  O.  3,  has  bee 
amended  by  34  G.  3,  c.  74;  54  G.  3,  »• 
109;  55  G.  3,  c.  68. 


ConatttnttOD  of 
the  borough  of 
Wlg«i. 


The  King  v.  Lathorp  and  Others,  In-Burgesses  of  Wigan. 

S,  C,S  Burr.  1485. 

On  motion  for  an  information  (r)  in  nature  of  quo  warranto 
against  the  defendants,  for  acting  as  in-bur^sses  of  Wigan. 

The  constitution  of  the  boroiigh  was  a£nitted  to  be  this: 
The  mayor  twice  a  year  holds  a  Court  Leet,  and  the  jurors  of 
the  jury  must  be  resident  in-burgesses,  paying  scot  and  lot^  and 
not  any  of  the  aldermen  of  the  borough.  This  jury,  or  the 
major  part  of  them,  may  elect  in-burgesses  out  of  the  resianis 
in  the  borough;  and  they  also  name  annually  three  persons, 
who  are  stiled  benchers,  out  of  whom  the  in-burgesses,  whethar 
resident  or  not,  are  to  chuse  the  mayor. 

The  case  was,  that  on  the  6th  October,  1760,  the  prescrip- 
tive day  for  holding  the  Court  Leet,  the  new  mayor  being  then 
elected,  he,  without  the  presence  of  any  bailiffs,  adjourned  the 
court  to  the  S5th.  And  some  doubts  subsisting  with  respect 
to  the  validity  of  this  election,  it  was  thought  proper  to  meet 
[     *469    ]  again  on  the  ♦Sth  October  (being  the  day  under  the  statute  11 

Geo.  l),(f)  and  there  the  same  mayor  was  again  elected,  and 
also  adjourned  to  the  25th.  On  which  day  the  court  met,  pur- 
suant to  both  adjournments;  and  the  defendants  were  elected 
in-burgesses,  by  a  majority,  viz.  26  against  15. 

And  now  Aspinal  and  Glynn,  Serjeants,  and  Dunning  olh 
jected  to  this  election:  1.  That  the  court  held  on  the  6m  was 
not  legally  adjourned  to  the  ^th,  bein^  adjourned  without  the 
presence  of  the  baiUfis,  who  are  a  constituent  part  of  the  court: 
and  that  the  court  of  the  Sth,  being  held  under  the  statute, 


(r)  Under  9  An.  c  20 :  see  iL  v.  Or- 
ntarthen,  ante,  187. 

(«)  C.  4,  s.  1,  which  enacts  (inUralia) 
that  if  in  any  dty,  hortmghf  or  town  cor- 
porate, no  election  shall  be  made  upoa  the 
day,  or  within  the  time  appointed  by  char- 
ter or  usage,  or  such  election  being  made 
shall  afterwards  become  void ;  the  corpora- 


tion shall  not  thereby  be  deemed  or  takoi 
to  be  dissolved  or  disabled :  but  the  efec* 
tors  are  required  to  meet  ujnm  the  daj 
next  after  the  expiration  of  the  thne,  with- 
in which  such  elecdon  ongfat  to  have  be^ 
made,  unless  such  day  be  Sunday,  then  oa 
the  Monday  following,  and  then  proceed 
to  the  elecdon. 


bAster  term,  4^obo.  in.  k.  a  4^ 

oouM  do  nothing  but  elect  a  mayor,  and  not  adjourn.   2.  That     Trb  Kno 
two  of  the  twenty-six  who  voted  for  the  defendants  were  alder-  ^ 

men,  and  therefore  could  not  serve  on  the  jury.  3.  That  six  > 
more  had  been  disfranchised  in  1754,  and  though  restored  the 
Ifith  September,  1759,  in  consequence  of  a  mandamus  directed 
to  the  mayor,  yet  they  were  illegally  restored,  being  restored 
^  the  mayor  only,  contrary  to  the  opinion  of  his  brethren.  4. 
That  five  more  were  only  colourable  residents,  and  not  bond 
fide  inhabitants  of  the  borough : — And  that,  taking  away  these 
thirteen,  the  twenty-six  are  reduced  to  a  minority. 

Morion,  Wedderburn,  Clayton,  and  Wallace,  shewed  for 
cause;  1.  That  the  bailiffs  were  not  constituent  parts  of  the 
court,  and  that  they  were  never  named  in  the  stile  of  it,  which 
is  only  held  before  the  mayor,  and  not  the  mayor  and  bailiffs. 
That  this  was  a  legal  election  and  adjournment  on  the  6th; 
and  therefore  no  occasion  to  call  in  the  aid  of  the  subsequent 
election  and  adjournment  on  the  8th,  which  was  only  had  ex 
mmori  cauield.  2.  That  as  to  the  aldermen,  the  question  had 
before  been  twice  tried ;  and  the  last  verdict,  now  unimpeached, 
found  them  not  to  have  been  legal  aldermen.  3.  That,  as  to 
the  six  disfranchised  voters  they  insisted,  the  disfranchisement 
was  originally  illegal,  and  that  they  were  now  regularly  re- 
storied:  and  that,  in  a  question  regarding  the  right  of  the  de-  [  *470  ] 
fendants,  it  was  sufficient  to  shew,  they  were  elected  by  bur- 
eesses  defacto.  To  prove  which  a  case  was  cited,  in  wliich 
Justice  Foster  refused  to  try  the  validity  of  the  electors'  fran- 
chises in  an  mformation  to  try  the  right  of  the  person  by  them 
elected ;  saying  it  would  be  endless,  as  he  knew  not  where  to 
stop,  and  perhaps  they  might  endeavour  to  impeach  the  right 
of  tne  electors  of  those  electors.  4.  They  insisted  that  the  five, 
who  are  said  to  be  non-resident,  were  realty  and  honA  fide  re- 
sidents: and  above  all  it  was  pressed,  that  four  years  having 
now  expired  since  the  defendants  were  chosen,  and  had  acted 
as  burgesses,  the  complaint  was  now  too  stale;  and  it  might  be 
of  fetal  consequence  to  the  being  of  boroughs,  if  some  rule  of 
Ihnitation  was  not  laid  down,  after  which  time  no  mformation 
should  be  granted;  else,  a  line  must  be  drawn  in  another  place. 

Lord  Mansfield,  C.  J. — As  to  the  first  objection,  that  the 
court  at  which  they  were  elected  was  incompetent,  the  ad- 
journment being  made  without  bailiffs,  who  are  a  constituent 
part;  the  fact  of  their  being  constitutent  parts  of  the  court  is 
affirmed  on  one  side,  and  denied  on  the  other ;  both  on  appre- 
hension and  belief.     It  is  urged,  that  they  are  not  named  in 
the  stile  of  the  court,  which  argument  is  plausible,  but  not 
conclusive;  for  neither  are  the  jury  named,  who  are  certainly  a 
part  of  the  court.    Therefore  it  is  necessary,  that  the  informa- 
tion should  go,  if  on  this  groimd  only,  to  try  this  disputed  fact; 
unless  some  bar  can  be  set  up  to  estop  the  whole  prosecution. 
It  is  contended,  that  length  of  time  is  such  a  bar,  and  that  it  Three  yean' 
demonstrates  such  an  acquiescence,  that  you  shall  not  now  quieia  ""^^^^l^^^'no 
movere.    And  to  be  sure,  there  may  be  such  an  acquiescence,  bar  to  qw  war' 
What  that  length  of  time  is,  is  not,  need  not,  be  fixed.     It  is  raiuo. 
better  not  to  fix  it,  nor  do  I  believe  it  ever  will  be  fixed,  either  A 
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The  Kino 

V. 

Lathorp. 


herci  or  in  another  place  (^).     But  in  the  present  case,  thete  i^ 
no  length  of  time  at  all;  the  election  was  but  in  1760.     We 
have  no  proof  of  their  acting  till  October  or  November  last* 
The  second  general  objection  is  branched  into  three  parts,  and 
[    •471     ]  all  relate  to  the  competency  of  the  electors — !•  That  of  ♦non- 
residence.     This  is  a  matter  of  fact,  denied  on  one  side  and  a& 
firmed  on  the  other.     It  is  therefore  proper  to  be  tried,  unless 
the  length  of  time  is  a  bar.     But  that  cannot  be,  for.  residence 
is  a  fluctuating  qualification:  a  man  may  be  resident  at  one 
time,  and  not  at  another.     2.  As  to  the  aldermen,  and,  9.  The 
disfranchised  burgesses.     Objections  are  raised  to  these,  and 
those  objections  answered,  principally  by  averment  on  both 
sides.     And  it  is  contended,  that  you  shall  not  try  the  rights 
of  the  electors  collaterally  in  a  suit  against  the  elected  (9).    As 
to  this,  we  have  before  said,  that  the  information  must  go  upon 
the  first  general  ground.     And  when  it  goes,  the  prosecutors 
will  lay  their  case  as  widely  as  they  think  proper,  and  the  de- 
fendants will  justify  as  they  shall  be  advisea.     The  Court  can- 
not restrain  the  Crown  from  taking  such  issues  as  may  be  jud^ 
necessary.   Perhaps  the  Judge,  who  tries  the  cause,  may  thmk 
it  right  to  restrain  the  evidence  from  going  into  the  qualifica- 
tion of  the  electors,  as  in  the  case  cited  at  bar  before  my  bro- 
ther Foster.    There  may  be  some  cases,  where  it  is  proper  to 
so  into  the  rights  of  electors,  and  others  where  it  is  not 
This  the  Judge  on  the  bench  must  determine;  but  we  are  de- 
livered, from  giving  any  opinion  upon  the  present  case  in  that 
respect,  because  the  rules  must  be  made  absolute  at  all  events; 
and  we  cannot  direct  the  prosecutors  in  what  manner  to  frame 
their  information;  but  these  points  may  come  regularly  in  ques- 
tion before  the  proper  judicature  at  the  trial  (ti). 
Dennison,  Wilmot,  Yates,  Js.,  accord. 

The  rules  for  informations  were  made  absolute  (fc}^ 


Qu.  If  initio 
ttfommfo  against 
the  elected  the 
rights  of  the 
electors  can  be 
examined;  they 
being  dis/ieto 
possessed  of  the 
firanchisef 


(0  By  a  rule  of  K.  B.  in  1791,  it  was 
declared,  that  the  Court  had  resolved  in 
future  to  limit  their  own  discretion  in  grant- 
ing applications  of  this  nature  to  six  years, 
beyond  which  time  they  would  not  suffer 
a  party  to  be  disturbed ;  R,  v.  Diekin,  4  T. 
R.  284 ;  and  see  iZ.  v.  Peacock,  Id.  684. 
And  32  G.  3,  c  58,  s.  1,  enacts,  that  a  de- 
fendant in  an  information  in  the  nature  of 
a  quo  warranto  may  plead,  that  he  had 
first  actually  taken  upon  himself,  or  held 
or  executed  the  o£&ce  or  franchise  six  years 
or  more  before  exhibiting  the  information, 
to  be  reckoned  from  hb  actual  admission 
diereunto;  which  plea  may  be  pleaded 
singly  or  together  with  and  besides  such 
plea,  as  he  might  have  pleaded  before  that 
act,  or  such  several  pleas  (A.  v.  Juiridge, 
8  T.  R.  467}  as  the  Court  on  motion  shall 
allow.  By  s.  2,  the  relator  may  reply  a 
forfeiture.  This  act  only  applies  to  corpo- 
rate officers,  and  not  to  a  prescriptive  port- 
reeve of  a  borough ;  R,  v.  Ktchardson,  9 
East,  469.  Exercise  of  the  office  for  six 
years  before  the  making  the  rule  for  the 
information  alttolutt  u  sufficient,  though  it 


be  for  less  than  six  years  before  tbe  mlr 
nisi;  A.  v.  Stokes,  2  M.  &  S.  71. 

(0)  On  a  quo  iporroMto  against  partico- 
lar  members,  the  title  of  other  corporaton 
de  facto  cannot  be  gone  into;  Sffmmtrt  v. 
Regemt  2  Cowp.  508 ;  R,  v.  Mem^  8  T.  B. 
596.  And  by  32  G.  3,  c  58,  a.  8,  tbe  title 
derived  under  an  election  shall  not  be  de- 
feated on  account  of  any  defect  in  the  dtk 
of  an  elector,  in  case  such  elector  were  ia 
exercise  dc  facto  of  hb  firancfaiae  six  yean 
previous  to  filing  the  informatioii. 

(tt)  As  to  granting  informfttioQBy  see  it. 
V.  Carter,  1  Cowp.  58;  JR.  v.  GoAsis, 
1  Doug.  397 ;  A.  v.  IVcveMm,  S  B.  &  A. 
339,  479;  Com.  Dig.  Quo  ITarraiila  (C 
3);   and  A.  v.  Martden,  poti^  S79. 

(fo)  Upon  the  informations  being  gianl* 
ed,  and  after  rejoinder,  the  defendant  ob- 
tained a  summons  to  shew  cause,  why  sO 
proceedings  should  not  be  stayed,  till  s 
better  relator  entered  into  leoogi^iasce. 
Accordingly  G.  B.,  Esq.,  entered  intooiie» 
and  his  name  was  sub^tnted  fai  the  in- 
formation  for  that  of  J.  G.,  tiM  or%iail 
relator;  S.C.  2  M.  &  S.  346^  n.  (*). 
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Triquet  V.  Bath. 

S.  C.  3  Burr.  1478. 

jNORTON,  Attorney-General,  moved  to  set  aside  the  pro-  Engiuh 
ceedinirs  in  an  action  of  the  case,  broug^ht  afi^ainst  the  defend-  t«ry  to  a  foreign 

n  •"•       II"!       i^i»  "ii        1  ••     minuter  prlvi- 

EUit  for  a  considerable  book-debt,  m  regard  that  he  was  pnvi-  leged  from  ar- 
leged  by  Count  Haslang,  the  Bavarian  Minister,  as  his  servant,  resu,  though 
Ajid  affidavits  were  read  to  shew,  that  he  was  hired  by  the  fo'™oJy  a  trad- 
Count,  as  his  English  secretary,  at  30/.  a  year  for  *  board  and  r '  •47^  ""l 
service,  had  a  written  appointment  under  the  Count's  hand,  J[er  very  luipi- 
and  that  he,  from  time  t^mae,  had  attended  at  his  excellency's  dous  drcum- 
house,  and  wrote  and  transacted  many  things  relative  to  the  ><ai>c^ 
Count's  affairs;  that  he  was  signified  to  the  Secretaries  of  State, 
Emd  his  name  inserted  in  the  Est  of  protections  (^),  in  the  office 
of  the  sheriff*  of  London  and  Middlesex. 

Blackstone  and  Thurlow  shewed  for  cause;  that  the  appli- 
cation being  founded  on  the  stat.  7  Ann.  c.  12,  or  rather  the 
law  of  nations  enforced  by  that  act,  it  was  necessary  to  consi- 
der the  doctrine  of  protections,  as  laid  down  by  the  law  of  na- 
tions and  that  statute ;  and  to  shew  that  the  defendant's  case 
•ras  not  within  the  provisions  of  either.  The  immediate  occa- 
sion of  the  act  was  an  arrest  of  the  Russian  embassador,  which 
Lb  recited  to  be  contrary  to  the  law  of  nations,  and  the  privi- 
leges of  embassadors:  And  therefore,  in  s.  1,  2,  and  3,  all  pro- 
ceedings had  against  him  are  declared  to  have  been  void;  and 
all  future  process,  against  any  public  minister,  or  his  domestics, 
or  domestic  servants,  shall  be  void.  This  arises  from  the  Jus 
Crentium,  Grot.  S,  18,  8 ;  Bynkershoek  de  Foro  Legatorum, 
passim :  That  not  only  the  embassador  himself,  but  such  as  are 
oandfide  his  domestics,  the  comites  legati,  are  privileged  from 
arrests  and  civil  suits.  In  s.  4,  a  summary  punishment  is  di- 
rected for  attomies,  &c.  suing  out  and  executmg  such  process, 
to  be  inflicted  by  the  Lord  Ctiancellor  and  the  Chief  Justices; 
tile  only  instance  of  arbitrary  punishment  by  our  law,  except 
in  another  breach  otthe  jus  gentium,  the  violation  of  safe  con- 
ducts, wherein,  a  like  discretionary  punishment  is^  directed  by 
stat.  31  Hen.  6,  c.  4.  But  in  s.  5,  are  two  qualifications  of 
this  general  law;  the  first,  added  in  the  Lords'  House,  '^  That 
'*  no  trader  within  the  description  of  the  bankrupt  laws,  who 
'*  shall  be  in  the  service  of  an  embassador,  shall  be  privileged :" 
The  other,  an  amendment  of  the  House  of  Commons,  ''That 
^'  the  summary  punishment  shaU  not  be  inflicted,  unless  the 
*'  servant  be  registered,  and  his  name  hung  up  in  the  sheriff^'s 
**  office."  Both  these  exceptions  are  agreeaole  to  the  law  of 
nations.  Bynkersh.  c.  15,  de  Comitibus  Legatorum,  near  the 
end;  ''  Quaesitum  *est,  an  comitum  numero  et  jure  habendi   [    ^473    ] 

sint,  qui  legatum  comitantur,  unice  ut  lucro  suo  consulant. 


i€ 


(jr)  Under  s.  5  of  7  Ann.  c  12.     But  comb  ▼«  Bowlney,  1  WUs.  20;   Heatl^hld 

this  is  not  necessary  to  entitle  a  person  to  v.  dultm,  4  Burr.  2017 ;  Hopkins  v.  Do 

privilege;  yet,  if  omitted,  the  sheriff  or  Robeck,  3  T.  R.  80. 

b^Hff  cannot  be  proceeded  against ;  Soa*  • 
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Triquet      "  institores  forsan  et  mercatores.     Et  quamvis  hos  ssepe  de- 
"•  "  fenderint,  et  comitum  loco  habere  voluerint  legati,  apparet  ta- 

^  "  men  satis^  eo  non  pertinere,  qui  in  legati  legationisve  oflBcio 
^'  non  sunt.  Quum  autem  ea  res  nonnunquam  turbas  dederit^  op- 
**  timo  exemplo  in  quibusdam  aulis  olim  receptum  fiiit,  ut  lega- 
**  tus  teneretur  exhibere  nomendaturam  comitum  auorum,  &c." 
Our  Courts  have  watched  over  this  priyilege  with  a  jealous  eye, 
and  held  the  defendants  to  strict  proof  of  their  qualificalions. 
Widmore  and  Alvarez,  Hil.  4  Geo.  2,  Stra-  797,  Fit*.  Gibb. 
SOO;  actual  service  held  necessary.  Holmes  and  Crur(hn(t/), 
M.  7  Geo.  2,  defendant  sworn  to  be  an  officiating  servant,  hiied 
for  a  year  at  10/.  per  atmum;  was  entered,  and  had  the  resi- 
dent's certificate,  as  his  servant;  had  often  perused  the  private 
papers,  settled  the  accounts,  and  copied  foreign  letters  of  the 
resident,  and  frequently  attended  him  on  private  business.  On 
the  other  hand,  it  appeared,  he  was  a  soUcitor  in  Chancery, 
and  resided  in  his  own  house  with  his  wife  and  family.  The 
Court  held,  1st,  That  the  entry  and  certificate  alone  were  not 
sufficient  to  give  the  privilege.  2dly,  That  the  nature  of  the 
service  must  be  shewn.  3dly,  That  Giirdon  was  not  privi- 
leged, because  the  nature  and  denomination  of  the  service  was 
not  shewn.  But,  in  the  last  point,  Lee,  J.,  differed  from  Lord 
Hardwicke,  Page,  and  Probffti,  on  whose  opinion  the  rule  was 
discharged.  In  Poitier  and  Croza  (ir),  T.  23  Geo.  2,  the  rule 
was  discharged  for  insufficiency  of  the  affidavits,  in  not  speci- 
fying the  service  done.  Johnston  and  Colonel  StetDort,  M. 
^  Geo,  2,  S.  P.,  and  determined  accordingly.  As  to  the  pre- 
sent case ;  there  is  indeed  an  actual  service  sworn  to,  but  in 
very  loose  and  general  terms,  which  may  probably  extend  only 
to  the  letters  and  memorials  written  upon  this  very  transaction: 
But  it  is  expressly  sworn  he  was  a  trader,  a  mercer  in  Dublin, 
[    ^474    ]  *t  ^^^  time  when  this  debt  *was  contracted,  in  1756;  a  trade 

within  the  description  of  the  bankrupt  laws,  against  which  there 
is  no  statute  of  limitation  in  point  of  time.  And  be  acknow- 
ledges he  was  a  trader,  but  has  not  been  so  ever  since  1756. 
One  parcel  of  goods  is-  sworn  to  have  been  personally  bought 
by  him  in  England.  And,  in  Dodsworth  and  Anderson,  Rajm. 
375,  Sir  T.  «Fones,  141,  buying  goods  in  England,  and  semng 
them  in  Ireland,  then  coming  over  to  England  and  absconding 
from  his  creditors,  was  held  sufficient  to  make  the  defendant  a 
bankrupt  (a).  In  Brettel  and  Carolina  (b),  M.  17  Geo.  2,  the 
defendant  had  not  been  a  trader  for  four  years  before ;  yet  the 
Court  held  him  to  be  excepted  out  of  the  statute,  and  refused 
to  discharge  him.  Add  to  this,  the  other  suspicious  circum- 
stances which  attend  the  case.  It  is  sworn,  the  defendant 
understands  no  language  but  English ;  therefore  an  improper 
person  to  be  secretary  to  a  foreign  minister.  He  is  an  of&cet 
on  half-pay,  at  15*.  per  dieni;  therefore  imUkely  to  undertake 
a  bondjide  service  for  30/.  per  annum,  wages  and  boardwages. 

(y)  Ca.  temp.  Hardw.  3.  ace, 

(«)  Ante,  48.  (6)  1  WUs.  78,  caUed  MoMki  CmwHfit's 

(a)  Mkn  v.  Connofi,  4  B.  &  A.  418,      Case. 


Bath. 
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'  No  wages  have  ever  been  paid.     And  Count  Haslang  (a  mi-       Triqubt 
<  nister  of  very  humble  rank)  has  more  domestics  registered,  than  ^' 

>  the  embassadors  of  the  most  potent  crowns  in  Europe. 
■  Per  Cur. — The  principles  laid  down  by  the  plaintiff's  couh- 
t  sel  are  very  just;  particularly  that  this  privilege  arises  from  tihe 
i  general  law  of  nations,  and  not  merely  from  the  local  statute 
i  of  Queen  Anne,  which  was  made  to  please  the  Czar  Peter, 
i:  nd  sent  over  very  finely  illuminated  to  Moscow.  The  cases 
t  f||ed  are  also  certainly  just,  and  the  present  circumstances  are 

>  WPy  suspicious: — but  suspicion  alone  will  not  warrant  a  les^al 

>  a#rmination.  The  defendant  and  his  witnesses  have  sworn 
:  ti|^  |p  the  requisites  necessary  by  the  statute,  and  the  jus  gen- 
I  itKMilon  whicn  it  is  founded.  They  have  sworn  to  an actud  re- 
\  taineY  to  an  office  by  name,  and  to  an  actual  service  in  that 
I  0ffi69«  (And  by  Wilmot,  J.,  I  make  no  question,  but  the 
[  pers0i||  who  framed  the  affidavits,  was  well  acquainted  with  aH 
[  the  ca9C^  cited).  As  to  the  trading;  there  is  only  a  single  in- 
\  stance,  a^  that  of  buying  only,  sworn  to  in  this  kingdom;  and 

;  tills  is  ae?en  Vears  ago.     This  objection,  therefore,  does  not  [    ^475    ] 
seem  to  bf  sufficiently  supported,  in  point  of  fact. 

Rule  made  absolute,  absente  Dennison,  J.  (c). 

(tf)  84t  PoMer  v.  CrozOf  ante,  48,  and  cases  there  referred  to. 
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Green  v.  Waring. 

JklOTION  to  set  aside  an  award.     In  a  dispute  between  two  iftwopartnefs 
ipartners,  all  matters  in  difference  were  referred  to  the  award,  5*^*^^  mattm 

9C.  of  A.  B.,  in  common  form.     The  arbitrator,  inter  aUa^  {^eenti^iTthe 
.directed  the  partnership  to  be  dissolved.     Objected,  that  he  arbitrator  may 
ihas  exceeded  his  power.     Sedper  Cur\ — When  all  matters  in  ^*^^21wl! 
-difference  were  referred,  he  had  clearly  a  power  to  dissolve  it.  P"*****"?* 
«If  a  difference  between  a  master  and  apprentice  were  referred, 
^tiie  arbitrators  would  have  a  power  to  order  the  indentures  to 
-be  deUvered  up.     And  it  being  sworn,  that  at  the  trial,  after 
•  Ae  juror  was  withdrawn,  and  the  rule  of  reference  was  thus 
'generally  drawn  up,  the  plaintiff*  openly  declared,  he  would 

not  have  it  understood,  that  the  arbitrator  had  a  power  to  dis- 
.  solve  the  partnership ;  Lord  Mansfield,  C.  J.,  observed,  that 
-18  sufficient  evidence,  ex  ore  9uo,  that  the  dissolution  of  the 
'partnership  was  then  a  matter  in  difference. 

Rule  discharged  (a). 

(a)  See  VId.  Abr.  Arbitnment  (B)  ;  Com.  Dig.  Id,  (E  3))  and  Pickering  ▼.  Watmm, 

post,  1117. 
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Swift  on  demise  of  Neale  and  his  Wife  r.  Roberta. 

S.  C.  3  Burr.  1488;  AmbL  617. 

wiflofjointe-  A  JOINT-TENANT  makes  his  will  of  lands  duly  attested; 
So4h*th?^-  *"^^  devises  his  part  of  the  estate  held  in  jointure  with  his  sister 
ture  if  Mvered  to  one  Jane  Gilbert ;  and  then,  by  lease  and  release  to  A.  B., 
before  hif  death,  to  the  use  of  himself  in  fee,  severs  the  joint-tenancy  (6),  and  dies 

vnthout  revoking  or  republishing  his  will.  The  question  stated 
on  a  case  reserved  on  the  trial,  was,  whether  any  thing  passed 
to  Jane  Gilbert  by  this  will  ? 

Harvey  J  for  defendant,  contended,  that  his  being  sole  seised 
at  the  time  of  his  death  was  sufficient  to  establish  the  will : — 
That,  where  the  personal  ability  of  the  testator  to  devise  is  in 
question,  there  the  will  must  be  considered  at  the  time  of 
making; — where  the  qualities  of  the  estate  or  of  the  devisee 
are  disputed,  there  at  the  time  of  its  operation :  That,  in  lands 
devisable  by  custom  at  common  law,  a  joint-tenant*s  devise  was 
not  good ;  for  which  the  reason  is  given  by  Littleton,  sect.  287, 
because  the  survivorship,  which  is  the  act  of  law,  takes  place 
of  the  devise.  But  Perkins,  sect.  500,  says,  that,  if  such  de- 
visor survives  all  his  joint  companions,  then  such  devise  is  good. 
Whether,  therefore,  by  long  life.or  otherwise,  the  incident  of 
survivorship  is  removed  by  any  means,  and  the  devisor  becomes 
sole  seised,  the  devise  will  stand.  And  after  severance  of  the 
jointure,  the  testator  is  in  of  the  same  use  as  before,  only  stript 
of  the  incident  of  survivorship :  That  the  statute  32  Hen.  8, 
c.  1,  and  its  explanatory  statute,  34  Hen.  8,  c.  5(c),  (which 
alone  requires  the  sole  seisin  of  the  testator),  are  framed  upon 
the  model  of  these  estates,  which  were  devisable  at  common 
law;  and  must  receive  the  same  construction. 

Morton,  contra, — Perkins  cites  Littleton  and  Fitzherbert  in 
support  of  the  doctrine  he  advances.  But  neither  Littleton  in 
his  chapter  Joint-tenants ^  nor  Fitzherbert  in  the  writ  Ex  gravi 
Querela  (the  places  referred  to),  contain  any  such  doctrine. 
Littleton  only  says,  a  joint-tenant  cant  devise ;  and  Fitzherbert 
[  ^477  ]  ♦is  absolutely  silent  in  regard  to  joint-tenants.  Besides,  Per- 
kins does  not  say,  that  a  will  made  during  the  jointenancy  shall 
be  good,  if  the  testator  becomes  sole  seised ;  but  solely,  that 
when  he  becomes  sole  seised,  then  such  devise  is  good ;  t .  e, 
such  devise  as  he  makes,  when  sole  seised.  Butler  against 
Baker  and  Delves,  Poph.  89,  is  in  point :  held  by  the  majori^ 
of  the  twelve  Judges,  that  a  devise  by  a  joint-tenant  is  void, 
though  by  a  deed  ex  post  facto  he  might  become,  as  it  were, 
sole  seised ;  for  it  is  to  be  considered  only,  what  estate  the  de- 
visor had  in  the  land  at  the  time  of  the  devise  made.  A  man 
can  devise  only  what  he  has :  therefore  put  the  case,  which 
Perkins  is  supposed  to  have  put,  that  I  devise  aU  my  estate 
held  in  jointure,  and  after  the  date  of  iny  will  my  partner  dies; 
what  part  does  that  wiU  convey?  the  whole  estate,  or  only  my 

(fr)  Lit.  s.  292.  (e)  Sect  4. 
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original  moiety?     This  shews  the  absurdity  of  such  a  con- 
struction. 

Lord  Mansfield,  C.  J. — There  is  no  diifficulty  in  this  case. 
The  will  is  of  an  estate  held  in  jointure  with  his  sister.     The 
only  question  is,  if  the  will  is  not  void  ab  iniiio.     The  devisor 
had  nothing  devisable.     Wills  in  England  are  not,  like  Roman 
wilk,  the  creation  of  an  heir  to  a  man*s  estate.     If  so,  then 
after-purchased  estates  would  pass  by  themf .     But  with  us  it 
Is^  under  the  statute  of  wills,  a  limitation  of  the  estate  which  a 
man  has.    If  the  will  of  a  joint-tenant  could  operate  at  aU,  it 
must  be  by  severance  of  the  jointure ;  but  that  it  cannot  do, 
because  the  doctrine  of  survivorship  takes  place  before  the 
win  can  operate.    A  feoffment  in  roe  to  the  use  of  his  will 
would  be  a  severance.     Perkins's  dictum  is  very  loose.     In  the 
first  part  he  rightly  says,  a  devise  by  a  joint-tenant  is  not  ffood. 
The  devise  itself  is  a  bad  one.    YHiat  he  means  by  the  hitter 
part,  I  don't  understand.     If  he  only  means,  that,  when  he  has 
the  whole  by  survivorship,  he  may  tiien  devise,  it  is  very  true; 
but  need  not  have  been  so  solemnly  laid  down.     And  yet  per- 
haps he  may  mean  so,  as  he  *iust  before  lays  it  down  with  [    *478    ] 
equal  gravity,  that  a  dean  and  cnapter,  who  never  die,  cannot 
devise  lands  holden  in  the  right  of  their  church,  &c.     Besides, 
he  cites  litdeton,  who  only  says  that  joint-tenants  cannot  de- 
vise^  and  gives  the  reason ;  and  Fitzherbert,  who  says  nothing 
about  it.    Nothing,  therefore,  can  be  gathered  from  so  loose  a 
didumX*     However,  whatever  he  means,  he  speaks  only  of 
customary  devises  at  commoh  law.    But  the  stat.  34  Hen.  8. 
has  expressly  excluded  all  devises  by  joint-tenants.  When  a  will 
b  well  made,  both  the  time  of  making  and  the  time  of  the  tes- 
tator's death  may  be  considered  in  order  to  interpret  it     But 
here  the  will  itseff  is  void  ab  initio. 

WiLMOT,  J. — The  statute  S2  Hen.  8  gives  a  power  and  au- 
thority to  devise,  which  did  not  subsist  before.  A  devise  is 
the  execution  of  this  power,  and  therefore  to  be  construed 
strictly,  especially  as  the  34  Hen.  8  is  an  explanatory  act.  I 
agree,  that  as  to  personal  ability  and  property  in  the  thing 
devised,  the  time  of  making  is  to  be  regarded.  Try  it  then  by 
this  rule.  The  stat.  32  Hen.  8  gives  Uie  power  of  devising  to 
persons  having  lands,  &c.  Now  a  joint-tenant  has  not  a  de- 
visable estate  m  lands.  No  explanatoiy  act  was  necessary  to 
establish  tiiis ;  the  first  statute  did  it  sufficiently. 

Yates,  J. — The  question  is,  whether  the  severance  of  the 

^  *<  Om, — In  the  old  Nal,  Brtv.  dt  Ex  graoi  Quereld,  it  ii  Uid  down,  as  deter- 
mSmed  M.  26  Hen.  6 ;  <  Si  on  devise  terra  de  que  il  n'est  pas  seisi,  d  apret,  il  puichaie 
la  tvre,  le  deriM  est  bon.'  **^KaU  by  the  Reporter. 

I . "  Mewi. — Perkins  does  not  dte  Fitsherbert's  Nai.  Bree.  who  was  his  cotemporary 
It  least,  If  not  bis  junior,  and  published  his  book  in  1534,  but  the  NtU.  Brev.  with  iti 
additloiisi  wUdi  means  the  old  Nat.  Brev.  which  has  additions  printed  at  the  end  of 
each  wxk;  and,  in  the  additions  to  the  writ  Ex  grmd  QMereld,  has  (as  Perkins  saya) 
fhuen  home  catee  cemeermmtt  devifsff,  Ihe  last  of  which  Uys  down  the  same  rule  oon- 
ctmlBg  the  derlse  of  a  joint-tenant,  as  Is  in  LiUleton.  And  in  very  old  writers  nothing 
is  men  *i«i""trft|  tliui  to  lay  down  with  great  solemnity,  what  we  now  look  upon  as 
tet  prineiplei,  hot  wUeh  than  perfaapa  were  not  thoninghly  known  or  atablisbed."— 
Jfete  fty  Ike  jftqMffsr. 

VOL.  I.  G  C 
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jointure  can  relate  back,  so  as  to  substantiate  a  bad  wiD.  *No  man 
can  devise  what  he  has  not.  The  form  of  pleading  a  wfll  shewi 
this,  **  That  a  man  was  seised  of  such  and  such  lands,  and  be- 
ing so  seised,  he  made  his  last  will,  &c/'  The  will  could  not 
operate  upon  these  lands  upon  another  account*  He  describes 
mem  as  the  lands  which  he  holds  in  jointure  with  his  sister* 
But  he  did  not  hold  these  lands  in  jointure  at  the  time  of  hii 

Postea  was  deliyered  to  the  plaintiff(c2). 

(<0  D6i  ▼.  TVmiiHiMMi  S  M.  ft  B.  165,  roUed  shall  wdik  aseverAaceoft  ImjIi^  and 

aee.  If  one  joinc-tenant  bargains  and  aellt  support  by  relation  the  interest  of  the  bar^ 

his  nxjiety,  and  diea  before  the  deed  is  en-  gainee;  Co.  Lit;  186  a. 
rolled;  yet  the  deed  being  afterwards  en- 


The  King  r.  Beaton. 
i»ardon  by  sign    DEFENDANT  was  convicted  on  an  indictment  f<Mr  a  violent 
^^SdTaSi  assault  on  Mr.  Owens,  the  Secondary  of  this  Court,  and  had 
madeuaeoC      judgment  some  months  ago  to  pay  a  fine  of  50^.,  to  be  impri" 

soned  for  two  years,  and  give  security  for  five  years  longen 
Afterwards,  at  the  desire  of  the  prosecutor,  and  for  that  the 
defendant  was  poor,  had  a  wife  and  five  children,  and  beittfl;  a 
cooper  could  not  exercise  his  trade  in  prison,  the  KJn^,  by  kt^ 
ters  under  his  sign  manual  directed  to  the  Judges  »f  this  Court, 
signified,  that  it  was  Ids  royal  pleasure  to  remit  the  fine  and 
imprisonment,  and  willed  them  to  give  the  necessary  direction! 
accordingly.  And  now  Morton  moved  to  bring  the  defendant 
up  to  take  the  benefit  of  this  sign  manual. 

Lord  Mansfield,  C.  J.~The  defendant  has  been  ill  ad- 
vised.  He  should  have  procured  a  Privv  Seal  to  bail  him  in 
order  to  plead  his  pardon,  which,  it  should  be  suggested,  die 
King  intends  to  grant,  in  the  nature  of  a  circuit  pardon  (e). 

**1N^.  B.  It  seems  the  method  of  pardoning^  upon  the  cnrciut 
**  (and  at  the  Old  Bailey,  as  it  was  said  by  Evre,  Recorder  of 
"  London)  is  this.  A  sign  manual  issues,  signifying  the  Kind's 
'^  intention  of  either  an  absolute  or  conditional  pardon,  and  di- 
"  recting  the  Justices  of  gaol  delivery  to  bail  tne  prisoner,  in 
^^  order  to  appear  and  plesud  the  next  general  pardon  that  diaU 
**  come  out;  which  they  do  accordingly,  taung  his  recogni- 
**  zance  to  perform  the  conditions  of  the  pardon,  if  any." 
[    *480    ]      ♦But  by  Lord  Mansfield,  C.  J. — ^We  can  do  nodung  upon 

this  sign  manual;  which  imports  to  be  a  pardon  in  itseu,  and 
should  therefore  have  been  under  the  Great  Seal  (y ). 


(ff)  4  Bla.  Comm.  400. 

(/)  See  the  forms  of  charters  of  pardon 
in  RegUtrtm  Brepkm,  fo.  809,  &c.  Such 
l^don,  if  pleaded,  must  be  averred  to  be 
under  the  great  seal;  BuU  v.  TiU,  1  Bos. 
A  P.  199;  Com.  Dig.  PanUm  (H).  Tet 
it  aeeros,  it  would  be  sufficient  to  aver, 
'diat  it  was  under  the  King's  seal  of  Great 
Britafai ;  R.  v.  YmuUU,  4  T.  R,  58S,  n.  (a). 
As  to  pardons  generally,  see  3  Inst  238 ; 
2  Hawk.  P.  0.  c.  37;  Vin.  Abr.  Preroga^ 


Hoe  (P.  a.  8);  Bac  Abr.  imd  Oou.  1% 
Ptnrdan,  As  to  when  aenring  the  peiioi  d 
transportation  shall  operate  ao  a  pardoo, 
see  Bulhek  v.  DwMf,  2  B.  ft  A.  858;  sad 
as  to  die  efifect  of  the  sign  manual  paidoi^ 
see  A.  T.  ifttier,  jMiT,  797.  By«0.4>c 
85,  8. 1,  in  cases  of  ftec  pardaaa  the  fA- 
soncr's  disdiarge,  and  in  caaaa  of  esod^ 
tional  pardons  &e  perfbanaaetaf  tlie  ee»> 
ditkm,  shall  have  dK  cftot  of  a  paidii 
under  the  Great  SeaL 
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Afterwards,  a  new  sign  manual  was  procured  in  these  terms:     the  Kimo 
"  Whereas,  &c.  (stating  the  inducements  aforesaid)  we  do  here-       bbaitoh 

"  by  signify  our  intention  of  granting  to  the  said Beaton  ^        ^    ^\^ 

"  our  most  gracious  pardon,  so  far  as  relates  to  the  said  fine 
"  and  imprisonment,  upon  his  giving  security  for  [his]  good  be- 
**  haviour  for  five  years  according  to  the  judgment  of  our  said 
**  Court,  and  entering  into  sufficient  recognizance  for  his  ap- 
**  pearance  in  the  said  Court  of  King's  Bench,  and  pleading 
^  our  said  pardon  for  his  said  offence,  when  thereto  required. 
**  Our  wiU  and  pleasure  therefore  is,  that  you  take  due  notice 
**  thereof,  and  give  the  necessary  directions  accordingly.** 

This  was  allowed  by  the  Court,  and  a  rule  granted  to  bring 
up  the  defendant;  who,  on  a  subsequent  day,  was  brought  up 
and  discharged,  upon  giving  bail  for  the  purposes  aforesaid. 

Mylock  p.  Saladine. 

S,  C,  3  Burr.  1564. 

Action  of  trespass  and  false  imprisonment.    The  plaintiff  Venue  changed 
was  a  shew-man,  and  had  painted  a  mare  to  resemble  flie  on  an  action  of 
Queen*s  zebra,  which  mare,  when  examined  and  the  trick  dis-  TOcncSSwoA" 
covered,  was  found  to  be  like  a  mare  which  had  been  stolen  apprefaeuion  of 
firom  the  defendant.     Whereupon  the  defendant  took  up  the  »  P**^  ♦'i^ 
plaintiff  on  suspicion  of  felony,  and  after  being  detained  two 
nours,  the  suspicion  being  ill  founded,  the  plaintiff  was  set  at 
liberty.     And  for  this  confinement  the  action  was  brought  in 
the  Mayor's  Court  at  Chester,  where  the  jury  found  a  verdict 
for  the  plaintiff  with  80^.  damages,  which  was  set  aside  last 
Term  as  beins^  excessive,  and  a  new  trial  granted.     And  now 
the  Attorney-General  and  Jones  moved  to  change  the  venue 
horn  the  city  to  the  county  of  Chester  (g)  upon  ffiSdavits,  that 
there  was  a  subscription  carried  on  among  the  citizens  of  Ches- 
ter to  maintain  this  action,  Saladine  being  very  unpopular  there ; 
that  mat  rejoicings  were  made  upon  the  verdict's  being  ob- 
tsinea;  and  public  declarations  made,  that,  though  this  verdict 
was  set  aside,  equal  damages  would  *be  given  on  another;  so  r    ^4Sl    1 
chat  it  was  sworn,  it  was  apprehended  an  indifferent  trial  could 
not  be  had  in  the  city.     And  it  appeared  on  the  Recorder's 
report,  who  tried  the  cause,  that  one  of  the  vritnesses  had  de- 
clared, that  when  Saladine  carried  Mylock  before  the  justices 
upon  the  original  complaint,  he  forbore  to  give  evidence  in  his 
&vour  for  fear  of  offending  the  citizens  of  Chester. 

Clayton  and  Hall  shewed  for  cause,  that  the  city  of  Chester 
contained  seven  hundred  freemen,  among  whom  were  many 
people  of  fbrtime,  all  of  whom  could  not  be  supnosed  preju- 
diced. That  the  defendant  might  have  his  lawtul  challenges 
against  any  prejudiced  jurors.  They  cited  the  case  of  the  J^tnjg 
against  Harris{h),  Trinity  Term,  2  Geo.  3,  and  denied,  by  am- 
davit,  any  subscription  to  support  this  action. 

Ig)  Aldioiifl^,ClieBlurt  ka  coonty  pa*      1418;  A.  r.  SL  Maty  BtO,  7  T.  R.  7Ui 
htfaitf;  aee  (7b4/r«y  T.PM^<,  8  Ld.  Raynu     JPHee  t.  GrtfbA,  1  Will.  828. 

(A)  Ante,  878.  ^ 

C  C2  ^ 


V. 

Salaoine. 
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Mtlock  Lord  Mansfield,  C.  J. — I  have  no  doubt  of  the  propriety 

of  chanraig  the  venue,  where  an  indifferent  trial  cannot  be  had, 
nor  of  the  power  of  this  Court  to  change  it,  when  such  a  case 
appears.  A  juror  should  be  as  wUte  paper,  and  know  neither 
plaintiff  nor  defmdant,  but  judge  of  the  issue  m&tdj  as  an  ab- 
stract proposition  upon  the  evidence  produced  before  him*  He 
shoidd  be  superior  even  to  a  suspicion  of  partiality*  Upon  the 
motion  for  a  new  trial,  we  were  all  clear  from  me  Reconfer's 
report,  which  was  as  sensible  and  good  a  one  as  ever  was  made 
to  this  Court,  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  that  there  had  been  a  popular  run  against  the  de- 
fendant. If  the  prejudice  be  general,  though  not  universal,  it 
is  sufficient  to  warrant  this  rule*  It  is  impossible  for  the  defend- 
ant to  come  at  particular  facts,  so  as  to  form  a  case  for  a  legal 
challenge.  Here  is  no  universal  accusation  of  the  citizens  of 
Chester ;  only  a  well-grounded  apprehension  of  dancer  arismf 
from  the  general  prejudice.  The  subscription  indeed  is  denied 
in  terms,  but  elusively.  It  is  not  denied  tnat  contributions  were 
made;  perhaps  without  any  formal  subscription.  The  oppo- 
sition  made  to  this  motion,  and  the  struggle  acainst  it,  are  suf- 
ficient to  shew  tiiat  the  plaintiff  thinks  he  shall  have  an  undue 
[  *482  ]  advantage.  Otiier*wise  there  is  not  an  iota  diflference,  whe- 
ther he  tries  it  in  the  city  or  die  county.  The  town  is  the 
same,  the  time  tiie  same,  the  expence  exactiy  the  same. 

WiLMOT,  J. — If  I  were  otherwise  dubious,  the  struggle  would 
determine  me.  In  criminal  cases,  where  the  question  was  local, 
there  have  been  frequent  motions  to  change  the  place  of  trial, 
as  in  the  Gloucester  Case  and  others.  And  they  vrere  denied 
upon  the  ground  of  locaUty.  But  I  have  always  lamented  that 
it  could  not  be  done;  for  I  know  by  experience,  that  justice 
can  seldom  be  had  within  these  Umited  jurisdictions.  In  the 
former  trial  the  damages  were  outrageous,  which  is  an  evident 
argument  of  prejudice. 

Yates,  J.,  of  the  same  opinion.  The  great  difference  be- 
tween this  case  and  those  of  Gloucester  and  Nottingham^  is,  that 
here  the  action  is  of  a  transitory,  there  it  was  of  alocal  nature. 

Rule  made  absolute. 


HaRKER  9.  BiRKBECK. 
S»  C*  S'Bnrr*  1556. 

^?S?iJ5fue  Action  on  the  case.  The  plaintiff  declares  on  an  exdu- 
tn incroaching  sive  libertv  to  dig  for  lead  ore  '^in  the  place  where:**  but  that 
cm  a  lead-mine;  the  defenoant  dug  in  the  same  place,  and  took  away  ore  to  the 
tiff^M^S^'  value  of  2000;.  to  the  plaintiffs  damage.  On  the  general  issue 
petty  in  thesoU  pleaded,  at  the  trial  a  special  case  was  reserved;  stating,  that 
above  the  mine,  one  Mrs.  More,  who  had  no  right  in  the  soil,  was  entiued  bY 
^'of  dtoilL^'  lease  from  the  Crown  to  the  sole  right  of  raising  lead  in  such 

a  district,  and  did,  by  writing  without  any  stamp,  let  and  set  to 
the  plaintiff  all  her  risht  of  £gging  for  lead  ore  therein.  And 
hereupon,  the  fad  of  the  defendant's  intrusion  being  proved, 
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two  gueatioiifl  were  reserved  for  the  judgment  of  the  Court;       Haeuk 
Ist*  Whether,  for  this  injury,  an  action  on  the  case  will  lie,  or  ••   ^ 

an  action  of  trespass  only.     ^y.  Whether  this  writing,  with*  ^ 

out  stamp,  could  be  given  in  evidence. 

^Qn  tne  argument  there  were  cited  for  the  defendant,,  on  [    ^483    } 
the  second  question,  the  Cases  of  Hall  and  Doums,  coram 
Lord  Hardwickef  where  it  was  held,  that  an  agreement  to  let 
for  seven  years  could  not  be  given  in  evidence,  without  being 
stamped;  and  Moor  and  Evelyn^  coram  Lord  Raymond,  S.  P. 

Lord  Mansfield,  C.  J. — Upon  the  first  Question,  it  is  clear 
that  Mrs«  More  had  the  possession  of  the  mme,  that  she  meant 
to  transfer  it  over,  and  actually  did  transfer  it.  The  injury 
done  to  that  possession  is  clearly  a  trespass;  and  therefore  the 
only  proper  action  is  that  of  trespass,  wUch  is  a  possessory 
action,  and  may  be  maintained'tagainst  a  wrong-doer,  even  by 
a  eestuy  que  trust  in  possession.  Whatever  therefore  this 
writing  be,  it  might  (if  properly  authenticated)  be  given  in  evi- 
dence, to  support  an  action  of  trespass.  What  it  is,  is  difficult 
to  say.  If  a  lease,  it  ought  certainly  to  be  stamped,  under  the 
words  of  the  statute  (i),  '^  indenture,  lease,  or  deed.**  But  it  is 
not  a  lease,  for  it  parts  with  the  whole  interest  derived  from  the 
Crown;  neither  does  it  seem  to  be  an  assignment  of  that  in- 
terest for  want  of  legal  form.  It  seems  ramer  an  agreement 
for  an  assigment,  and  taU  that  agreement  is  executed,  it  ope- 
rates  only  as  a  declaration  of  trust  The  l^zal  property  there- 
fore remains  in  Mrs.  More;  but  the  plaintiffis  cestuy  que  trust 
in  possession,  and  therefore  was  entitled  to  an  action  of  tres-. 
pass^  and  no  other,  for  the  present  injury.  We  are  all  of  this 
opinioai    So  there  must  be 

Judgment  for  the  dffcndapt(it). 


(I)  StunptaraiMwrcguUtodbySSG.S, 
cl84:  and  tee  Baxttr  ▼.  Brown»^  poti, 
973. 

(k)  Cory  ▼.  HoU^  8  SCra.  1238,  aoc. 
"  Ticfpan  is  a  potieitorj  action,  founded 
merely  on  the  poiMHion,  and  it  Is  not  at 
an  neceisarj  that  the  right  should  come 
fa  qnettioo;'*  ftr  WUk*,  C.  J.,  in  Lam- 
kert  ▼.  StrooihiTf  Willes,  S21.  So,  one  in 
possession  of  glebe  land  under  a  void  lease 
may  yet  maintain  trespass  upon  his  pos- 
sesion against  a  wrong-doer.  Lord  JTs- 
NfOM.* — "Any  possession  is  a  legal  pos- 
scsflioQ  against  a  wrong-doer;'*  Qnlhmm 


T.  Pmit  \  East,.  144  Set  Bifr  Mnt.  IVm-. 
patM (C)  3,  and  Wummii.Mmnihf  3 Borr. 
1824;  Ooilf  y.  WtHmmikt  6  East,  602. 
But  Case,  and  not  Tnapau,  ia  tiM  proper, 
remedy,  where  the  V^mM  hML  BOC  the 
exclusive  possession,  as  fbr  dhtibiiin  in 
the  ei^oyment  of  a  pew ;  for  the  poMesrioif 
of  the  chufdi  is  in  the  parson;  Stoeki  ▼• 
Moatht  1  T.  R.  428:  so,  for  iqjuries  to  the 
leverrionary  interest;  Jtster  ▼.  Oxford, 
4  Burr.  2141;  Bac  Abr.  Jetmm  m  the 
Com,  (A) ;  Com.  Dig.  ddhmt  ^c  Nui- 
f.  (B). 


Francis  v.  Wyatt. 

S,  C.  8  Burr.  1498. 


Replevin,  for  taking  a  four-wheeled  carriage  of  the  a  carriage 
plaintiff.     Defendant  avows  the  taking  as  a  distresa  for  751.  ^"^*^  Ig^ 
rent  due  from  Matthew  WiUdnsoUy  the  defendant's  tenant  of  ^i^XuMeht 
the  coach-house  in  which  the  same  was  taken.     To  which  mKbytito 
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Framcis 
Wtatt. 


lessor  of  the 
preroissef. 

[    ♦4«4 


9¥cmTy  the  phintiff  pleads,  that  the  said  coach-home  k  vaied 
of  certain  common  coach-houses  and  stables  occupied  by  the 
/  said  Matthew,  in  his  business  of  a  common  and  public  ^Kvery 
stable-keeper;  and  that  the  plaintiff's  carriage  was  standing  at 
1  liyery  there,  when  distrained  by  the  defendiuit*  To  this  the 
^  defendant  demurs,  and  the  plaintiff  joins  in  d^norrer.  The 
case  was  argued  last  Term,  by  Nares,  Serjeant,  for  the  de» 
jfendant,  and  Ashhurst  for  the  plaintiff;  and  now 

Blackstoncy  for  defendant,  argued,  that  no  protection  could 
be  claimed  for  this  carriage,  Ist,  Unless  these  coach-houses 
were  considered  in  the  nature  of  common  inns;  or,  2dly,  Un- 
less It  is  for  the  pubUc  convenience  and  necessaryadTance- 
ment  of  trade  to  protect  it  in  a  livery  yard,  ist.  That  they 
are  not  in  the  nature  of  a  common  inn,  though  called  in  me 
pleadings  common  and  public 'coach*houses;  since  the  master 
of  them  is  not  bound  to  take  in  horses  and  carriages,  any  more 
than  the  master  of  a  pubUc  boarding-school  is  bound  to  receive 
all  boarders,  or  a  common  brewer  to  serve  all  customenu  That 
the  right  of  putting  up  horses  and  carriages  in  the  one  arises 
from  private  contract ;  in  the  other  from  authority  of  law| 
which  is  the  ground  of  the  protection  extended  to  these  hooaes 
by  Jaw.  Bro.  Distress,  57;  1  Roll.  Abr.  668,  pi.  12;  Ck>.  Litt. 
4/7  a.  For  it  would  be  absurd,  to  give  me  a  right  to  put  my 
horses,  &c.  into  the  stables,  and  at  the  same  tone  give  the 
lessor  of  the  house  a  power  to  take  them  out.  This  distinctioa 
between  the  private  contract  of  the  parties  and  the  genersl 
authoritv  of  law,  is  warranted  by  the  Case  of  the  Hostekrf 
Yelv.  66(/).  2dly.  Where  goods,  &c.  are  privileged  fixmd  ne* 
cessity  or  public  convenience;  it  is,  where  it  would  be  qoite 
impracticable  or  higUy  incommodious  to  dispose  of  or  mano- 
facture  the  goods  at  home.  So,  com  sent  to  a  mill  or  a  market, 
cloth  to  a  tailor's,  stuff  to  a  dyer's,  &c.  are  protected  from  any 
distress;  and  had  the  plaintiff's  carriage  b^n  sent  to  a  coach- 
maker's  to  be  repaired,  it  might,  for  the  time,  have  been  pri- 
vileged; but  no  such  necessity  here.  By  hiring  the  coach- 
house (whether  by  the  week,  the  quarter,  or  tibe  year)  he  be- 
comes an  undertenant,  and  must  be  liable  to  the  landlord's 
distress,  as  much  as  a  man  who  hires  an  unfiunushed  room  in  a 
[    *485    J  lodging-*house.     Else  the  landlord  mi^ht  be  defeated  of  that 

summary  remedy  which  the  law  allows  aim  by  the  private  con- 
tract of  his  tenant  with  a  stranger. 

Clayton^  for  the  plaintiff,  argued  that  many  things  are  pri- 
vileged from  distress,  on  the  score  of  public  convenience:  toat 
this  was  a  public  livery  stable,  which  are  of  great  utility  to  the 
public;  and  if  horses  and  carriages  are  not  privileged  therein, 
it  will  put  an  end  to  that  branch  of  commerce,  .^d  he  cited 
the  cases  of  goods  resorting  to  a  fair  or  market;  the  horse 
bringing  them;  garments  at  a  tailor's;  wool  sent  to  be  spun; 
goods  sent  by  a  carrier,  or  left  at  a  common  wharf;  all  which 


(/)  See  alio  Yorke  t.  Grenaugh,  S  Lord  Rayna.  86S,  1  SalluSSS. 
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mvikeed  from  distress:  7  H.  7»  S;  Noy,  19;  Fttz.  Al»« 

^ess;  Co.  Litt.  47  a;  Cro.  Eliz.  546,  54d;  Salk.  S40(«t). 
^d  Mansfield,  C.  J. — Whatever  may  be  the  law  of  tibis 
it  is  worth  the  defendant's  while  to  consider  the  conse-* 
ces  of  taking  such  a  distress,  which  will  ruin  his  estate- 
if  it  should  be  determined,  that  carriages  and  horsea 
ling  at  Uvery  are  liable  to  be  distrained  by  the  lessor  for 
the  livery  stables  will  all  be  deserted  and  undone;  for  na 
ent  man  will  make  himself  liable  to  such  a  hazard.  There- 
let  this  case  stand  over  for  farther  argument,  and  let  the 
idant  in  the  mean  time  seriously  consider,  how  far  in  pru- 
3  he  ouffht  to  press  the  question. 

terwarcb,  in  Easter  Term,  1765,  5  Geo.  3,  the  defendant 
d  for  judgment,  and  judgment  was  given  for  him,  upon 
l^und  of  its  being  part  of  the  profits  of  the  premisses^ 
1  distinguishes  it  from  the  case  of  goods  sent  to  be  manu<- 
red,  &c.(ii). 


HU 


[mplementi  of  trade  are  priTile^d, 
be  in  actual  use  at  the  time,  or  if 
le  any  other  suffident  diaireM; 
I  V.  Hartopp,  Willei,  5 IS,  where 
tject  is  faVLy  diacutted.  S.  f.  GiKr* 
^alkner,  4  T.  R.  565 :  there  Lord 
,  C.  J.,  said, — "  We  may  lay  it 
8  a  general  proposition,  that  at  thb 
moveable  chattels  are  dutr^inable, 
er  may  have  been  said  in  ancient 
» restrain  the  distress  to  those  things 
partook  of  the  profits  of  the  soU. 
this  general  proposition  there  are 
exceptions;  some  things  are  ex- 
om  being  distrained,  on  account  of 
ce,  and  others  on  account  of  the 
themselves."  A  horse  cannot  be 
ed  damage  feasant,  if  there  is  a 
pon  him  j  Storey  v.  Robhuon,  6  T. 
And  in  a  late  case,  where  all  the 


authoritieB  were  referred  to,  it  was  d«-^ 
dded,  that  goods  of  th«  prindpal  in  the 
hands  of  his  fbctor  are  not  disenable ;. 
Gilmm  ▼.  Sltam,  S  Brod.  A  B.  75;  6  B^ 
Mo.  243.  See  also  Ckurke  v.  Oatkarth, 
2  B.  Mo.  491 ;  Clarke  v.  Cahert,  3  B^Mo. 
96;  Peacoeke  v.  Purvis,  2  Brod.  ft  B. 362; 
5  B.  Mo.  79 ;  Com.  Di^.  Distress,  (C)  ;. 
Yin.  Abr.  /dL  (I);  Bac,  Abr.  Id.  (B). 

(»)  Lord  Kmyon  said,  observing  upon 
this  case,  that  the  question  was,  whetiier 
a  livery  stable  had  the  same  privilege  aa> 
a  common  ino,  so  as  to  protect  a  cairiagft 
standing  at  livery:  and  that  the  Conr( 
thought  that  the  same  reason  did  not  exist 
in  b^  oases,  and  therefinre  that  the  pri* 
vilege  of  the  common  inn  should  not  be- 
extended  to  a  livery  stable;  4  T.  R.  W» 
This  seems  to  be  tiie'tnie  ground. 


FlUNOM 

% 
Wf ATIV 


Grant  r.  Vaughan. 

S,  C.  8  Burr.  1616. 

PENDANT,  the  »2d  October,  1763,  drew  a  bill  in  Bills,  payable 
on  on  Sir  Charles  Asgill  and  Co.  for  70/.  payable  to  ship  *®  **^^» "? 
ine  or  bearer,  which  ne  gave  to  Mr.  Bignell,  the  ships  oSerbiHsof* 
ind,  who  lost  it.     It  was  found  by  a  person  un*known,  exchange, 
on  the  25th  of  October,  paid  it  to  the  plaintiff,  a  ffrocer,  [    *486    ] 
rtsmouth,  for  a  parcel  of  teas,  and  took  tne  change,  having 
nade  enquiry  and  found  that  the  drawer  was  a  responsible 
n.  In  the  mean  time  Vau^han  directed  Sir  Charles  Asgill 
»p  payment  of  this  bill,  which  produced  this  action  (o),  in 
i  a  special  jury  of  merchants  at  GhiidhaU  found  a  verdict 

t  appears  from  the  report  in  3  Burr,     exchange ;  the  other,  an  MkHtatus  as- 
;hat  there  were  two  counts  in  the     sumpsit  tar  money  bad  and  received. 
;ion;  one,  upon  an  inland  bill  of 
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Grant       for  the  defendant.  And  now  jVortoiii  Attorney-General,  moved 
••  for  a  new  trial. 

Lord  Mansfield,  who  tried  it,  reported  that  he  left  two 


questions  to  the  jury, — 1.  Whether  the  plaintiff  came  by  the 
note,  bond  Jide^  for  a  vahiable  consideration ;  as  to  which 
there  was  no  dispute; — ^,  Whether,  in  the  course  of  trade, 
such  draughts,  payable  to  bearer,  were  usually  n^otiatedfrom 
hand  to  hand.  No  evidence  was  given  to  found  this  verdict 
upon,  or  to  shew  a  distinction  between  this  and  other  bills  of 
exchange. 

Morton^  EyrCy  and  Wallace 9  for  defendant,  insisted,  that 
the  plaintiff  nad  been  incautious  in  taking  a  draught  drawn  in 
London  on  a  banker  there,  which,  in  the  course  of  trade, 
ought  to  be  tendered  immediately  for  payment;  at  the  distance 
of  three  days,  in  a  distant  country.  That  the  onlv  question  is, 
upon  which  of  two  innocent  men  the  loss  must  fall;  and  then 
the  incaution  of  the  plaintiff  will  turn  the  balance. against  him. 
That  this  note  is  no  bill  of  exchange,  but  merelyan  authority 
for  the  ship's  husband  to  receive  the  money.  That  dra^ght8 
payable  to  bearer  are  not  intended  to  be  negotiable.— ^Tney 
dinbr  from  other  bills,  in  that  they  are  always  tendered  mt 
payment,  and  not  for  acceptance;  no  days  of  grace  bdng 
allowed  thereon:  and  that  no  contract  arises  TOtween  the 
drawer  and  the  casual  bearer  of  such  a  bill,  as  there  does  in 
case  of  notes  of  hand  or  bankers*  notes  payable  to  bearer,  for 
which  a  valuable  consideration  is  always  supposed  to  be  jpy&u 
And  they  relied  on  Harton  and  Coggs,  3  Lev.  S99;  Jaod^ 
and  Stetoardj  Salk.  \%5\  Morris  and  Lee^  Lord  Raym.  1^7; 
that  the  draught  must  be  payable  to  order  to  make  it  nego- 
tiable, and  not  to  bearer  only.  So  too.  Clerk  and  Mapin^  Lord 
Raym.  758,  and  Nicholson  and  Sedgwick,  Ibid.  180. 
[    ♦  487    ]      ♦  Lord  Mansfield,  C.  J. — I  shafl  always  be  more  happy  in 

acknowledging  an  error  and  correcting  it,  than  in  maintAining 
and  persisting  in  it.  I  therefore,  with  great  pleasure,  take  this 
opportunity  to  declare,  that  I  am  now  convinced  I  mistook  in 
the  directions  I  gave  to  the  jury;  as  the  case  came  on  by  sm^ 
prise,  and  I  had  no  time  to  consider  it  fidly.  Upon  general 
principles  I  was  struck,  and  continue  stiU  of  the  same  opmion, 
that  smce  millions  of  property  are  vested  in  this  kind  of  bilb, 
it  is  umust  not  to  put  them  upon  the  same  footing  as  common 
bills  of  exchange.  When  I  left  this  matter  to  the  jury,  I  did 
think,  that  I  had  only  led  a  plain  &ct,  as  clear  as  whether  there 
be  such  a  thing  as  the  Bank  of  England.  But  I  ought  not  to 
have  left  it  on  the  footing  of  the  usage,  it  being  a  questicm  of 
law  only,  whether  such  bills  are  or  are  not  negotiable:  and 
this  question,  perhaps,  the  jury  understood  to  be  left  to  theniy 
whereas  I  only  meant  to  leave  it  thus:  '*  Whether  in  fact  such 
bills  had  usually  been  negotiated."  I  think  (upon  the  merits) 
all  the  cases  in  King  Wifiiam's  time  are  founded  on  mistaken 
principles.  The  first  struggle  of  the  merchants  (which  made 
Holt  so  angry  with  them,  Ld.  Raym.  758),  to  make  inland  bilk 
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of  exchange  in  the  nature  of  specialties,  and  to  declare  upon 
them  as  such,  was  certainly  wrong  on  their  parts;  as  it  was  ad- 
^  mitted,  they  might  declare  on  general  indebitaius  assumpsit, 
^  and  give  these  bills  in  evidence.  But  the  reasons  given  by  the 
'  Judges,  why  no  action  can  be  brought  by  the  holder  of  such  a 
>  InU,  payable  to  bearer,  are  equally  m-founded.  First,  it  is  said^ 
1  tfiey  were  never  intended  to  be  negotiable:  Cujus  contrarium 
i  0itf9erum.  For  when  payable  "  to  A.  B.  or  bearer/*  they  are 
r  elearly  intended  to  be  transferred  in  the  most  easy  manner, 
eren  without  indorsement.  Also,  it  is  said,  that  dangers  w31 
i  arise,  if,  upon  a  casual  loss,  the  finder  becomes  entitled  (as 

■  bearer)  to  maintain  his  action  for  it.    But  the  bearer  must 

I'ahew  it  came  *to  him,  band  fide,  upon  valuable  consideration:  [    *488    ] 
I  And  then  there  is  no  more  danger  here  than  in  losing  an  in- 
i  doried  bill  of  exchange  made  payable  to  A.  B.  or  order.    It  is 
i  wkao  said,  that  the  action  might  be  brought  in  the  name  of  the 

■  person  to  whom  it  is  first  payable.  In  this  very  case  it  could 
R  not.  Can  an  action  be  brought  in  the  name  of  ship  Fortune? 
i  Bfany  bills  are  payable  to  bearer  only,  without  inserting  any 

■  person's  name.  And  if  payable  '*  to  A.  B.  or  bearer,**  A.  B.  may 
I  not  be  found,  may  refuse  to  lend  his  name,  may  release,  may 
i  become  banlurupt,  &c.  which  would  put  the  bearer's  property 
(I  #11  a  very  precarious  footing.  Besides  this  would  be  givmg  a 
g  lldrd  person  (the  drawee)  an  option,  whether  he  will  pay  it  to 

I  die  bearer  or  no,  which  may  oe  abused  to  unjust  or  corrupt 
|- purposes.  In  HintatCs  Case,  S  Show.  S35,  in  the  latter  end  of 
{ Cbarles  the  Second's  time,  it  is  taken  for  granted,  that  such 

II  biDs  are  recoverable  by  the  bearer,  if  Be  comes  to  them  bonA 
gjEffe.  To  this  succeeded  all  the  cases  in  King  William*s  time, 
J  irhich  adopted  the  other  erroneous  principle;  and  in  all  these 
l-ihere  is  great  confiision ;  for,  without  searching  tile  record,  one 
gr  cannot  tell,  whether  they  arose  upon  promissory  notes,  or  in- 
^  land  bills  of  exchange.    Yet  in  equity  (2  Freenu  258  \pS ),  it 

was  even  then  held,  that  a  bill  payable  *'  to  A.  or  bearer  *  was 

I  Hce  so  much  money  paid :  whatever  transactions  may  be  between 
A.  and  the  drawer  of  the  bill,  the  bearer  shall  have  his  whole 

I  nohey.  And,  in  Salkeld,  126,  HoU  held,  that  if  a  bank  note 
be  lost,  payable  to  A.  or  bearer,  and  a  stranger,  who  finds  it, 

.  transfers  it  to  C.  for  good  consideration,  trover  will  not  lie 
against  C. ;  because,  by  the  course  of  trade,  there  is  a  property 

[  in  the  assignee  or  bearer.  The  statute,  3  &  4  Ann.  c.  9,  sub^ 
sequent  to  tiiese  cases,  was  made  to  put  promissory  notes,  in  all 
tiespects,  upon  the  same  footing  as  inland  bills  of  exchange. 
The  statute  expressly  provides  for  notes  payable  to  bearer; 
liiid  therefore  it  may  reasonably  be  construed  to  suppose,  that 
aach  was  the  law  for  bills  also;  for  else  it  would  make  a  pro- 
iaissory  note  more  negotiable  than  a  bill  of  exchange.  Tnere 
ham  since  been  no  doubt,  but  that  actions  may  be  brought  by 
bearers  of  such  promissory  notes  against  the  draw*ers.    In  a  [    *489    1 

(/»)  Crau}Utf  V.  Crowther, 
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late  Case,  Miller  and  .Race,  a  bank  note,  thoiiffh  stolen  out  of 
the  mail^  yet  being  negotiated  and  coming  to  me  bearer  Inmd 
fide,  was  held  recoverable  (^q).  In  Wahnsley  and  CkUdij),  the 
defendant  gave  a  shop  note  to  A.  or  bearer;  A.  lost  itj  and 
demanded  the  money  at  Child's.  They  agreed  to  pay,  if  he 
would  give  them  security,  that  the  note  should  never  be  forth- 
coming to  charge  them.  He  refused,  but  offered  a  release, 
being  advised  that  no  action  could  be  brought  by  bearer  in 
case  A.  released.  They  still  refused,  and  a  bill  was  brought 
to  compel  the  payment.  Lord  Hardwicke  dismissed  it,  unless 
A.  would  give  security.  It  appeared,  that  in  their  books  no 
credit  was  raised  but  to  bearer.  Bearer  debtor,  and  bearer 
creditor.  No  other  name  made  use  of  in  entering  this  sort  of 
note  (s).  As  this  is  my  opinion  in  point  of  law,  and  as  I  unad- 
visedly left  this  point  to  the  jury,  there  must  be  a  new  trial 
upon  the  ground  of  my  misdirection.  And  as  both  parties  are 
innocent  men,  I  think  the  law  should  decide  between  them,  and 
not  leave  it  to  the  partiality  of  the  drawee  to  pay  whichever  he 
tikes  best. 

WiLMOT,  J. — ^If  both  are  equal  in  point  of  justice,  meUoresi 
conditio  possidentis.  I  know  not  how  any  remedy  can  be  had, 
unless  the  bearer  can  maintain  this  action.  The  word  bearer 
is  only  a  description  of  the  person  with  whom  you  contract.  A 
name  is  only  a  like  description.  The  contract  is  to  pay  the 
bill,  either  to  you,  or  to  the  person  to  whom  you  shall  ddiver 
it,  or  to  whom  he  shall  deliver  it,  in  infinitum.  It  is  clear,  that 
if  the  drawee  pays  it,  it  is  good  payment;  and  the  case  in 
Shower  is  a  clear  authority,  that  a  bond  fide  holder  may  re* 
cover.  The  subsequent  cases  are  ill-founcfed,  and  strike  at  the 
root  of  credit;  for  if  only  the  person  named  in  the  bill  can 
bring  the  action,  who  would  ever  take  it  in  payment?  But  had 
they  been  well  founded,  the  statute  of  Queen  Anne  is  decisive. 
Bills  of  exchange  are  only  promissory  notes  to  pay  such  a  sum, 
in  case  the  drawee  does  not. 

Yates,  J. — I  am  clear  that  the  jury  did  wrong.     In  an  ao^ 

(q)  I  Barr.  459.  There  the  plaintif 
had  received  it  for  a  valuable  considera- 
tioD,  and  without  notice  of  its  having  been 
stolen;  upon  delivering  it  at  the  bank  for 
payment,  the  defendaiit,  a  clerk  m  the 
bank,  refused  to  pay  or  redeliver  it,  hav- 
ing been  desired  to  stop  payment  by  the 
person  who  had  lost  it;  upon  which  the 
plaintiff  brought  trover  and  recovered.  But 
where  trover  was  brought  by  an  agent  of 
the  holders  for  a  bank  note,  which  had 
been  fraudulently  obtained  from  A.  B.,  wh9 
had  acquainted  the  bank  therewith;  and 
when,  on  its  being  presented  for  payment 

by  such  agent,  who,  at  the  desire  of  the  use  may  be  brought  by  the  hondj 
bank,  wrote  to  his  principals  for  inferma-  of  a  note  made  payaWe  to  bearer.  It  WM 
don,  they  would  give  no  ftirtber  account  certainly  money  lacehtd  lor  the  wmaflj^ 
of  it,  but  that  they  had  received  it  from  a  original  advancer  of  it:  and  ifao,  it  itifarthe 
person  of  whom  they  knew  notliing;  and  use  of  the  person  who  has  the  note  as  bear- 
it  was  further  proved,  that  such  bills  were      er;"  per  Ld.  Mwufield,  S,C.Z  Borr.  15S5. 


not  usually  drculated  iff  the  country 
they  resided,  on  which  the  bank  detaiaed 
it:  it  was  held,  that  this  was  snfident  evi- 
dence of  their  privity  to  the  origiaal  i«vi, 
and  Aereibre  that  their  agent  ooqM  mI 
recover,  although,  after  notioet  he  ha4 
made  payments  for  his  prindpiJs,  which 
turned  the  balance  in  his  fovour  i  ftlswet 
V.  Bank  of  England,  18  East,  1S5,  n.  (•)• 

(r)  1  Ves.  S.  341. 

(«)  '*  But  upon  the  seoood  oount»  the 
present  case  is  quite  dear,  beyand  aU  ^ 
pute.  For,  undoubtedly,  an  accion  lor 
money  had  and  received  to  the  plaindf  s 

t/Ua 
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for  money  had  and  received,  the  bearer,  who  had  ^paid 
noney,  had  a  right  to  caU  upon  the  drawer  himself  who 
received  it;  Ward  and  Evans,  Lord  Raym.  928 (^). 

Rule  for  new  trial  made  absolute  {j)\ 


400 


But  that  case  was  In  substance  as 
i:  One  Fellows  owed  the  plaintiff 
which  he  desired  the  defendant  to 
r  him;  the  defendant  at  the  same 
9wed  Fellows  100/1.  upon  a  note, 
rs  indorsed  a  receipt  on  that  note  fot 
;8  so  much  money  received  from  Hie 
lant:  defendant  Uien  gave  the  |kdtt« 
lote  for  60 1,  drawn  by  A.,  jind  |!iy- 
»  B.  or  bearer.  A.  became  losohrent 
It  day,  and  the  plaintiff  then  brought 
tion  for  money  had  and  received, 
le  Court  held  that  such  actkm  well 
'  for  when  the  6QL  was  indorsed,  on 
rs's  billy  as  so  much  actually  j^ild  by 
fendant  to  Fellows,  Fdlows  dfafMit- 
at  sum  to  be  paid  to  the  plaintiff, 
e  defendant  having  the  money  in  his 
,  it  amounts  to  a  receipt  of  so  much 
\  defendant  to  the  plaintiff's  use.^ 
ee  Yate^ft  opinbn  in  8  Burr.  1689. 
Where  a  bill  of  exchange  with  a 
indorsement  has  been  stolen,  and 
ards  comes  into  the  possession  of  an 
nt  indorsee,  without  notice,  for  a 
lie  consideration,  he  may  recover 
it  against  the  drawer ;  Peacock  v. 
§,  2  Doug.  633;  or  against  the  ac- 
;  Lawion  v.  Wetton^  4  Esp.  56.  So 
a  bill  was  drawn  by  the  defendant 
hers  upon  the  defendant  alone,  pay- 
I  a  fictitious  person  '*  or  order,"  (all 


parties  to  the  drawing  the  UU  being.  ac» 
quainted  with  that  circumstance),  and  the 
defendant  had  received  the  value  from  a 
second  indorser;  it  wiw  held  that  a  Umd 
fide  holder  might  recover  the  amount  in  aa 
action  against  the  defendant,  the  acceptor, 
on  the  count  for  money  paid  or  money  had 
and  received ;  Tailock  v.  Hmrit,  3  T.  R. 
174^,  S.  f.  Vtre  v.  Letras,  Id.  |88.  In  « 
dmilar  case  it  was  held,  that  the  holder 
ndgbt  recover  as  on  a  bill  payable  to  hear- 
ta^i  Mhuiw,  (Hbton,  Id.  481;  oonftrmed 
in  D.  P.,  1  Q.  Bla.  569;  S.  F,  CoUis  j. 
Emmett,  Id*  313.  But  then  it  must  be 
shewn,  that  the  acceptor  was  acquunted 
with  the  circumstance  of  die  payee  being  a 
fictitious  person.  For  where  that  was  aol 
proved,  Lord  EUenborough  held,  that  the 
holder  could  not,  either  as  the  mere  bearer, 
or  as  the  Indorsee  of  the  drawer,  who  had 
indorsed  it  in  the  name  of  the  fictitious 
payee,  sue  the  acceptor  upon  the  bills.  If 
however  the  money  paid  by  the  holder  as 
the  consideration  for  its  being  indorsed  to 
him  get  into  the  hands  of  the  acceptor,  the 
holder  may  recover  it  bade,  as  money  had 
and  received ;  Bennett  v.  Famell,  1  Can^. 
130,  180  c;  and  see  Gibeon  v.  Hunter, 
3  H.  Bla.  187,  288.  See  also  Duncan  v. 
Scottf  1  Camp.  100 ;  Beet  v.  Marquis  of 
Headflort,  2  Camp.  574.  Bayley  on  Bills, 
52,  163  (ed.  1813). 


Grmit 

9, 

Vauoran. 


Bishop  of  Lincoln  and  Whitehead  f>.  Wolfeiistan. 

S.  a  3  Burr.  1504. 

.ROR  from  the  Common  Pleas.  In  quare  impedit,  the 
itiff  Wolferstan  shews  title  and  seisin  in  Elizabeth  Gresley, 
Nigel  Gresley,  and  Francis  Vincent;  and  that  th^,  by 
I  dated  9  November,  1759,  which  he  brings  into  Courts 
ted  the  advowson  of  the  north  mediety  of  Great  Sheepy, 
.  Leicester,  to  the  plaintiff,  Edward  Wolferstan,  his  heirs 
assigns,  and  sets  forth  the  statute,  21  Hen.  8,  c.  13  (to), 
:h  enacts,  *^  That  if  any  person,  having  one  benefice  wiu 


Grant  of  an  ad- 
vowson after  is* 
sdtudon  of  the 
derk  to  a  second 
livingisvoid(ii): 
But  no  If  pse  in- 
curs till  after  in- 
duction to  the 
second. 


This  is  to  be  understood,  that  the 
is  void  only  as  to  the  presentation  to 
cant  turn;  and  it  is  so  expressed  in 
S  Burr.  1510,  viz.  that  a  grant  of  a 
iresentatbri,  or  of  an  advowson  made 
he  church  was  actually  £Ulen  vacant, 
void  grant,  quoad  the  fidlen  vacancy. 
per  De  Grey,  C.  J.,  in  Barrett  v. 
•,  post,  1054,  who  says,  alluding  to 
irginal  abstract  of  this  case  in  3  Burr., 


that  it  is  an  inaccuracy  to  say  that  the 
Court  held  it  was  absolutely  a  i^d  grant ; 
Greenwood  v.  Bishop  of  London,  5  Taunt. 
787, 1  Maiwh.  SOS,  ace.  Yet  Lord  Hard* 
vficke,  C,  in  Grejf  v.  Hetketh,  AmU. 
26S,  says,  that  the  sale  of  an  advowioii, 
during  a  vacancy,  is  void  at  common  law. 
(w)  Sect  9.  Extended  to  dnirches,  cu- 
racies, and  chapels,  smpwinted  by  Qiifcti 
Anne's  bounty,  by  36  G.  3,  c.  83,  s.  3. 
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Bp.  of  LmcoLN  "  cure  of  souls  of  the  yearly  value  of  8/.  (ai),  should  accept  and 
9.  **  take  any  other  with  cure  of  souls,  and  be  instituted  and  in- 

WoLgERgTAN.  {{  ducted  in  possession  of  the  same ;  tfiat  then,  immediately  after 
**  such  possession  had,  the  first  benefice  should  be  adjuc^ed  to 
^*  be  void,  and  that  the  patron  mi^ht  present,  as  if  the  incum- 
^'  bent  had  died  or  resigned."  That  the  said  north  mediety  of 
Great  Sheepy  is  of  the  value  of  81.  per  awnum^  with  cure  of 
souls,  and  that  the  incumbent  thereof  (Thomas  Ghresley)  9St  De- 
cember, 1759,  accepted  and  took  the  rectory  of  Gireat  Seale»  in 
the  same  county,  and  afterwards^  viz.  the  said  9St  December, 
was  instituted  and  inducted  to  the  same;  whereby  the  said 
north  mediety  of  Grreat  Sheepy  became  vacant;  and  that  it  be- 
longs to  the  said  Eldward  TVolferstan  to  present,  but  that  the 
Bishop  and  said  Whitehead  disturb  him,  &c.  The  Bishop  in 
his  plea  disclaims  aU  title  but  as  ordinary,  and  confesses  die 
title  and  seisin  in  Elizabeth  Vincent,  Sir  Nigel  Ghresley,  and 
Francis  Vincent ;  but  says,  that  the  incumbent  Thomas  Glredey, 
on31  October,  1759,  accepted  the  rectory  of  Scale,  and  was  then 
instituted  to  the  same,  as  by  the  said  Edward  in  his  declaration 
is  alleged;  whereby  the  said  north  mediety  of  Great  Sheepy 
became  vacant,  and  so  remained  for  six  months  (y);  whereupon 
the  right  of  collating  devolved  by  lapse  to  the  said  Bishop, 
as  ordmary.  Wherefore  the  said  Bishop,  afi;er  the  said  six 
months,  collated  thereto  his  clerk  the  defendant  Whitehead. 

[    *4dl     ]  ^Whitehead,  in  his  plea,  alleges,  that  he  is  parson  imparsonee, 

and  that  the  church  became  void  by  Thomas  Greslev  s  accept- 
ance of  Scale  31  October  1759,  and  so  remained  tul  SO  June 
1760,  when  the  Bishop  collate^  him  thereto*  To  the  Bishop^s 
plea  the  plaintiff  replies  (protesting  he  had  no  notice  of  tne 
avoidance  before  22  December),  that  on  22  December,  and  not 
before,  Gresley  was  inducted  to  Seale,  and  that  within  six 
months  after,  viz.  29  March,  1760,  he  presented  Thomas  Hall 
his  clerk,  and  requested  the  Bishop  to  admit  and  institute  him; 
which  he  refused,  and  aft;erwards,  viz.  20  June,  1760,  collated 
the  defendant  Whitehead.  To  Whitehead's  plea  he  replies  to 
the  same  effect.  The  Bishop,  in  his  rejoinder,  admits  the  in- 
duction of  Gresley,  22  December,  1759,  and  that  the  plamtiff 
did  present  the  said  Thomas  Hall  within  six  months  after;  but 
that,  before  the  said  22  December,  viz.  on  31  October,  the 
said  Gresley  accepted  and  took  the  said  rectory  of  Scale,  and 
was  instituted  thereto,  whereby  the  said  north  mediety  of  Ghreat 
Sheepy  became  vacant ;  and  that  the  said  Hall  did  not,  within 
six  months  aft;er  such  vacancy,  or  before  the  collation  of  White- 
head, offer  himself  to  be  instituted ;  and  traverses,  that  he  did, 
before  the  said  collation  of  Whitehead,  reftise  to  admit  the 
said  Hall.  Whitehead,  in  his  rejoinder,  admits  the  induction 
of  Gresley  22  December,  but  says,  that  Great  Sheepy  became 
vacant  by  his  institution,  31  October  before,  and  remained  so 
till  20  June,  1760,  when  die  Bishop  collated,  by  lapse,  the 

(or)  That  is,  according  to  the  valuation  (y)  As  to  the  oomputatioa  of  whidi,  tee 

in  the  King's  books;  3  Bum's  Ecc.  Law,      Talboi  ▼.  Lt^kUf  miie,  450,  n.  (m). 
95. 
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Whitehead;  and  further,  that^  on  31  October,  1769,  the  Bp.orLnicotii 
plaintiff  had  nothing  in  the  advowson.     To  both  these  rejoin-  „      ** 
ders  the  plaintin  demurs,  and  assigns  many  special  causes  of  de-   ■ 
murrer ;  and  the  defendants  join  in  demurrer.  And,  after  several 
arguments  in  C.  B.  the  Court  gave  judgment  for  the  plaintiff  (sr). 

Blackstone,  for  the  plaintim  in  error  (the  defendants  below), 
wared  entering  into  the  pleadings,  tiU  the  counsel  for  the  de- 
fendMto  shoiud  rely  on  particular  exceptions;  but  insisted, 
that,  if  there  were  any  defect  in  the  rejoinders,  the  repUca- 
*tion  was  previously  bad  by  introducing  new  matter,  which  does  [  *  493  ] 
not  avoid  the  force  of  the  defendant's  plea,  viz.  the  fact  of  in- 
duction, without  confessing  or  denying  the  fact  of  institution, 
alleged  by  the  plaintiffs  below.  And,  in  respect  of  the  merits, 
he  argued, — 

1*  Tha^  when  a  church  is  void,  the  advowson  cannot  be 
gAnted  over,  as  well  for  the  danger  of  simony,  as  also,  because 
It  is  a  chose  in  action  {a);  Dyer,  86;  Jenk.  236;  Dyer,  282; 
Cro.  EILe.  600,  Bennet  and  Bishop  of  Norwich ;  Ibid.  788, 
Baker  and  Rogers.  And  Agard  and  Bishop  of  Peterborough, 
Anders.  Id;  Dyer,  129;  Moor,  12;  Bendl.  43;  which  hold  the 
law  to  be  so,  in  respect  of  the  present  avoidance.  So  a  lease 
of  the  advowson  for  twenty-one  years,  granted  after  vacancy,  is 
void  for  the  preaent  avoidance ;  Stevens  and  Disley,  And.  15, 
BendL  19@.  The  like  of  a  grant  of  an  advowson  in  fee ;  Leak 
and  the.  Bishop  of  Coventry ,  Cro.  Eliz.  811. — 2.  That,  when  a 
churdi  is  void  for  six  months,  and  no  presentation  ofl^red,  the 
Bishop  may  collate  in  right  of  lapse,  wnich  is  too  dear  to  need 
being  supported  by  authorities. — 3.  That  the  church  of  Great 
Sheepy  did  actually  become  void  by  Grresley's  institution  to 
Seale,  on  Slst  October,  1759;  so  as  to  prevent  any  grant  of 
the  advowson,  and  so  as  that  the  tempus  semestre{b)  for  the 
Bishop's  lapse  did  then  begin  to  incur.  To  be  sure,  the  words 
of  the  Stat.  Hen.  8  are,  **  Upon  institution  and  induction;*'  and 
yet,  in  Digby^s  Case,  4  Rep.  78  (reported  Moor,  434,  and 
Ooldsb.  16^,  under  the  name  of  Robins  and  Prince\  it  was 
held,  tbat  institution  alone  to  a  second  makes  the  first  benefice 
void;  so  that  no  dispensation  will  operiite  to  make  them  tenable 
togedier.  Else  a  man  might  be  instituted  to  several  benefices, 
and  never  inducted,  but  obtain  a  sequestration,  and  so  elude 
the  statute.  This  case  unanimously  ruled  by  aU  the  twelve 
Judges,  Moor,  448 ;  and  recognized,  as  clear  law.  Hob.  157, 
158.  If  then,  in  these  circumstances,  it  is  so  void  as  not  to  be 
the  object  of  a  dispensation,  it  cannot  be  the  object  of  a  grant. 
And  if  not  presented  to  within  six  moiHhs,  tne  lapse  to  the 
Bishop  shall  accrue ;  for  it  is  completely  void.  Else  the  sta- 
tute might  be  ^eluded  by  connivance  of  the  patron  and  ordi-  [  *493  J 
nary,  in  case  the  clerk  defers  his  induction:  for  if  lapse  does 

(s)  \  WOa.  174,  where  the  pleading!  fiUlen  TMtncy,  k  the  pabHe  otiUty,  and  the 

are 'aet  out  at  length.  better  to  guard  against  tiinony;  not  for 

(«)  Lord  MoH^iM  and  Mr.  J.  Wilwiot  the  flctitiouf  reaion  of  its  being  then  be- 

bodinidt  that  the  true  reaion  why  a  grant  come  a  ekofe  m  actkm;  S  Burr*  1618. 
of  a  fidkn  |uaMmillop»  or  of  an  advowion,         (6)  AmU,  460,  n.  (a). 
all«r  sfoMuiee,  b  not  good«  qmm^  the 
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BF«f  LiHcoL*  not  accrue  to  the  immediate  ordinary ,  it  cannot  accrue  eidier 
WoLmsTAv.  ^  ^^  Archbishop  or  the  Crown ;  8  Roll,  Abr.  367  (c).  If  a 
« y  '■/  clerk  be  only  instituted  to  the  first  living,  and  afterwards  ac- 
cepts a  second,  the  first  is  clearly  void :  so  adjudged  in  Com- 
mon Pleas,  Digb^s  Case,  4  Rep.  79.  A  plurality,  therefore, 
so  as  to  cause  a  vacancy,  may  commence  by  mere  institution  to 
one  of  the  livings,  and  it  is  indiiferent  (in  point  of  reason)  whe- 
ther that  one  be  the  first  or  the  second  Uving.  Objected,  Apt  as 
institution  is  a  matter  of  spiritual  cognizance,  notice  mtut  be 

f'ven  to  the  patron  before  lapse  shall  begin  to  incur.  To  this 
answer — 1.  That,  as  induction  has  in  fact  been  had,  it  shall 
relate  back  to  the  time  of  institution.  It  is  allowed,  that  the 
patron  must  take  notice  of  induction.  He  must  know  that  in- 
stitution has  preceded  it,  and  is  bound  to  enquire  when  diat 
institution  was  given. — Z.  If  no  induction  had  roDowed,  then  if 
no  lapse  can  incur  till  notice  of  the  institution,  the  patron  a6d 
ordinary  might  combme  (as  before  observed)  to  defeat  the  star 
tute,  and  put  Uvings  of  8/.  value  upon  the  same  footing  as  those 
under  8/.,  which  render  a  prior  benefice  only  voidable,  and  not 
actually  void.  For,  by  the  common  law,  which  adopted  the 
decrees  of  the  Lateran  Council,  upon  the  clerk's  accepting  a 
second  living  the  patron  might  present  to  the  first,  be  it  of 
any  value  whatever.  But  no  lapse  could  incur  till  the  clerk 
was  canonically  deprived,  and  notice  thereof  civen  to  the  pa- 
tron ;  Grodb.  S3.  By  the  statute,  if  of  8/L  value,  the  .first  is 
ipsofctcto  void,  without  any  sentence  of  deprivation ;  Armtser 
and  HoUoMdy  4  Rep.  75,  Cro.  £1.  601 :  and  the  same  is  bid 
down.  Dyer,  S37.  And  no  notice  is  requisite  in  this  case,  the 
avcMdance  being  by  act  of  Parliament,  and  not  by  canonical 
deprivation.  In  Shuie  and  Higden,  Vaugh.  131,  it  is  said  by 
the  Court,  that,  according  to  Digby's  Case  and  Hottcnufs  Case, 
institution  to  a  second  living  so  vacates  the  first,  that  the  pa- 
tron may  present,  if  he  wiU :  but  no  lapse  shall  incur  till  de- 
[    •494    ]  •privation,  and  notice.     But  if  the  first  is  of  the  value  of  8/., 

or  above,  the  patron  at  his  peril  must  present.  So  in  cases  of 
avoidance  for  non-pajrment  of  tenths,  by  stat.  26  Hen.  8,  c.  3, 
the  patron  must  take  notice  at  his  peru.  Watson,  4d.  Be- 
sides, who  is  bound  to  give  notice  ?  Not  the  Bishop,  who  in- 
stitutes to  the  second  living,  for  he  is  an  entire  stranger  to  Ae 
first :  nor  the  Bishop  who  is  ordinary  of  the  first  living,  for  he 
is  a.  stranger  to  the  fact  of  institution  to  the  second.  And 
therefore.  Bishop  Gibson  says  truly.  Cod.  769,  that  notice  is 
only  necessary,  where  the  avoidance  is  occasioned  by  an  act 
between  the  incumbent  and  the  ordinary  of  the  vacant  living. 
And,  by  the  rules  of  the  common  law,  Cro.  Car.  3d2,  Cart 
172,  where  notice  ought  to  be  given,  the  law  appoints  who 
shall  give  it ;  and  if  none  is  bound  to  give  it,  the  party  shaU 
take  notice  at  his  peril. 

Burland,  Serjeant,  for  the  defendant  in  error,  gave  up  the 
point  of  title  in  his  chent  in  case  the  Court  could  take  notice 

(e)  2  Burn's  Ecc  Law,  S5S,  «ee.  (ed.  1S09.) 
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finom  the  pleadings,  that  the  institution  of  Gresley  to  Seale  Bp.orLiNooLir 
was  prior  to  the  grant  of  Great  Sheepy  to  Mr.  Wolferstan.  ^ 

But  he  insisted,  that  lapse  did  not  begin  to  incur  till  after  in-  .  olferstaw, 
duction  to  the  second  living;  and  cited  Moor,  434 ;  Lyndewode, 
185,  137,  138,  firom  whence  the  wording  of  the  statute  Hen.  8 
18  copied ;  and  therefore  the  construction  must  be  the  same : 
That  in  Agard  and  Bishop  of  Peterborough,  issue  was  taken 
on  the  induction,  which  shews,  it  was  thought  to  be  the  mate- 
rial point. 

Per  Cur\ — ^You  need  not  labour  that  part  of  the  question.  QMdeC§of 
It  has  been  determined  over  and  over  that  the  second  living  is 
not  accepted  so  as  to  create  a  lapse,  till  induction.    Digby'a 
Case  extends  only  to  dispensations,  and  is  by  no  means  a  gene- 
ral rule(c/). 

Burland, — Then,  as  to  the  first  point,  we  say,  it  is  not  ma-  Qh.  VThether 
terialfy  averred  in  the  pleadings,  tiiat  institution  was  given  on  ^^^  aUeged 
Slst  October,  but  only  under  a  scilicet,  which  is  not  travers-  J  n^teriSy^ 
aUe ;  and  any  other  day  may  be  given  in  evidence,  previoua  aTemd. 
to  the  SSd  of  December ;  for  that  is  the  material  allegation, 
that  Gresley  was  instituted  before  the  2^  December,  {viz^  Slst 
*  October)  which  specification  is  only  circumstance,  and  if  re-  [    *405  '  ] 
pugnant  to  the  matter  before  alleged,  is  merely  void  and  shall 
be  rejected;  Yelv.  192\  Skinn.  660;  2  Lev.  11;  5  Mod.  886. 
That  Whitehead's  rejoinder  is  plainly  a  departure  (e),  by  al- 
leging, for  the  first  time,  that  the  plaintiff*  hsid  nothing  in  the 
advowsonf  •   That  if  the  repUcation  was  informal,  the  plea  was 
worse  by  not  confessing,  traversing  or  avoiding  the  tact  laid  in 
the  declaration,  that  the  living  became  void  the  2^  December; 


f  '*  K.  B,  The  truth  wai ,  that  the  pleaden  had  nerer  before  obeerred  the  lUw  in  the 
pleliitiirs  titles  bnt  originally  nUBant  to  try  only  the  queationi  whether  the  inetitution 
or  induction  oocaiioned  the  Tacancy." — Not9  by  ihe  Reporter. 


(d)  For  to  an  avoidance  by  81  H.  S, 
c  S8f  an  induction  into  the  wcond  living 
la  necessary  by  the  express  words  of  the 
act,  s.  9 ;  and  it  would  be  unreasonable  if 
it  were  not,  because  the  patron  is  at  his 
peril  to  take  notice  of  such  avoidance,  4 
Repb  75  b,  76  a :  for  institution  is  a  private 
act,  but  induction  an  act  of  notoriety.  But 
where  the  ilrst  living  is  not  of  the  ycariy 
value  of  SL  in  the  King's  books,  there  the 
same  win  not  be  void  by  the  statute,  but 
only  by  the  canon  law,  and  therefore  no 
lapse  will  incur  in  tibis  case  without  no- 
tioe;  4Rep.75b:  but  with  notice  It  seems 
it  will  I  ih.  And  it  was  resolved,  4  Rep. 
7^  b,  and  as  appears  by  Moor,  448,  agreed 
to  ^  an  the  other  Judges  of  England, 
that  it  would  be  very  inconvenient,  if  the 
first  benefice  should  not  be  void  by  insti- 
tutfon  to  the  second  by  force  of  the  canon 
there  mentioned;  for  then  one  might  be 
iiatitttted  to  diven  benefices  with  cure, 
and  no  other  could  be  presented  to  any  of 
tfatm:  and  therefore  in  thik  last  case  the 
prtimi  inay  praaent  without  notice,  if  he 
i;  MIS.  A^.  Hill.    TheOomtof 


C.  P.,  when  this  case  was  before  Aem, 
were  clearly  of  opinion  that  the  church  vraa 
so  void  upon  institutioD  to  the  second  liv- 
ing, that  the  patron  might  present  imme- 
diately thereupon,  if  he  pleased ;  but  that 
the  Bishop  had  no  right  to  collate  by 
lapse  without  giving  notice ;  2  Wils.  201. 
Institution  is  the  investiture  of  the  spiritual 
part  of  the  benefice,  and  is  given  by  the 
ordinary  to  the  clerk,  kneeUng  before  him, 
in  these  words;  ItuiUuo  te  reetorem  eccle- 
tia  paroehialit  de  C,  et  habere  curam  a«i- 
mammt  et  ocdjps  carom  tuam  et  meam, — 
When  institutcMl,  the  clerk  may  eater  on 
the  parsonage  house  and  glebe,  and  take 
the  tithes ;  but  he  cannot  grant  or  let  them 
tin  induction,  which  Is  the  investiture  of 
the  temporal  part,  and  is  performed  by  the 
archdeacon  or  his  deputy  giring  the  derk 
corporal  possession,  as  by  detivering  to  him 
the  ring  of  the  church  door,  or  die  beU- 
rope  to  toU  the  bell,  similar  to  livery  of 
seisin. 

(«)  8  Wms.  Saund.  S4a}  Com.  Dig. 
Pkai^r,  F.  7. 
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Bpb  cT  LmcoLii  but  merely  stating  a  new  fact,  the  vacancy  by  institation  on  the 
WoLnuTAN  ^^^^  October,  a$  the  plamiiff  had  before  allied,  whereas  he 
»        ^        *   aUeges  no  such  thing. 

And  of  this  opinion  was  the  Court,  that  the  time  of  inatitu-' 
tion  was  not  materially  averred  in  the  rejoinder,  being  only  un- 
der a  scilicet  f  and  that  the  plea  was  bad  for  the  reasons  given 
by  the  Serjeant:  and  therefore  thev  affirmed  the  judgment, 
unless  cause  shewn  before  the  end  of  the  Term. 

Afterwards  Blackstone  shewed  for  cause,  that  the  true  dis^ 
tinction  is,  that  where  the  time  at  which  a  fact  happened  b 
immaterial,  and  it  might  as  well  have  happened  at  anomer  day, 
there,  if  alleged  under  a  scilicet,  it  is  absolutely  nugatory,  and 
is  therefore  not  traversable;  and,  if  it  be  repugnant  to  tlie  pre- 
misses, it  shall  not  vitiate  the  plea;  but  the  scilicet  itself  snail 
be  rejected,  as  superfluous  and  void.    But,  where  (as  in  a 

auestion  of  lapse)  tne  precise  time  is  the  very  point  and  gist  of 
iie  cause,  there  the  time  alleged  by  a  scilicet  is  conclusive  and 
traversable,  and  it  shall  be  intended  to  be  the  true  time,  and  no 
other;  and  if  impossible  or  repugnant  to  the  premisses,  it  will 
vitiate  the  plea;  if  true,  will  support  the  defence (/^.     (And 
«  jrw9    1  ^^  distinction  he  was  prepared  to  support  by  authorities,  0ur. 
[    •^QS    ]  Latch.  209;  Cro.  Jac.  96,  4«8;  Stra.  233;  Cro.  •  Jac  618; 

Yelv.  93;  Latch.  200;  and  especially  Skinner  and  Andrews,  1 
Saund.  169).  And  then,  though  the  plea  be  informal  in  otl^ 
respects,  yet  if  sufficient  dates  appear  on  the  pleadings,  the 
Court  will  pick  out  a  good  defence,  though  the  pleaders  hap- 
pened to  overlook  it. 

But  by  WiLMOT  and  Yates,  Js. — ^When  the  plea  is  biad,  it 
is  a  mere  nullity;  and  from  a  nullity  you  can  gather  nothing: 
but  the  declaration,  which  states  a  good  tide  in  the  plaintm, 
stands  alone  and  unanswered.  Therefore,  though  this  is  a  very 
hard  case,  yet  per  tot.  Cur.   (absente  Dennison), 

^  The  judgment  must  ieaffimed. 

(/)  Mr.  Serjeant  WiUiams  lays,  that  Comp.  t.  Fell,  Willes,  390;  GHmmmi  t. 

thii  diflbrence  taken  by  Blackstone  is  well  Barrit,   0  T.  R.  408;    R.  t.  AMkm,  5 

founded ;  2  Wms.  Saund.  291  c :  see  also  East,  244. 
1  Wms.  Saund.  170,  n.  (2) ;  Gmimaken* 


Swan  v.  Broome. 

S,  C.  3  Burr.  1595. 

di  **  ^'***  Error  from  the  Common  Pleas  on  a  common  recovery,  in 

toradayoft^  which  Thomas  Broome  was  demandant,  George  Grreen  the 

writofsnm-  tenant,  and  Edward  Swan  the  elder  and  Edward  Swan  the 

?*^***thS  younger  were  vouched,  and  vouched  over  the  common  vouchee. 

coTcry^u  badT  ^^^  ^"*  of  entry  was  returnable  crast.  Pur.,  on  which  day  the 

pott,  526.     '  writ  of  summons  (^)  was  tested,  and  made  returnable  in  one 


' ")  The  writ  of  summons,  or  tumwwneat     Rec  1 19 :  and  the  writ  of  sommoni  dMiit 
-'-^  should  be  tested  with-     now  (by  24  G.  2,  c.  48,  a.  8)  have)bv 


'**«  return  of     returns,  both  indurite :  IbkL    When  ill 


Broome. 
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1  of  Easter.    The  error  assigned  was,  that  the  return  of        swa9 
rit  of  summons  was  on  Sunday  the  13th  of  May,  on  wUcb  ^' 

t  is  entered  on  the  roll  that  the  vouchees  came,  &c.;  "'^' 
^as  in  fact,  on  that  day  Edward  Swan  the  younger  died. 
ilkeTf  for  the  defendant  in  error,  argued,  that  the  judg- 
was  given  during  the  life  of  Edward  Swan,  for  it  shtui 
back  to  the  first,  or  essoiffn,  day  of  the  Term  (A).  Every 
has  several  returns.  Eaoi  return  is  divided  into  several 
kable  days;  1.  The  essomi  day:  2.  The  day  of  excep- 
3.  The  return  day:  4.  The  quarto  die  post,  the  dies 
s,  or  day  of  grace.  In  Stanford  and  Cooper,  Cro.  Car. 
a  statute  was  acknowledged  *22d  January:  a  judgment  [  *497  ] 
id  the  23d:  determined,  that  the  judgment  related  back 
s  essoign  day,  SOth  January,  and  therefore  was  prior 
\  statute.  Dyer,  361  a;  a  release  on  21st  January  shall  not 
he  taking  an  inquest  on  the  23d,  by  a  plea  puts  darrein 
\uance;  for  the  continuance,  on  which  the  inquest  is  by 
)n  taken,  is  on  the  essoign  day,  January  20th.  Litt.  Rep. 
the  essoiffn  day  is  the  return  of  the  writ  1  Bulst.  35 ; 
lent  in  full  Term  shall  have  relation  to  the  essoign  day. 
882,  Fuller  and  Jocelyn;  the  party  died  18th  April; 
lent  signed  the  22d.  \t  shall  have  relation  to  the  i5th, 
I  was  the  first  day  of  Term,  and  be  valid  (f).  The  statute 
luds  {]i)  has  respect  only  to  purchasers,  and  is  therefore 
isive,  that  in  otner  cases  judgment  shall  still  relate  to  the 
>r  essoign  day  of  the  Term.  2dly.  If  the  Term  must  be 
id,  because  tne  writ  of  summons  is  expressly  returnable 
I  month  of  Easter,  still  the  judgment  must  relate  to  the 
[n  day  of  that  return,  rur.  13th  May;  on  which  day  Ed- 
Swan  was  living.  Objection  1.  jfudgment  shall  not  be 
led  to  be  given  till  the  16th  of  May,  the  quarto  die  post; 
[ig  a  judgment  by  default,  according  to  tne  distinction  in 
str.  35.  Answer.  It  appears  by  the  record,  that  Edward 
was  present  in  Court  on  the  return  day,  therefore  it  is 
Igment  \y^  default  of  his  appearance.  Objection  2«  The 
1  day  is  on  a  Sunday;  therefore,  it  cannot  be  intended, 
udgment  was  given  that  day,  but,  at  soonest,  on  the  Mon- 
dllowing.  Answer.  Sundays  have  been  diSerendy  con- 
id,  in  different  nations,  and  at  different  periods.  Vide 
28Ed.3;  27Hen.6,c.5;  4Ed.l,c.51;  Co.  Litt.  135a; 
5  &  6  Ed.  6,  c.  3;  1  Eliz.  c.  2;  1  Car.  1,  c.  1,  and  r29 
S,  c.  7]  (Q.    Sales  made  on  a  Sunday  are  good ;  Cro.  Eliz. 

Tit  of  summonf :  but  as  the  Tonchee  that  year  was  the  sixth  day  of  Blay.    The 

pear  in  person  without  any  sum-  essoign  day  b  in  reality  the  first  day  of 

f  the  warrant  of  attorney  to  Touch  Term;  but  commonly  speaking  the  ap- 

te  before  the  writ  of  summons,  the  pearance  day,  or  q^uarto  dM  pbtt,  is  so  con- 

IT  will  be  good,  though  the  warrant  sidered. 

ter  process  be  Toid ;  for  it  shall  be  (t)  See  also  B^Jk  t.  Broadbentt  3  T.  R. 

d,  that  the  Touchee  being  present  183 ;  Bolton  y.  EpUtf  2  Brod.  &  B.  51 ;  4 

rt  made  the  attorney;    W^/nne  t.  B.  Mo.  425. 

1  Ut.  130,  1  Sid.  2i3.~-Seeal80  (k)  29  C.  2,  c.  3,  s.  15. 

T.  ThomoM,  WUles,  583,  7  Mod.  (Q  See  the  cases  and  sUtutes  collected 

Wms.  Saund.  42 1 ;  F.  N.  B.  [1 34] ;  in  Bum's  Just,  tit  LordTs  Day ;  Com.  Dig. 

lOtb.  Tempt.  (B  Z). 
The  essoign  day  of  Easter  Term  in 

ls.U                                             D  D                                                                                        ji 
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485,  Camyns  and  Bayer.  In  the  present  year,  1764^  oat  of 
17  general  return  days,  9  (the  greater  part)  are  m  Sundays: — 
/  7  must  always  be  so.  In  all  cases,  unless  prohibited,  Sunday 
is  a  good  legal  day.  Cro.  Jac.  59 ;  the  Term  was  adjourned  on 
a  Sunday.    Dyer,  154  a;  entry  of  an  essoign  shall  be  on  the 

[  ^498  ]  Sunday,  and  not  on  the  *  Monday  following.  The  stat.  29 
Car.  3,  c.  7,  s.  6,  is  confined  only  to  serving  writs  or  executing 
judgments  on  Sundays  (971).  And  the  prohibition  proves  what 
the  rule  was  before  the  prohibition  made.  Viile  eiiam  Alsop 
and  Nic/iolh,  Common  Pleas,  1  Barnes,  207  (n),  ei  cas.  ibiciiat 
Thus  far  upon  teclmical  reasons ;  but  if  we  consider  recoveries 
in  their  more  enlarged  and  sensible  construction,  as  the  mode 
of  conveyance  by  tenant  in  tail,  who  in  his  life-time  had  com- 
pleted every  material  act,  the  present  case  will  be  entitled  to 
favour;  and  the  Court  will  avail  themselves  of  technical  nice- 
ties to  substantiate  this  mode  of  conveyance. 

Hewiti  Serjeant,  for  the  plaintiff  in  error,  argued,  1st,  That 
when  the  writ  of  summons  issues,  the  party  cannot  be  intended 
to  appear  either  in  person,  or  by  attorney,  till  the  day  of  the 
return;  1  Leon.  86.  2dly.  That  there  can  be  no  judgment, 
but  on  the  appearance  or  default  of  the  parties,  on  the  return 
day  of  the  writ  of  summons.  For  the  not  answering  the  writ 
of  summons  was  a  breach  of  the  feodal  duty,  and  the  lord  there- 
upon might  seize  the  lands  and  give  them  to  the  demandant, 
who  became  his  tenant;  and  thereupon  the  writ  of  gmnd cape 
is  founded.  See  for  the  process  on  default  on  recoveries; 
Rastal.  Entr.  240,  286;  Booth's  Real  Actions,  43,  44,  c.  17. 
Sdly.  That  no  judgment  can  be  intended  to  be  given  on  the 
precise  day  of  the  return,  which  is  Sunday,  and  therefore  diet 
non ;  but  on  the  morrow,  bein^  Monday,  the  day  after  Edward 
Swan  died.  To  support  which,  he  cited  6  Mod.  196,  SalL 
626;  6  Mod.  250,  Davy  and  Salter  {o)-,  Cro.  Jac.  16;  Cro. 
Car.  1 1 ,  where  it  is  held,  that  Monday  is  always  considered  as 
Tres  Trin,  in  contemplation  of  law.  Plowd.  265  a ;  proclama- 
tions of  a  fine  on  a  Sunday  are  ill,  because  the  justices  cannot 
sit  in  bank  on  a  Sunday.  1  Ventr.  7 ;  an  original  tested  on  t 
Sunday  is  bad.  2  Saund.  291 ;  Court  Leet  cannot  be  held  on  a 
Sunday.  Wi/nn  and  Wynn{p)i  alias  Wynn  and  Apperley 
Trin.  18  Geo.  2;  held,  that  when  the  party  died  before  [tn 
return  of]  the  writ  of  summons,  the  recovery  was  wholly  bar 
and  could  not  relate  back  to  the  first  day  of  the  Term. 

[    •409    ]      *  Walker i  in  reply,  allowed,  that  judicial  writs  must  be  i 
tumable  on  such  day  within  the  Term,  as  the  Court  sits  upr 
because  the  Court  did  not  anciently  sit  on  every  day,  but 
pointed  certain  special  days  for  the  parties  to  appear  and 
swer.     Wherefore,  if  judicial  writs  are  tested  or  return 
on  a  Sunday,  they  are  bad.     But  he  insisted,  that  the  law 

(m)  See  Brooku  t.  Warrtn,  poit,  1373,  1  Stra.  387,  Fort  373. 

aod  caiet  there  referred  to.  (p)  1  Wik.  35,  42,  WiUet,  56' 

(n)  Pa.  293  (Sto.  ed.).  ShetpthankM  t.  £m«u,  1  Burr.  41 

(0)  So  a  Vrrit  of  enquiry  cannot  be  ex-  &mw  t.  StmMnton,  pott,  1S24. 

ecuted  on  a  Sunday ;  HoyU  t.  CoruwalUt, 
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Dliierwise  of  original  writs,  the  Court  being  always  supposed        swan 
SO  8it  on  the  general  return-day;   which  distinguishes  them      broome. 

fkom  the  by-acts  of  the  Court,  such  as  proclamation  of  a  ' v — ^ 

dxie,  &c. 

t  Lord  Mansfield,  C.  J. — When  the  Terms  were  first  framed, 
•ad  80  many  return-days  were  made  on  Sundays,  can  it  be  sup- 
jRMed,  that  the  Court  did  not  then  usually  sit  on  Sundays  ?  I 
iignBelf  have  sate  in  Parliament  on  a  Sunday  f.  In  Venice  they 
lit  PD  Sundays  to  administer  justice.  The  Rota  sits  on  Sundays. 

Ulterius  concilium. 

ir       .  [-R  c.  Pott,  526.] 

t  **N.  B,  It  appears  from  the  Journals  of  the  Commons,  that,  upon  the  sudden  death 
Yllb  late  Majesty,  King  George  the  Second,  both  Houses  of  Parliament  met  at  two 
fcMkf  dU  Dominico,  26  Octobr,  1760,  pursuant  to  the  statute  of  Queen  Anne;  but 
f|he  Lord  Steward  not  appearing  to  administer  the  oaths,  they  departed  without  pro* 
fiiding  to  business,  or  making  any  formal  adjournment" — Note  by  the  Reporter. 


Evans  on  Demise  of  Brooke  v.  Astley. 

S.  C,  8  Burr.  1570. 

FECIAL  verdict  in  ejectment  at  the  Ghreat  Sessions  of  A  devise  to  A/s 
ster.     19th  of  February,  1723,  Sir  Samuel  Daniel  made  ^^^^^^i^'^ 
^^    will,  written  with  his   own  hand ;   and    thereby  "  gave,  Se7remainder 
**  nanted,  devised,  limited,  and   appointed  all  his  manors,  to  all  and  every 
^  umds,  and  tenements,  in  Over-Tabley,  &c.  in  the  county  of  other  son  of  A., 
'?  Chester,  and  all  other  his  manors,  &c.  wherein  he  had  any  ^ny  estateTre? 
^^  wumner  of  estate,  in  the  said  county  of  Chester,  to  Samuel  mainder  for 
'f  JDuckenfield,  son  of  Charles  Duckentield,  of  Mobberly,  Esq.  f^^^^^J"*}^ 
"*  during  his  na*tural  Ufe,  and  the  heirs  male  of  his  body,  law-  f*^**5o5"*l 
Jf  fiilly  to  be  begotten:  and  for  want  of  such  issue,  to  Charles  \^  „aie:  [the 
r  and  John  Duckenfield,  two  other  of  the  sons  of  the  said  after-bom  sons 
^**  Charles  Duckenfield,  successively,  in  the  same  words:  and  ®^^*  **kean 
^^ ^pT  want  of  such  issue,  then  to  every  son  and  sons  of  the  said  ^aie;  wJt, 
^  Charles  Duckenfield,  Esq.  which  shaU  be  begotten  on  the  523.] 
^*  body  of  Sarah,  his  now  wife:  and  for  want  of  such  issue, 
^  tfien  to  William  Hulton  (and  afterwards  to  Samuel  Goldston 
^  and  James  Goldston,  successively,  in  the  same  words)  during 
^  his  natural  life,  and  the  heirs  msle  of  his  body,  lawfully  to 
^*  be  begotten :  and  for  want  of  such  issue,  to  the  right  heirs 
'*  of  the  said  Samuel  Daniel  for  ever."    With  a  proviso,  "  that 
^  the  estates  so  limited  to  the  said  Samuel  Duckenfield  and 
F'  o^rs  should  be  on  condition  {q),  that  he,  and  they,  and 
t*  their  descendants,  to  whom  the  premisses  shall  come,  shall 
f  procure  an  act  of  Parliament  to  take  and  use  the  name  and 
f*  aims  of  Daniel."    And,  by  the  said  will,  he  gives  power  to 
Overy  person  in  possession  toilet  leases  for  three  lives,  on  cer- 
tun  terms  therein  mentioned,  and  to  make  a  jointure,  not  ex- 
Ceding  200L  per  annum:  and  makes  sundry  other  provisions 
br  payment  of  his  debts  and  legacies,  to  the  end  that  no  part 

{q)  See  GuUi9er  t.  AM$,  foti,  007. 
DD2 
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of  the  estate  might  be  sold,  or  the  timber  cut  down,  or  the 
deer-|>ark  disparked.  And  Sir  Samuel  died  24th  December^ 
1736. 

At  the  making  of  the  will,  Charles  Duckenfield  had  only 
three  sons,  Samuel,  Charles,  and  John;  but  afterwards,  and 
before  the  testatcnr's  decease,  he  had  another  son  named  Wil- 
liam, bom  25th  March,  1725.  John  died  a  minor  and  without 
issue,  3d  November,  1729;  Samuel,  29th  November,  1729;  and 
Charles,  3d  December,  1729.  And  William  (afterwards  Sir 
William,  Baronet,)  the  only  surviving  issue  of  Charles  Duck- 
enfield, came  of  age  25th  March,  1476,  and,  the  same  year^ 
obtained  an  act  of  Parliament,  19  Geo.  2,  to  take  the  name  and 
arms  of  Daniel.  The  4th  of  September,  1756,  Sir  WilHam 
Duckenfield  Daniel  suffered  a  recovery  of  the  premisses  in  the 
Court  of  Chester,  the  uses  of  which  were  declared  to  himself 
in  fee;  and  by  his  will,  dated  8th  December,  1756,  and  repub- 
lished 30th  October,  1757,  devised  them  to  Dame  Penelope, 
his  wife,  and  her  heirs,  and  died  11th  January,  1758,  without 
]  issue  male,  but  leaving  one  daughter,  Henrietta.  *Sir  William 
was  himself,  in  right  of  his  motlier,  a  co-heir  of  Sir  Samuel 
Daniel;  and  Sir  Richard  Brooke,  the  lessor  of  the  plaintifi^ 
was  a  devisee  in  trust  of  all  the  estates  of  Samuel  MinsnuD,  the 
other  co-heir.  Wherefore,  this  ejectment  was  brought  to  re- 
cover a  moiely  of  the  premisses;  and  the  sole  question  was, 
what  estate  passed  to  Sir  William  Duckenfield  on  the  death  of 
his  three  elder  brothers,  without  issue  male  of  their  bodies. 

Blacksione,  for  the  plaintiff,  argued,  that  he  took  only  an 
estate  for  life;  and  he  laid  down  mese  general  principles: — 
1.  That  devises  are  to  be  expounded  according  to  the  intent  of 
the  testator,  without  requiring  any  techmcal  phrases,  or  formal 
arrangement  of  clauses.  2.  That  this  intent  must  be  collected 
firom  the  whole  will  taken  together,  and  not  firom  detached 
parts  of  it.  But,  to  prevent  confdsion  firom  c^onstructions 
merely  conjectural,  3.  This  intent  must  not  be  collected  from 
barely  possible  implications,  but  from  such  as  are  necessary,  or 
at  least  highly  probable.  And  therefore,  4.  The  words  which 
shall  disinherit  an  heir  at  law  must  not  be  ambiguous,  but  have 
a  plain,  apparent  intent.  And,  lastly,  that  where  an  intent  can- 
not be  collected  to  the  contrary,  by  express  words,  or  by  ne- 
cessary or  probable  impUcations,  there  the  will  shidl  be  ex- 
pounded according  to  the  letter,  and  the  technical  rules  of  kw. 
And  he  insisted,  that,  fit)m  the  whole  will  taken  together,  there 
appears  no  intent  of  the  testator,  (either  express,  or  arianc 
from  necessary  or  probable  implication),  that  Sir  WilKam  should 
have  a  greater  estate  than  for  life;  and  therefore,  as  the  words 
in  their  technical  import  convey  only  a  life  estate,  (Co.  Lit.  48), 
more  shall  not  be  given  him,  to  the  disinherison  of  the  heir  at 
law.  The  power  of  leasing,  of  jointuring,  and  the  cautions 
taken  to  prevent  waste,  make  it  probable,  that  Sir  Samuel  never 
intended  any  thing  more  than  an  estate  for  life  to  any  of  die 
devisees  specifically  named  in  his  will.  Admit,  it  has  been 
[    ^502    ]  •frequently  held,  that  these  circumstances  (occurring  singly) 
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shall  not  seduce  a  plain  devise  in  tail  into  an  estate  for  life.  But  Byans 
juftciajuvantt  the  more  such  circumstances,  the  greater  is  the  .  ** 
probability.  And  though  the  probability  is  not  so  strons  as  to  tlet. 
pull  down  the  estates  taU,  that  are  already  well  and  legally 
created  in  the  former  part  of  the  will,  yet  it  will  be  sufficient  to 
prevent  the  erection  of  a  new  entail  upon  other  supposed  pro- 
liabilities.  It  will  rebut  any  other  arguments  to  induce  a  benef, 
that  he  meant  an  estate  tail  where  ne  has  only  expressed  an 
estate  for  life.  Though  the  Court  will  supply  legal  words  ta 
aid  a  testator's  intention,  it  will  not  supply  tnem  to  defeat  it; 
orj  even  if  dubious,  to  decide  it  in  prejudice  of  an  heir  at  law. 
Kit  be  supposed.  Sir  Samuel  meant  an  estate  tail  to  the  after- 
bom  sons  of  Charles  Duckenfield;  it  must  be  either,  1.  Be^ 
cause  he  has  given  what  the  law  dietermines  to  be  estates  tai) 
to  the  three  devisees  next  preceding,  and  the.  three  which  suc- 
ceed this  devise,  and  his  intent  shall  be  supposed  to  be  uniform. 
But  this  wJD  not  be  contended  to  be  a  necessary  implication  in 
the  strict  legal  sense;  nor  is  it  such  a  probable  one  as  the  law 
requires:  since  mere  uniformity  is  not  a  reason  sufficient  to  do 
violence  to  the  words  of  a  wiQ.  There  is  nothing  absurd,  un- 
just, or  inconsistent,  in  giving  one  brother  an  estate  tail,  and 
another  an  estate  for  life.  Can  the  Court  declare,  that  a  tes- 
tator shall  not  be  kinder  to  one  man  tlian  another?  Or  that  he 
had  not,  in  fact,  a  j^eater  kindness  for  those  children  of  his 
niece  whom  he  knew,  than  for  those  which  were  then  unborn? 
Where  a  devise  is  to  diffisrent  persons  by  different  ex- 
pressions in  diffisrent  clauses  of  the  will,  we  should  rather 
conclude  the  intention  was  different,  than  that  it  was  one  and 
the  same.  Bevistan  and  Hussey,.  Skinn.  885,  562 :  a  devise  to 
Henry,  son  of  Thomas,  and  his  heirs,  and  if  he  die  before 
twen^-one,  then  to  the  next  sonofThomaa;  and  if  Thomas 
had  no  son,  then  to  Henry,  the  son  of  William,  and  his  heirat 
held,  to  be  only  an  *  estate  for  life  in  the  second  son  of  Thomas,  [  *  503  ] 
on  the  authority  of  Middtetan  and  Swain  (r),  which  is  reported 
Skjnn.  339;  but  more  fidly.  Show.  Pari.  Cases,.  207,.  Swain  and 
Fawkener:  devise  to  seven  younger  children  respectively,  and 
iheir  heirs,  of  seven  shares  m  the  New  River  ;  and,  if  any  of 
them  died  under  31,  the  testator  devises  his  share  to  the  sur- 
vivors, share  and  share  alike.  Upon  the  death  of  one  of  them 
underage,  it  was  held,  that  the  survivors  took  his  share  as 
tenants  jn  common  for  life  only,  and  not  in  fee:  affirmed  in 
Dam:  Prpc.,  because  adding  the  word  '*  heirs'*  in  the  first 
clause,  and  omitting  it  in  we  second,  shews  the  testator  to 
have  a  different  meaning  in  the  first  firom  what  he  had  in  the 
seoMid..-- S«  It  may  be  said,  die  words  immediately  following  i 

this  devise,  **  And  for  want  of  such  issue,  then  with  remainder 
'*  over,'*  w31  raise  an  estate  tail  by  implication.  But,  in  all  the 
varie^  of  cases,  where  estates  tail  have  been  raised  by  these 
nr  similar  words  subjoined  to  a  devise  for  life,  the  person,  on 
ailure  of  whose  issue  the  next  remainder  is  limited,  hath 

(r)  Or  Swaiit  rqwrted  also  in  Comb.  201. 
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always  taken  some  estate  in  the  preceding  part  of  the  will,  on 
which  the  subsequent  words  shall  operate  by  way  of  enlarge- 
ment. But  here  Charles  Duckenfiela  the  father  takes  no  estate 
at  all,  though  the  remainder  be  limited  on  failure  of  issue  of 
his  body.     Gardner  and  Sheldon^  Vaugh.  259.     So  a  devise 
to  the  issue  of  B.,  and  for  want  of  such  issue  to  C,  gives  the 
issue  of  B.  only  an  estate  for  Ufe ;  CooJc  and  CoolCf  H  Vem. 
546  {s).     "  For  want  of  such  issue,"  refers  grammatically  to  the 
issue  last  named  before  (i),  which  are  all  and  every  the  sons  of 
Charles  Duckenfield :  "  For  want  of  such  issue,*'  is  therefore 
the  same  as  saying,  "  and  if  Charles  Duckenfield  has  no  sons;*' 
which  brings  it  tn  terminis  within  the  case  of  BeiHstan  and 
Hussey,  which  I  rely  on,  as  in  point  upon  both  parts  of  the 
question.     Supposing  (for  argument  only)  that  it  is  proper  to 
raise  an  estate-tail  in  these  after-born  sons,  it  cannot  be  done 
but  by  supplying  other  words.     And  what  words  is  it  proper 
to  supply?  Heirs  of  the  body,  or  heirs-male  of  the  body?   Are 
they  to  be  tenants  in  common  with  cross  remainders  ?  or  joint- 
tenants?  or  to  take  successively,  by  seniority  of  age  and  priority 
of  birth  ?     Which  of  these  words  will  you  supply,  and  why  one 
[    •504    ]  set  rather  than  another?     *If  therefore  Sir  William  took  only 
an  estate  for  life,  his  recovery  was  void(t?),  and  a  moiety  of  the 
estate,  at  his  death,  devolved  to  the  lessor  of  the  plaintiff. 
»    Harvey,  for  defendant,  argued — That  in  all  the  modem 
cases,  the  general  rule  has  been  to  effectuate  the  intent  of  the 
testator ;  and  admitted  the  positions  laid  down  by  the  plaintiff's 
counsel.     He  admitted  also,  that  to  persons  unbiassed  by  legal 
knowledge,  it  would  seem,  that  Sir  Samuel  Daniel  meant  only 
mere  estates  for  life  to  the  three  eldest  sons.     But,  as  the  law 
makes  a  construction  of  one  to  be  estates  tail,  it  will  of  the 
other  also ;  for  the  meaning  in  both  is  the  same.     Or  take  it 
the  other  way;  if  the  testator  meant  only  an  estate  for  life 
to  the  three  eldest  sons,  then  by  devising  to  the  after-bom  sonfl 
in  different  words,  he  must  mean  a  different  estate.  By  direct- 
ing all  the  takers  and  their  descendants  to  use  the  name  and 
arms  of  Daniel,  the  testator  intended  to  give  estates  to  all  the 
descendants ;  else  the  estate  given  is  not  equal  in  duration  to 
the  condition  imposed  upon  it;  Robinson  and  Robinsan,  King's 
Bench,  1756  («):  devise  to  Lancelot  Hicks  for  life,  and  no 
longer,  provided  he  takes  the  name  of  Robinson ;  and  after,  to 
sucn  son  as  he  shall  have,  who  shall  take  the  nalne  of  RoUn- 
son ;  and,  in  default  of  such  issue,  remainder  over :  held,  an 
estate  tail  in  Lancelot  Hicks.     Nothing  need  be  supplied,  to 


% 


(«)  "  For  they  shall  take  only  as  per- 
sons described." — And  see  Ooodright  t. 
White,  po$t,  1010. 

(0  See  /vet  ▼.  Legge,  Feame,  C.  R. 
376,  3  T.  R.  488,  n.  (a)  ;  Doe  v.  Perryn, 
Id.  484,  491 ;  Doe  w,  Dacre,  1  Bos.  &  P. 
250. 

(o)  Inasmuch  as  the  remainders  oyer 
were  tested.  For  if  it  could  have  been 
contended,  that  the  wordi  would  give  the 


children  of  Sir  WHliam  a  fee  ••  ^prndaam, 
such  fee  would  be  contingent,  and  the  if- 
maioders  over  also  contingmt,  and  thej 
would  all  have  been  barred  by  the  reco- 
very of  the  tenant  fiur  life:  aooordia|lo 
what  is  said  in  Doe  v.  JEToInf^  peei,  iVt$ 
and  cases  there  cited. 

(«)   1  Ld.  Ken.  i98,  1  Burr.  98;  &C 
in  Cane.  3  Atk.  736;  8  Yes.  8.  M9. 
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make  out  die  testator's  meaning,  but  the  word  '*  descendants/*       Etavs 
or  "  male  descendants.**    The  words,  "  for  want  of  such  issue,**  •• 

will  then  have  their  effect;  though,  otherwise,  "  such  issue,**  Awlby. 
will  easily  mean,  "  for  want  of  the  same  kind  of  issue,  as  before 
"  prescribed,  in  case  of  the  elder  brothers."  This  is  not  the 
case  of  an  heir-at-law,  but  strictly  of  remainder-men  only;  for 
there  are  three  intervening  remainders  between  this  devise  and 
the  reversion.  As  to  what  kind  of  estate  tail  the  after  bom 
.sons,  if  more  than  one,  would  have  taken ;  I  answer,  not  a  joint 
estate,  but  a  sole  one  in  regular  succession,  conformable  to  the 
testator's  intent  expressed  in  the  three  preceding  devises. — 
*Lomax  and  Holmden,  Hil.  1732,  3  Wms.  178,  and  afterwards  [  ^505  ] 
coram  Ijord  Hardwicke,  1749(ir):  devise  to  the  first  son  of 
Caleb,  and  the  heirs-male  of  his  body,  remainder  to  the  second, 
third,  fourth,  and  fifth  sons  of  Caleb  successively,  without  say- 
ing for  what  estate.  Lord  Chancellor  inclined  strongly,  that 
this  was  an  estate  tail  in  all  of  them :  but  it  went  off  on  another 

S>int.  Humberston  and  Humberston,  1  Wms.  333 :  devise  of 
ity  life-estates  to  several  Humberstons  and  their  sons,  as  well 
unborn  as  born ;  Lord  Cowper  held,  the  unborn  sons  should 
take  estates  tail,  and  those  that  were  in  esse  only  Ufe-estates. 
But  if  it  cannot  be  argued  from  the  intention,  that  the  testator 
gave  Sir  William  Duckenfield  an  estate  tail,  I  submit,  that,  by 
the  letter  of  the  devise,  he  has  given  him  an  estate  in  fee- 
simple,  by  devising  to  him,  "  All  my  manors,  &c.  wherein  I 
*'  have  any  estate ;"  which  is  equivalent  to  a  devise  of  all  my 
estate  to  A.  B.,  which  gives  a  fee-sunple,  if  the  testator  were 
tenant  in  fee.  And,  in  either  case,  judgment  must  be  given 
ibr  the  defendant* 

Blackstone,  in  reply,  observed,  that  the  determination  in 
Robinson  and  Robinson,  went  clearly  upon  the  words,  in  de- 
fault of  such  issue,  which  overpowered  the  words,  and  no  longer, 
in  the  devise  to  Lancelot  Hicks.     The  condition  of  taking  the 
name  had  no  influence  in  that  determination,  it  being  repeated 
after  every  estate,  whether  for  life  or  in  tail.     Besides,  in  fact. 
Sir  William  Duckenfield  never  took  the  name  and  arms  of  Da^ 
niel  for  his  descendants,  but  for  himself  only.     The  biU  came 
down  firom  the  Lords,  to  empower  Sir  William  and  the  heirs- 
male  of  his  body  to  take  and  use  them.    The  Commons,  in  a 
second  committee,  struck  out  eveiy  clause  that  tended  to  sup-  Fide  Journal 
pose  an  estate-tail  in  Sir  Wifliam,  altered  the  title,  and  confined  H«  of  c.  May, 
the  name  and  arms  to  himself  for  life  only.    This,  therefore, 
so  £Bur  as  it  goes,  is  an  argument  rather  against,  than  for  the 
Restate  taiL    Lomax  and  Iiohnden  is  questioned  by  the  reporter 
Idmself ;  and  Lord  Hardwicke,  in  orider  to  effectuate  what  he 
thought  the  testator*s  intent,  had  recourse  to  the  astute  reason- 
ing of  Sir  ^Jos^h  Jekyli,  and  construed  the  second  son  to  be  [    *506    ] 
the  first,  the  eldest  being  dead  without  issue.    Had  he  con- 
ceived, that  the  second  devise  ouffht  to  be  conformable  to  the 
firsti  that  alone  would  have  solved  the  difficulty.    In  Humbert 


{w)  1  Yea.  8.  SSO. 


i 
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EvAriB       start's  Case,  the  words,  "  in  default  of  such  lesue,"  *mia 
not  to  create  an  estat«  tail.     Besides,  Sir  William  wu  mi 


^^Arrirr^    unborn  son  at  the  testator's  death.  -^     . 

[S.  C.  P«(,S2l.] 


4 


Weston  v.  Coulson. 

Whe«.ihertff    Action  by  a  Bheriff,  against  one  of  his  bailifls.    BdSt 

ri(Klmed/r  pearance,  the  Attorney-General  moved  to  set  aade  Aei 

binueirii  III.       ceedings,  because  the  latitat  was  directed  to  thesbeiiffi 

self,  and  not  to  the  coroners. 

I  Morton  argued,  that  this  was  only  process,  which  theie 

I  though  interested,  might  as  well  serve  as  any  other  nun;  1 

I  when  his  partiality  may  be  of  material   importance,  s « 

I  t!enire,Jieri  facias,  &c. ;  there,  it  must  be  directed  to  u 

I  different  person.     And  he  said,  that,  when  a  sheriff  nde 

I  common  recovery,  the  writ  of  entry  is  directed  to  himBclfi 

W  the  writ  of  seisin  to  the  coroner. 

I  But  the  Court  held  it  was  irregular,  and   set  aside  the] 

I  ceedings  without  coats  (j;). 


W  Com.  Wj.  rutmxl  (E)i  Vin  Abr.  StmiffiV)  -.   B«c  AIo.:A(M). 


BiDDLEsoN  r.  Whitei.. 

S.  C.  ,8  Bnrr.  1549. 

No  bul  iirequi-  XiORD  Man9FIELD  delivered  the  opinion  of  all  the  Judge 

»ju^™Min«n  "^^'^  ^^  *  ''''•'  "^^  error,  in  an  action  of  debt  upon  judg" 

«ciion  of  debt  on  The  question  was,  whether,  under  the  statute  3  Jac.  I,c8 

Judgment.  bail  ought  to  he  put  in  upon  this  writ  of  error.     The  point 

occurred  in  both  this  Court  and  that  of  Conunon  Fleas,  and 

been  differently  settled  by  the  two  Courts.      10  Ann.  GooJ 

and  Goodwill (z),  King's  Bench;  that  in  error  upon  actioa 

[     *507    ]  ilfiht  brought  upon  a  judgment,  no  bail  was  •required  bj 

statute,  as  when  brouglit  on  obligations,   &c.     But  2  G« 

in  Common  Pleas,  Leaplrot  and  Atkinson,  it  was  held,  tlui 

contract  is  the  foundation  of  all  the  actions  that  are  brougH 

its  non-execution;  and  that,  where  bail  was  required  on 

original  action,  it  ought   also  to  he  given  on  error  biw 

thereon.     This  made  it  necessary  to  refer  the  point  to 

twelve  Judges,  that  an  uniform  rule  of  practice  might  ol 

in  botli  the  Courts.     And  all  the  Judges  are  of  opinion,  < 

where  the  action  of  debt  is  brought  on  a  judgment,  there,  i 

error  brought,  bail  ought  not  to  be  required.  And  theygn 

themselves  on  these  reasons:     1.  That  the  original  contn 

drowned  in  the  judgment;  and  that  no  implied  contract  a 

between  the  parties  from  the  judgment.     Nam  judiav» 

iy)  Extended  by  13  C.  £,  su 
IBS  17C.  2,  c.  8;  19  G.  3,  c,  5 
51  G.  3,  e.  124,  «.  ,1. 
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dUurin  inviium.  S.  The  statute  having  enumerated  debts  of  an     Biddlbiov 
inferior  nature,  it  excludes  those  of  a  superior.    2  Rep.  46,       whiml 
Archbishop  of  Canterbury's  Case.  3.  The  Case  of  Tayhr  and 
Baker,  3  ICeb.  802,  is  direct  in  point,  that  no  bail  shall  be 

Siven.     The  question  is  not  what  the  Legislature  should  have 
one,  but  what  it  has  done.    And  the  statute  ought  not  to  be 
extended,  in  this  case^  beyond  the  letter;  because  actions  of  Debtonjtidg- 
debt  upon  judgment  ought  not  to  be  favoured,  being  for  the  JjJ^^  ^  ^ 
most  part  odious  and  oppressive. 

It  was  therefore  ruled  that  no  bail  should  be  given  (a). 

(a)  ReGopiUed  in  TrimUr  w.  Waimnh      Coin.I>i9.Bai/(0  2)— Cb«<«(B)— P<M<ier 
S  Burr.  1566.  See  Rafwl  t.  Vereki,  pott,     (3  B  13) ;  Bac.  Ab.  BaU  (B  7). 
1067;  PuUeney  t.  TawntoH,  pott,  li27 — 


Wilson  r.  Smith. 

S,  C.  3  Burr.  1550. 

C/ASE  reserved  at  the  trial  of  an  action  on  a  policy  of  insur-  lofimnce  free 
ance,  dated  16th  February,  1760,  at  five  guineas  per  cent.,  on  ^^IfT^!**! 
floods  aboard  the  Boscawen  from  Lancaster  to  Rotterdam.   In  ^ig^t  n^ortend 
sprinted  N.  B.  at  the  bottom  of  the  pohcy,  ''Com  and  fish  to  the  damage 
**  are  warranted  firee  firom  average,  unless  general,  or  the  ship  J®!^^  ^^  ^ 
''  stranded:  sugar,  tobacco,  and  some  omer  specific  goods,  ^^^ 

firee  firom  average,  imder  5  per  cent,  (and  all  other  *  goods,  [    •SOS    ] 

under  3  per  ceni,)  unless  general,  or  the  ship  be  stranded.** 
The  ship  with  a  cargo  of  wheat  belonging  to  the  plaintiff  sailed 
jBrom  Lancaster  21st  February; — met  with  a  violent  storm  S2d 
February ; — ^was  obliged  to  cut  away  her  cable  and  anchors  for 
Ae  safety  of  the  ship  and  cargo  (6),  and  to  put  into  Liverpool 
to  refit;  the  expence  of  which  refitting  amounted  to  88/.  I5s. 
per  cent.  The  hatches  were  not  opened  at  Liverpool;  but  af- 
terwards, at  Rotterdam,  upon  unloading  the  wheat,  it  appeared 
that  it  had  received  damage  by  the  storm  to  the  amount  of  56/. 
Idf .  8c/.  per  cent.  Qu.  Whether  the  plaintiffii  can,  under  these 
carcumstances,  recover  in  this  action—over  and  above  the  38/. 
ISe^per  cent,  for  the  refitting,  which  was  not  disputed. 

.The  Case  was  argued  last  Term,  by  Dunning  for  the  plain- 
tiff, and  Morton  for  the  defendant;  and  aflrain  this  Term,  by 
Norton,  Attorney-General,  for  the  plaintiff,  and  Burland,  Ser- 
jeant, for  the  defendant. 

For  the  plaintiff  it  was  insisted,  that  the  clause  was  first  in- 
troduced into  poUcies  in  174d,  because  the  underwriters  (being 
firequen^  called  upon  to  make  good  very  trivial  losses)  did  not 
45are  to  insure  a  perishable  commodity  without  a  large  pre- 


t€ 


(5)  If  the  master  of  a  Tesiel»  oompelled  alone  muit  bear  the  loit;  Abbott  on  Ship- 

liy ,  necessity,  cut  away  and  abandon  bis  ping,  800  (ed.  1812).  SeeBirkUffw.Pru- 

nasts,  sails  or  cables  *to  lighten  and  pre*.  groM,  1  Bast,  220;  CoohgUm  w»  Robtrtt, 

rt  the  ship,  such  lou  becomes  the  sub-  8  N.  R.  878 ;  Powtr  t.  WkUmon,  A  M.  ft 


ject  of  genensd  arerage,  and  their  value  S.  141 ;  Taylor  v.  CurHt,  8  Tannt.  808, 

nMist  be  made  good  by  contribution.    But  where  all  the  antiibirities  on  this  point  are 

ifliils  are  1>lown  away  or  cables  broken  '  refihrred  to;  S.  C,  2  Marsh,  809. 
by  the  Tiolence  of  the  wind,  the  owner 
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Wilson       mium,  and  without  knowing  what  they  were,  and  whither 
'*  bound ;  the  discovery  of  which  was  frequently  inconvenient  to 

^ !^^If! '    the  merchant ;  and  therefore  this  N.  B.  was  added,  to  give  the 

merchant  the  benefit  of  insurance.  That  nothing  is  intended 
to  be  discharged  thereby,  but  losses  arising  from  the  perishable 
nature  of  the  commodity.  Else  it  will  be  better  for  underwriters 
to  insure  perishable  commodities  than  bale  goods,  in  case  ge- 
neral average  be  imderstood  in  the  legal  sense  of  contribution, 
to  which  ship,  cargo,  and  freight  are  all 
for  they  are  answerable  for  b^e 
above  S  per  cent.,  but  not  at  all 
same  premium  is  paid  for  all,  the  risk  ought  to  be  the  same. 
The  true  construction  therefore  is,  that  the  insurer  shall  be 
free  from  average  (i.  e.  partial  loss)  unless  there  be  a  general 
average  («.  e.  a  contribution  raised  upon  the  whole  cargo) ;  be- 

[    *503     ]  cause  if  the  ship  be  in  *such  a  situation,  as  that  a  general 

average  shall  arise,  or  if  the  ship  be  stranded  ;  then  it  is  cer- 
tain, that  some  loss  must  accrue  from  the  distress  and  danger 
of  the  ship:  and  as  it  cannot  be  ascertained  how  much  arose 
from  the  nature  of  the  commodity,  and  how  much  from  the  ex- 
ternal accident,  in  that  case  the  insurer  shall  pay  for  the  whole 
of  the  loss« 

For  the  defendant  it  was  urged,  that  general  average  has  a 
known  signification  in  law,  viz.  that  contribution,  which  every 
parcel  of  goods  pays  for  the  damage  done  in  securing  the 
whole.  The  insurer  is  bound  by  his  contract  to  provide  against 
nothing  but  such  a  general  average,  or  a  total  loss.  It  would 
be  absurd,  that,  if  by  the  loss  of  a  cable  or  the  like,  the  ffoods 
should  pay  6d.  per  cent»  average,  the  insurer  should  be  liable 
to  BOL  per  cent,  arising  from  the  nature  of  the  commodity. 
The  rational  construction  is,  that  the  insurer  shall  make  good 
no  other  loss,  but  what  arises  from  a  general  contribution  in  re- 
spect to  com  and  fish ; — and  no  loss  under  3  or  5  per  cent,  in 
respect  to  other  goods,  unless  in  case  of  such  general  contribu- 
tion. Or,  in  case  the  ship  be  stranded,  then  he  shall  bear  all 
losses  the  insured  shall  suffer,  because  the  insured  has  then  a 
right  to  abandon,  and  give  notice  to  the  insurer. 

Afterwards  Lord  Mansfield,  C.  J.,  deUvered  the  opinion  of 
the  Court.  Nothing  is  more  inaccurately  penned  than  the  form 
of  our  policies  of  insurance.  One  proof  of  which,  among  many 
others  is,  that  the  words  used  therein  have  often  very  different 
signmcations.  This  very  word  average  sometunes  signifies  loss, 
and  somethnes  contribution.  And  it  did  so  in  Spefanan's  time; 
See  his  Glossary,  tit.  Averagium.  But  whichever  sense  it  is 
here  used  in,  the  plaintiff  cannot  recover.  If  it  signifies  loss, 
then  here  there  is  no  loss  at  all;  only  the  commodity  is  damaged, 
and  depreciated  in  value.  If  it  signifies  contribution,  then  die 
insurer  shall  be  free  from  it,  unless  where  the  contribution  is 

general.  Therefore  we  are  all  clear,  that  judgment  must  be  for 
le  defendant  (c). 


(c)  Thu  N.  B.  OK  memonuidum,  wbidi     gitcn  riae  to  muty  deririii  i  wobA 
ia  now  always  annexed  to  policiei,  hat     the  coniidaitiMi  of  tbeai  die  ftllowim 
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»  may  be  collected;— that  the 
are  not  liable  for  any  loss  a- 
rom  the  perishable  nature  of  the 
ities  therein  enumerated,  or  from 
mage  they  may  have  gustain- 
!ss  such  loss  be  in  itself  the  sub- 
^neral  average,  or  unless  the  ship 
ided,  or  there  be  a  total  loss: 
hat  the  circumstance  of  a  general 
having  taken  place  as  to  other 
T  to  part  of  the  commodities  them- 
•r  to  the  ship,  as  in  the  principal 
II  not  make  them  liable  for  a  par- 
The  cases  rather  disagree  as  to 
ill  be  considered  a  total  loss.  Where 
of  corn  was  so  much  damaged  on 
t  the  port  of  delivery  as  to  be  worth 
n  the  freight,  the  loss  was  consi- 
3t  to  be  total,  and  as  it  was  not  a 
average,  and  the  ship  had  not  been 
I,  the  underwriters  were  held  not 
able;  Maion  v.  Skurray,  Parks. 
.  (ed.  1817).  Marsh.  Ins.  226  (ed. 
So  where  a  i^liip  sailed  laden  with 
uantity  of  which  was  hove  ovcr- 
r  the  preservation  of  the  ship  and 
•'hich  of  course  was  a  general  ave- 
id  ailcrwards  she  was  obliged  to 
•  Lisbon  though  bound  to  Figara, 
vas  found  by  the  board  of  health 
lat  the  remainder  was  rendered  of 
s ;  yet  the  Court  held  that  as  the 
specificaUy  remained,  it  could  not 
iered  as  a  total  loss,  and  therefore 
underwriters  were  only  liable  for 
;ral  average  on  the  cargo,  and  the 
ir  average  on  the  ship ;  Cocking  v. 
Park's  Ins.  181,  Marsh.  Ins.  227. 
]e  principle  was  adopted  in  M^An- 
yaughan,  Park's  Ins.  185,  Marsh. 
I.  However  Lord  Kenyan  said,  al- 
to the  Case  of  Cocking  v.  Fraser, 
L  not  subscribe  to  the  opinion  there 
hat  if  the  commodity  specifically 
the  underwriter  is  discharged ;  7 
22.  And  where  fruit  was  so  much 
1  by  sea  water,  that  the  govern- 
'ohibited  the  landing  of  it,  and  it 
essarily  thrown  overboard,  and  the 
9  was  so  much  damaged  as  to  be 
0  proceed  and  was  necessarily  sold, 
ired  recovered  as  for  a  total  loss. 
feath,  J.,  said,  "  As  the  cargo  was 
ily  thrown  overboard,  the  case  does 


not  fall  within  the  exception  In  the  memo* 
randum,  and  is  not  governed  by  the  Case 
of  Cocking  v.  Fraaer,  Had  it  been  the  same 
as  that  case,  it  would  have  been  necessary 
for  us  to  consider,  how  £ur  that  case  has 
been  impeached  by  the  observations  of  Ld. 
Kenyan;"  Dyson  v.  Rowcroft,  3  Bos.  A  P. 
474.  See  also  Anderson  v.  Roy.  Ex.  Ait* 
Comp.  7  East,  38 ;  Thompton  v.  Roy.  Ex. 
Ass,  Comp.  16  East,  214.  On  an  insur- 
ance on  rice  ''free  of  particular  average," 
until  landed  at  L.,  the  ship  was  wrecked 
witliin  the  limits  of  the  port  of  L.,  and  the 
rice  was  so  much  damaged  as  tiot  to  pro- 
duce sufficient  to  pay  the  freight;  this  was 
held  not  to  be  a^otal  loss,  and  that  the  un- 
derwriters were  discharged;  Olemtie  v. 
London  Ats.  Comp.,  2  M.  &  S.  371.  Note, 
the  two  Insurance  Companies  omit  the 
words  **  unless  the  ship  be  stranded,"  in 
their  policies,  and  therefore  are  only  liable 
for  general  Average  or  in  case  of  a  total 
loss :  See  Cantillon  v.  London  Ats,  Comp., 
cited  in  3  Burr.  1553. 

It  is  now  settled  by  a  case  which  under* 
went  great  discussion,  that  if  a  ship  be 
'Stranded,  the  insurer  is  liable  for  any  par- 
tial loss,  in  any  of  the  excepted  articles, 
though  it  did  not  arise  from' the  stranding, 
but  from  some  other  cause.  Lord  Ktnyom: 
*'The  words  of  this  policy  are  in  general 
terms,  including  all  cases;  then  comes  this 
memorandum,  '  com,  fish,  salt,  fruit,  flour 
and  seed,  warranted  free  from  average  un- 
less general,  or  the  ship  foe  stranded.'  This 
therefore  lets  in  a  general  average,  and  I 
do  not  know  how  to  construe  the  words 
grammatically,  but  by  saying,  that  if  the 
ship  be  stranded,  then  it  destroys  the  ex- 
ception, and  lets  in  the  general  words  of 
the  policy;"  Bwmett  v.  Keneington,  7  T. 
R.  210.  The  same  point  had  been  deter- 
mined in  Bowring  v.  Elmslie,  7  T.R.  216 
(a);  Netbiit  v.  Lushington,  4  T.  R.  783. 

As  to  what  shall  be  considered  a  ttrand- 
ing,  see  Dobson  v.  Bolton,  Park's  Ins.  177, 
Marsh.  Ins.  239}  Bariw  v.  Henklt,  Id. 
240;  APDougle  v.  Roy.  Ex.  Ats.  4  Camp. 
283,  1  Stark.  130,  4  M.  &  S.  503;  Car- 
rutkers  v.  Sydebotham,  4  M.  &  S.  77; 
Heoame  v.  Edmunds,  1  Brod.  ft  B.  888,  4 
B.  Mo.  15;  Rayner  v.  Oodmond,  5  B.  & 
A.  225;  Barrow  v.  Bell,  4  B.  ft  C.  736,  6 
D.  ft  R.  244. 
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i  Attomey-Greneraly  by  command  of  the  Crown,  had  filed  Trial  notputoir 

brmation  against  the  defendant,  Charles  GtenevieTe  Louis  on  affidavit  of 

stus  Andrew  Timothy  D'Eon  de  Beaumont,  a  French  ^j^^^jf 

5man,  who  was  originally  secretary  to  die  Duke  de  Niver-  S«ses,  when 

^hen  embassador  here  from  France,  and  at  his  recall  was  thecaseissoipl- 

plenipotentiary,  and  charged  witfi  the  affidrs  of  tibat  «?!">  *°<^  ^, 
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The  Kimo  Courty  till  the  arrival  of  the  Count  de  Guerchy  the  present 

,  «•  embassador.     Soon  after  which  a  warm  dispute  broke  out  be- 

D'EoN.  tween  the  Count  and  M.  D'Eon;  notes  and  contre-notes  were 

reigners,  never  published  on  both  sides,  and  at  lengthy  in  April  last,  M.  D*Eoa 

Hkeiy  to  return  published  a  laree  quarto  volume,  highly  abusing  the  Count, 

letters  of  recall.  For  which  (as  a  libel)  the  present  informar 
Procea  on  in-  tion  was  filed ;  the  subpcena  being  served  on  tne  12th  of  April, 
fonnationt.         ^j  returnable  the  9th  of  May.     By  the  practice  of  the  Court, 

the  defendant  could  not  be  brought  in  by  any  compulsory  pro- 
cess, till  the  4th  of  June;  on  wmch  day  he  thougnt  proper  to 
appear ;  and  the  information  was  filed  on  the  8th  of  June,  and 
a  copy  then  delivered  to  him.  He  could  not  be  forced  to 
plead  till  the  29th  of  June,  when  he  pleaded  the  general  issue, 
and  notice  of  trial  was  at  the  same  time  given  for  the  9th  of 
July.  And  now,  on  the  30th  June,  Morion  moved  to  put  off 
the  trial  till  the  next  Term,  on  the  defendant's  affidavit  of  the 
absence  of  four  material  witnesses,  whom  he  named,  and  swore 
to  be  sent  abroad  at  the  instigation  of  Count  Gruerchy,  but 
who  (he  believed)  would  come  over  in  next  Michaelmas  Term. 
Lord  Mansfield,  C.  J. — Is  it  possible,  that  the  evidence 
sworn  to  be  abroad  can  be  material  in  this  case  ?  Remember 
the  Case  of  the  King  and  Radcliffe{d).  There  could  be  only 
a  single  question,  Wnether  RadcMe  was,  or  was  not,  the  person 
formerly  attainted.  The  Court  told  him,  if  he  would  swear  the 
negative,  he  should  have  all  possible  indulgence,  and  [they  wouldl 
put  off  his  trial,  [he]  having  sworn  to  the  absence  of  a  material 
witness.  But  he  refused,  and  the  trial  was  brought  on  inttamier. 
L       oil     J  Let  *the  counsel  for  the  defendant  consider,  whether  the  fiicts 

laid  in  the  information  can  admit  of  any  justification.  If  not, 
the  whole  results  to  the  single  question  of  publication,  which 
is  a  fact  wholly  within  the  defendant's  knowledge.  However, 
take  a  rule  to  shew  cause,  on  Wednesday  the  4th  of  July. 

On  that  day  M.  D'Eon  swore  a  supplemental  affidavit,  that, 
on  conference  with  his  counsel,  they  had  assured  him,  that  the 
facts,  which  his  witnesses  were  to  prove,  would  be  material  on 
his  defence;  and  therefore  he  swears  **  to  his  belief;**  and  that 
the  gendemen  had  been  sent  out  of  England,  at  the  instance 
of  Count  Guerchy,  on  account  of  their  friendship  with  D'Eon, 
and,  since  they  had  been  in  France,  were  enjoined  not  to  open 
their  Ups  about  this  affair. 

The  Attomey-Generalf  SoUciior-General,  and  Wallace, 
shewed  for  cause,  that  the  new  affidavit  is  a  fresh  libel  on  the 
Count  de  Gruerchy.  That,  in  December  last,  D'Eon  set  up  a 
press  in  his  own  house ;  had  printed  off  the  hbel,  entitled  Me- 
moires  et  Negotiations,  &c.  by  the  end  of  March,  and  pub- 
lished it  the  beginning  of  April.  If  therefore  the  witnesses 
were  sent  off  by  Count  Guerchy  to  stifle  their  evidence,  (as 
was  insinuated,  though  not  positively  sworn  to),  it  must  be  since  - 
the  publication:  whereas  in  fact  they  left  England  in  Novem* 

r  • 
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last  about  their  own  affairs.  And  we  have  the  affidavit 
e  Count's  secretary,  that  they  were  not  sent  away  bv  the 
it.  They  are  now  in  the  King  of  France's  actual,  mihtary, 
ce.  Is  it  probable  he  will  send  them  over  in  next  Michael- 
Femii  merely  to  give  their  evidence  in  behalf  of  D*Eon? 
they,  who  left  England  in  November,  be  material  evi- 
es  in  respect  to  the  publishing  of  a  libel  in  the  April  fol- 
ig  ?  If  they  can  be  supposed  to  prove  any  thin^,  it  must 
be  the  truth  of  some  of  the  facts  alleged,  which  the  de- 
uit  may  weakly  suppose  to  be  a  justification;  but  that  can- 
>e  ffiven  in  evidence  (e).  It  is  not  sworn  that  the  witnesses 
ikely  to  return,  or  that  he  has  used  any  endeavours  to 
r  them  over,  though  he  has  known  of  this  prosecution  ever 

the  middle  of  April.  Trials  might  be  put  ofi^  ad  Gnecas 
tdoff,  if  such  loose  a£Sdavits  are  admitted.  And  (^per  De 
/,  Solicitor-General),  the  only  question  is,  whether  the  de- 
dant  did  print  and  publish.  In  RadcliJVs  Case  (in  order  [  *512  ] 
>tain  a  like  favour  from  the  Court)  the  Court  required  him 
he  was  not  the  person.    Why  will  not  M.  D*Eon  now 

e  did  not  print  and  publish? 
orion  and  Ashhurst,  in  support  of  the  rule,  observed,  that, 
e  defendant  be  now  convicted,  he  cannot  be  brought  to 
ment  till  Michaelmas  Term; — ^that  the  indulgence  asked 
rfil  make  only  eiffht  days  difference  in  that  respect.     That 
)'Eon  is  entitled  to  the  same  justice  and  indulgence  as 
f  subject  of  this  kingdom.     He  is  in  the  usual  course  of 
I!ourt,  which,  on  a  general  a£Sdavit  of  the  absence  of  any 
irial  witness,  will  always  put  off^  the  trial,  for  once  at  least, 
e  application  is  repeated,  without  disclosing  some  special 
imstances,  it  is  then  indeed  looked  upon  as  an  artifice  to 
e  any  trial.     But  i^  as  is  suggested,  the  King  of  France 
not  suffer  his  subjects  to  come  over  to  give  evidence  on      ^ 
if  of  D*Eon,  the  Justice  of  England  ought  to  put  off^  the 
indefinitely,  even  ad  Gnecas  kalendas.     In  the  King  and  Trial  put  off  till 
nda  Williams,  where  an  information  ex  officio  was  filed  V^"*""^ 
ist  her  for  a  cheat  in  pretending  to  be  an  officer's  widow,  ,^„g  f^te^" 
horn  it  was  alleged  she  was  never  married;  she  swore  to  rial witncw, who 
ibsence  of  a  material  witness  in  Scotland,  who  refiised  to  wai  outof  Eng- 
5,  and  was  out  of  the  reach  of  any  process  from  this  Court.  ^^^  Jo  attend 
Court  put  off^the  trial,  and  said;  **  Unless  the  prosecutors  the  trial 
Id  consent  to  let  a  commission  go  into  Scotland  to  examine 
ibsent  witness,  they  would  put  off^  the  trial  from  time  to 
"  C/0*    ^o  avoid  the  imputation  of  collusion,  the  defend- 


R,  T.  Baker,  Bull.  N.  P.  9 ;  1  Hawk, 
c.  73,  t.  6  {  4  Bac  Abr.  Libel,  (A) 
155,  ace. 

I  S.  C.  dted  by  Lord  Matufieldt  in 
«  T.  Fabrigas,  1  Cowp.  174;  S.  P. 
V.  NewnkoMt  2  Dotig.  419.  So 
!  on  an  information  the  defendant 
d  to  put  off  the  trial,  the  Court  re- 
to  grant  the  application,  unless  he 
consent  to  the  examination  of  a  wit- 
nr  the  Crown  upon  interrogatories; 


and  in  that  case  it  was  held,  that  depod- 
dons  so  talcen  might  be  read  in  a  criminal 
case;  R.  t.  Morpkew,  S  M.  &  S.  60S. 
The  Court  of  C.  P.,  in  one  case,  refused, 
by  putthig  off  the  trial,  or  otlier  indirect 
means,  to  compel  a  plaintiff  to  consent  to  a 
commission  fx  the  examination  of  wit- 
nesses in  Scotland ;  CaUkmd  r,  Faughant 
1  Bos.  &  P.  810;  see  also  Att.  Oetu  t. 
LaragoUfft  3  Price,  221. 
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Thx  Kimo     ant  hafi  sworn,  in  the  common  fonn,  that  .he  did  not  send  the 

iVEoir        witnesses  away,  and  that  Guerchy  did.    If  Gruerchy  did  not, 

v»      V    — '  why  does  he  not  swear  it  himself?    Does  he  think  himself  too 

great  a  man  ?     He  appears  here  in  no  other  light,  than  that  of 

a  subject  of  England  prosecuting  for  a  misdemesnor,  and  ap- 

'    pealing  to  the  justice  of  the  coimtry.     Long  before  Novembor, 

l>ooks  were  published  in  respect  to  this  dispute;  I  will  not  tm 

by  whom;  for,  till  the  course  of  the  Court  is  ayowedly  altered, 

I  will  not,  on  such  a  motion,  disclose  the  merits  of  my  client's 

defence.   Guerchy  might  send  the  men  abroad  to  prevent  them 


[    ♦SIS 


from  giving  evidence  against  the  facts  which  were  alleged 
]  against  D*bon  by  his  *  antagonist.  D'Eon  never  thought,  not 
was  told,  that  the  truth  of  the  facts,  alleged  in  a  libel,  might 
be  given  in  evidence.  He  was  told,  and  has  sworn  it,  that,  i 
the  gentlemen  could  give  the  evidence  he  said  they  would,  it 
would  be  very  material :  perhaps  not  in  justification,  but  in  ex- 
tenuation. But,  in  what  manner  material,  the  Court  will  not 
expect  us  to  disclose.  No  delay  is  imputable  to  D'Eon :  he 
wpeared  in  time,  and  was  not  contumacious.  Is  he  to  outrun 
the  zeal  of  the  prosecutor,  and  appear  before  the  law  com* 
mands  him,  or  else  not  be  entitled  to  common  indulgence?  I 
did  not  expect  to  have  heard  Mr.  Radcliffe's  Case  applied  to 
the  present  case.  That  was  an  instantaneous  proceeding,  in 
the  nature  of  an  inquest  of  office :  and  therefore  (says  Mr.  Jus- 
tice Foster)  could  not  be  put  off,  unless  upon  good  cause. 
Whoever  reads  that  case  attentively  will  observe,  that  Mr.  Jus- 
tice Foster  himself  seems,  in  some  of  his  days,  to  have  wished 
that  the  trial  had  been  then  put  off(^). 

Yates,  J, — In  my  juvenile  days,  I  used  to  think  that  was 
a  hard  case.  I  have  lived  to  see  reasons  why  I  think  it  a 
right  determination.  It  was  a  matter  entirely  in  his  own 
knowledge. 

Lord  Mansfield,  C.  J. — I  don't  believe  Mr.  Justice  Foster 
had  any  doubts  about  the  propriety  of  bringing  on  the  trial. 
One  thmg  he  had  mistaken,  and  therefore  doubted  about.  He 
thought  the  Court  had  refused  to  let  the  prisoner  plead  the 
act  of  indemnity,  after  he  had  pleaded  in  chief.  But  I  set 
him  right  in  that  particular  before  he  published :  and  I  believe 
he  corrected  it.  The  act  of  indemnity  excepted  all  who  had 
broke  prison,  which,  we  were  prepared  to  shew,  Mr.  Radcliffe 
had  done :  on  notice  of  whicn,  his  counsel  did  not  insist  on 
their  plea. 

Morton. — I  hope  that  case  shall  never  be  applied  as  a  pre- 
cedent to  make  a  defendant  disclose  and  anticipate  his  de- 
fence, in  order  to  obtain  a  common  favour.     What  our  de- 
[    •SH    ]  •fence  is,  I  will  not,  for  the  sake  of  precedent,  disclose;  but 

if  nothing  should  be  left  to  a  jury  in  the  case  of  libels  but  the 
mere  publication,  I  am  sure  tndt  much  time  has  been  lately 

{g)  Post.  Cr.  Law,  40;  antet  3,  5.  C  shewn.    It  hu  never  linee  been  eoniider- 

Lord  JKrayon,  obtenring  upon  that  caie,  ed  as  a  precedent,  or  at  all  acted  nDdcr;" 

said;  «  How  far  that  case  was  relished  at  hi  Duhtrl^  ▼.  Gwmliy,  Padce'a  N.  P.  C 

the  timer  the  public  opinion  of  it  has  suice  97. 
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before  vour  Lordship.  (Alluding  to  Wilkes* s  Case  (A) 
lishing  the  North  Briton,  No.  45,  in  which  the  tendency 
lire  of  the  Ubel  was  amplv  discussed  at  the  trial.) 
Mansfield,  C.  J. — Informations  ex  officio  are  per- 
the  King's  prosecutions.  No  man  is  there  to  be  con- 
in  the  light  of  a  promoter  or  private  prosecutor.  No 
so  great,  no  proceedings  so  instantaneous,  but  that, 
fficient  grounds,  the  trial  may  be  put  off.  Mr.  Had- 
2sise  did  not  proceed  upon  the  instantaneous  nature  of 
I.  If  the  usual  form  of  the  affidavit  is  observed,  and 
no  special  ground  of  suspicion,  the  rule  goes  of  course, 
bere  be  such  ground,  it  is  refused  unless  the  party  will 
farther  and  minuter  circumstances  (f):  or,  if  it  appears 
Te  is  an  affected  delay,  the  rule  is  also  then  refused, 
things  are  necessary  to  put  off  a  trial. — 1.  That  the 
is  really  material  (k),  and  appears  to  the  Coiu*t  so  to 
lave  often  known  it  refused  unless  the  party  will  say 
point  he  means  to  examine  him.  2.  That  the  party 
plies  has  been  guilty  of  no  neglect (/).  3.  That  the 
can  be  had  at  the  time  to  which  the  trial  is  deferred. 
dcliffes  Case  is  now  out  of  the  question.  For,  1.  It 
most  clearly  now,  that  they  cannot  be  material  evi- 
They  went  abroad  in  November,  and  therefore  can- 
naterial  evidences  to  the  publication  in  March,  in  Eng- 
As  to  any  circumstances  of  alleviation,  if  proper  to  be 
red  before  the  judgment,  he  may  lay  them  before  the 
>y  affidavit  (m).  The  defendant  insinuates  that  they  were 
road  by  Count  Guerchy  to  prevent  their  giving  of  tes- 
But  that  is  impossible,  from  the  difference  of  dates 
es.  He  swears  also,  that  they  have  orders  not  to  open 
ips  about  the  affair  between  him  and  Guerchy.  That  [ 
mpossible.  The  affair  must  mean  this  prosecution,  or 
lothing  to  the  present  purpose :  which  was  commenced 
er  they  were  sent  or  went  abroad.  2.  The  defendant 
ice  of  this  prosecution  on  the  12th  of  April.  It  appears 
tate  trials  (passim),  that  notice  is  held  to  be  given  by 
rant  of  commitment.    In  all  that  time  no  endeavour  has 
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Burr.  2527,    19  How.  St.  Tr. 

vhere  writi  of  mandamus  issued 
irticular  statute  to  examine  wit- 
oad,  the  Court  would  not  post- 
trial  till  the  return  of  the  writs, 
defendant  laid  before  the  Court 
si  grounds  by  affidavit  as  might 
em  to  think,  that  the  witnesses 

be  examined  were  material  to 
e;  iZ.  V.  Janes f  8  East,  31,  where 
mborough  approves  of  the  rule 

in  the  text;  Id.  37.  It  also 
ears,  that  the  common  form  of 
rit  is  to  mention  the  persons  oq 
oant  the  trial  is  sought  to  be  put 
ne,  and  that  the  'de&ndant  (or 
''it  advised  and  believes  that 


their  evidence  will  be  material  to  him  up- 
on the  triaL"  As  to  putting  off  the  trial  in 
civil  cases,  see  Lord  v.  Cooks f  ante,  436.. 

(At)  In  ft.  V.  Jones,  8  East,  33,  the  de- 
fendant swore,  "  that  he  was  advised  and 
believed,  that  their  evidence  would  be  ma- 
terial for  him  upon  the  trial:"  but  Lord 
Ellenborough  intimated,  that  the  affidavit 
was  not  sufficiently  iuU;  omitting,  as  it 
did,  to  shew  in  what  respect  the  evidence 
of  the  vdtnesses  was  material  S.  P.  Day 
V.  Samson,  Barnes,  448;  Corbyn  v.  Daw* 
son,  2  Tidd's  Pr.  817,  (ed.  1821). 

(/)  Saunders  v.  Pitman,  1  Bos.  &  P. 
33,  ace 

{m)  S%9R.^.  ButdiUp  4  B.  ft  A*  S14, 
319. 


^J 
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The  Kino     been  made  to  bring  these  gentlemen  over.    S.  They  are  all 
^^-  subjects  of  France.   The  presumption  therefore  is,  (unless  you 

J^  ' t  shew  a  special  ground  to  the  contrary),  that  they  will  not  come 

back  to  England.  The  presumption  is  otherwise  in  British 
subjects;  that  they  will  return  to  their  own  native  soil  and  do- 
micil.  Two  are  in  the  army,  and  cannot  come  without  special 
permission.  In  SieePs  Case,  indicted  for  perjury,  there  was  a 
lull  affidavit,  that  one  Matthews,  at  GKiadaloupe,  was  a  mate- 
rial witness. — The  Court  refused  to  put  off  the  trial:  and  wheiu 
it  came  on  it  was  manifest,  that  Matthews  could  not  have  been 
at  all  a  witness  to  any  tbing.  In  the  King  and  Luckup^  the 
Court  would  not  put  off  the  trial,  till  the  defendant  shewed  a. 
special  ground  for  believing  that  his  witnesses  would  come 
over,  and  came  into  terms  of  stopping  all  actions  in  the  Com- 
mon Pleas.  In  the  Case  oi  Belinda  JVUliams,  the  sole  ques- 
tion was,  whether  married  or  not  married.  All  the  witnesses 
were  in  Scotland.  By  consent,  as  this  was  a  civil  fiu^t,  it  went 
down  to  be  tried  bv  commission,  as  if  in  a  civU  action. 

WiLMOT,  J. — The  rule  is  the  same  in  criminal  and  civil 
cases,  and  whether  the  information  is  granted  by  the  Court,  or 
filed  by  the  Attorney-General.  In  common  cases  it  has  heea 
sufficient  to  swear  generally  to  the  absence  of  material  wit- 
nesses ;  though  I  have  alwavs  thought  the  rule  too  loose.  But 
[    *516    ]  even  in  a  common  action,  ii  the  witnesses  are  foreigners,  ^the 

general  affidavit  will  not  be  sufficient.  The  presumption  is, 
^at  natives  of  Great  Britam  will  return  to  it,  and  that  fo- 
reigners wiU  not.  As  to  the  insinuation  that  M.  Guerchy  sent 
the  men  abroad  to  take  off  their  evidence,  were  the  fact  well 
proved,  I  should  think  it  a  reason  to  put  off  the  trial  for  ever. 
But  it  is  not  proved,  nor  is  even  a  belief  of  it  sworn  to.  They 
went  abroad  before  the  book  began  to  be  printed.  Impossible, 
therefore,  that  the  insinuation  should  be  true.  Where  there  is 
evidentia  rei  against  even  a  positive  oath,  that  the  absent  wit- 
nesses are  material,  the  Court  will  not  put  off  the  trial;  espe- 
cially as  no  pains  have  been  taken,  no  endeavours  used,  to 
bring  them  over. 

Yates,  J. — Whatever  indulgence  the  law  gives  to  defendants 
in  civil  cases,  it  ought,  a  fortiori^  to  give  in  criminal.  In  both 
the  view  is  to  obtain  justice.  Whether  the  trial  be  accelerated 
or  retarded,  the  view  is  the  same.  Two  rules  are  necessary  to 
be  observed: — 1.  The  evidence  must  be  material:  S.  That  it 
may  be  attainable.  1.  The  Court  will  not  drive  the  defendant 
to  disclose  what  the  evidence  is; — but  though  he  swears  the 
man  a  material  witness,  that  oath  is  not  conclusive.  If  the 
other  side  can  shew  it  impossible;  as  if  the  witness  be  the  hus- 
band or  wife  of  the  party,  or  has  been  abroad  seven  years,  and 
the  cause  of  action  arose  last  year,  this  will  counterbalance  his 
oat)i.  But  in  the  present  case  there  is  no  occasion  to  consider 
the  materiality;  because,  2.  The  presumption  is,  that  the  eri- 
dence  cannot  be  obtained,  and  the  defendant  has  shewn  no  en- 
deavours  to  bring  the  witnesses  over. 

Rule  discharged,  absenie  Dennison,  J. 
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N.  B.  On  the  9th  of  July  the  defendant  was  tried,  and,     The  Kimo 
after  proving  the  Duke  of  ^ivernois's  character  and  recall,       d'Eon. 

M»  D'Eon's   station,  character,    and   recall,   and   the  Count  ^ w — '. — ' 

ie  Guerchy's  present  character  as  embassador;  that  D*Eon 
set  up  a  press  in  his  owh  house,  printed,  published,  and  sold 
the  books;  and,  upon  reading  to  the  jury  the  most  exception- 
able passage,  •he  was  convicted  on  the  information;  no  counsel  [  *517  ] 
wpearing  in  his  defence.  Mr.  Aitamey  and  SoUcUor-General^ 
oificisione,  Clayton,  and  WaUace,  of  counsel  for  the  Crown. 
After  which.  Lord  Mansfield  observed  'to  M.  Mechel,  the 
Prussian,  and  other  foreign  embassadors,  then  attending  the 
Court,  that  the  laws  of  England  paid  as  high  a  regard  to  the 
function  of  embassadors,  and  would  equally  protect  them  from 
all  insults,  as  well  on  their  reputation  as  their  persons  or  pro- 
perty, as  the  laws  of  any  other  country.  M.  D*Eon,  on  being 
denied  a  longer  day,  thought .  proper  to  make  no  defence. 
Otherwise  it  was  expected  he  might  nave  challenged  the  array, 
for  want  of  jurors  de  medietate  linguae.  But  it  was  conceived 
such  challege  would  have  been  too  latCi  unless  he  had  prayed 
9ucb  jury  by  a  suggestion  on  the  record,  that  he  was  a  fo- 
reigner, at  the  time  of  awarding  the  venire.  For  this  see 
Staundford's  P.  C.  1. 3,  c.  7;  Dyer,  144,  357;  Co.  Litt.  167  b; 
Cro.  Eliz.  869;  1  Keb.  547(ii). 

(«)  See  also  2  Hale,  H.  P.  C.  c.  36,  p.  271 ;  2  Hawk.  P.  C.  c.  43,  s.  40;  3  Bac. 

Abr.  Jwnft  (B),  8;  4  Bla.  Comm.  352. 
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Walker  r.  Perkins,  Administrator. 

iK  C.  3  Burr.  1568. 

1)EBT  on  bond  for  600/.     Defendant  prays  oyer  of  the  con-  Bond  for  coha- 
dition;  which  recited,  that  the  intestate,  William  Perkins,  and  J;|J^^^^^^*^ 
Bfary  Walker,  the  plaintiff,  having  contracted  a  love  and  value  b^" obiiJSr, 
jibr  each  other,  had  agreed  •to  hve  together  on  the  following  [    •sjg    ] 
tenns: — that  he  should  find  her  with  board,  lodging,  clothes,  andforamain- 
iiid  a  servant  to  attend  her;  and,  if  he  happened  to  die  in  her  !fj°*I*"  ■'^*' 
Bfe-time,  or  should  refuse  to  live  with  her,  he  should  pay  her  ^^^^   •  "^ 
in  annuity  of  60Z.  per  annum:  and  that,  if  she  left  him,  or  kept 
company  with  any  other  man,  he  should  not  be  obliged  to  pay 
her  the  annuity,  or  to  find  her  in  board,  &c.     The  condition 
of  the  bond  was  Aerefore  for  the  performance  of  this  agree^ 
Bient.    Whereupon  the  defendant  pleaded,  that  this  bond  wa» 
given  for  an  unlawftil  consideration,  that  of  living  together  in 
a  state  of  fornication,  and  was  therefore  void  in  law.    Plaintiff 
feplied,  that  she,  being  a  virgin,  was  seduced  by  the  said  Per- 
kins; and  that,  for  making  a  provision  for  her,  and  as  a  com- 
pensation for  her  chastity,  he  gave  her  the  said  bond.    To 
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Wal&er 

V. 

Perkins. 


which  the  defendant  demurred  in  law,  and  assigned  several 
objections  in  point  of  pleading,  wjiich  were  waived  on  the  ar- 
gument, by 

Wedderbumy  for  the  defendant,  who  insisted,  that  on  the 
face  of  the  bond  it  appeared  to  be  an  illegal  consideration,  and 
therefore  the  bond  void. 

Blackstone,  for  the  plaintiff,  argued,  that  the  setting^  aside 
such  bonds  was  as  much  an  encouragement  to  seduction  in  one 
sex,  as  establishing  them  would  be  to  incontinence  in  the 
other;  and  that  seduction  is  the  more  odious  crime.  That 
the  condition  in  the  bond  was  twofold;  1st,  To  engage  her  to 
live  on  with  him  in  a  state  of  debauchery,  which  is  clearly  im- 
moral, and  therefore  contrary  to  law.  ^d.  To  make  a  {pro- 
vision for  her  in  case  of  his  death ;  which,  as  she  was  debaudh 
ed  by  Terkins,  is  clearlv  a  good  consideration,  within  the  Cases 
of  Lady  Annandale,  2  P.  Wms.  482  (o) ;  Cray  and  Rooke,  For- 
rester, 153,  &c*  That  if  a  bond  be  conditioned  to  perform  two 
things,  one  contrary  to  law,  and  the  other  consistent  with  law, 
the  bond  shall  be  good  as  to  the  latter,  and  only  void  as  to  the 
former.  That  if  the  bond  had  been  put  in  suit  for  not  contino- 
ing  to  live  together,  the  plaintiff  coidd  not  have  recovered; 
but  being  now  sued  on  the  virtuous  part  of  the  contract,  to 
recover  a  maintenance  after  the  oblicror's  death,  it  vras  lesal 
[    *519    J  *And  in  support  of  this  doctrine,  he  cited  Chesman  and 

NcUnbyf  Lord  Raym.  1456,  Stra.  739,  as  fully  in  point. 

But  per  Cur\-^The  consequences  drawn  would  be  just,  did 
not  the  foundation  fail  in  point  of  fact.  Here  is  no  virtuous 
part  in  the  contract:  all  is  calculated  for  the  purposes  of 
prostitution.  And  per  Wilmot,  J, — Instead  of  priemiftmm' 
dicitite,  this  is  pretium  impudicitue.  Therefore,  per  tot.  Cur, 
{absente  Dennison,  J.,  throughout  the  whole  Term), 

Judgment  for  the  defendant  (^). 


(o)  S.  a  3  Bro.  P.  C.  445,  or  1  Bro.  P. 
C.  250  (2d  ed.). 

(p)  As  to  bonds  and  deeds,  the  distino 
tion  seems  to  be,  that  where  the  bond  or 
deed  appears,  cither  on  the  fiure  of  H,  or  .by 
evidence,  to  have  been  given  wiA  a  view 
to  procure  or  continue  an  illicit  connection, 
then  it  is  void,  being  pramium  iwtpudiciiiat 
bnt  where  it  u  given,  not  widi  that  intent, 
tfier  cohabitation,  even  to  a  woman  of 
previous  loose  character,  but  more  espe- 
cially to  a  woman  seduced  by  the  obligor 
or  grantor,  befaig  in  that  case  pramium 
pu^cUke,  it  is  valid :  Lady  Amiandak*t 
Ca.,  dted  in  the  text.  So  a  voluntary 
bond,  given  by  a  person  to  a  common  wo- 
man qfter  he  had  kept  her  two  years,  was 
not  relieved  against,  upon  a  bill  brought 
by  the  executor  of  the  obligor.  There  Ld« 
Camden,  C,  observed,  "  The  cases,  which 
have  been  determined  against  securities 
given  to  common  prostitutes,  went  upon 
the  droumstance  of  the  securities  bring 
given  previcus  to  the  cohabitation ;  a  con- 
sideration, which  hehig  twrpit  in  its  mi- 


ture,  the  Court  has  relieved  against  then. 
There  is  no  principle  in  equity  which  sayi 
a  man  may  not  give  a  voluntary  bond  to  a 
common  prostitute ;  it  would  be  going  bat 
a  little  further  to  say,  he  eoold  not  giie 
tier  money,  without  her  being  UaUe  to  le 
called  upon  for  it;"  HiU  v.  SpemetTt  AmfcL 
641.  "  No  doubt  a  bond  would  be  void, 
where  it  expresses  tfie  cofisideratkm  ef^ 
tmre  cohabitetion;"  per  Ld.  Lmgkktirm^ 
C,  in  Franco  v.  Btiiom,  3  Yea.  Jun.  M, 
where  the  cases  on  this  ptnnt  are  odQectod; 
there  the  counsel  said,  ai'gmmda,  "  T%e 
principles  upon  wUcfa  the  Conit  acti  an 
stated  in  a  variety  of  caaes,  which  all  p 
pointedly  to  this  distinction,  that  if  thoe 
has  been  this  sort  of  coliabitaidon,  and  Ae 
nan  chooees  voluntarily  to  ^e  a  band, 
witliout  any  referenoe  to  a  continuation  sT 
that  intercourse,  it  is  undoubtedly  good; 
more  so,  if  he  was  tlie  autlior  of  her  imn: 
but  if  she  lias  been  a  person  living  in  aM- 
tery  with  others,  and  she  pn^poaes  f»  gp 
and  live  with  A.  upon  considermtion  of  lodi 
a  bond,  the  cases  are  aO  uniftm,  thitttii 
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1  order  it  to  be  ghen  up."  Which 
ited  cases  were  coDfirmed  in  Gray 
Sf  5  Ves.  Jun.  286,  where  a  vo- 
ond  given  during  cohabitadon  to 
,  previously  of  a  very  loose  li^, 
dered  unimpeached ;  out  anotht r 
rwardsi  expressly  securing  a  con- 
of  the  conoenon,  was  considered 
w  ex  turpi  anud,  Clarke  v.  P<- 
Ltk.  333,  337,  semb,  centra;  but 
bond  was  cancelled  by  consent  of 
So  in  Ex  parte  Iford^  died  in 
Mumford,  15  Yes.  Jun.  290,  I«d. 
leld,  that  upon  a  bond  or  a  bill  of 
,  given  as  a  compensation  for  the 
ot  as  the  price  of  a  future  illicit 
I,  an  action  might  be  inaintainad^ 
;  one  pretended  to  convey  an 
Eutopia)  to  a  woman  as  pnenU- 
iit  and  in  fiu:t  there  waa  no  such 
C.  B.  PengieUy  ordered  so  much 
reyed  out  of  the  best  part  o^bis 
^ary  v.  Stafford,  Ambl.  520.  So 
pven  in  consideratbn  that  the 
ould  mairy  a  womas  who  had 
many  years  with  the  obligor,  was 
in  Ex  parte  Cotterell,  Cowp.  74 ?. 
re  the  condition  of  the  bond  was 
consideration  of  cohahita^ion  hadf, 
demurrer  the  bond  was  held 
'live,  J. — **  I  am  in  a  Court  of 
law,  and  not  in  an  Ecclesiastical 
r  a  man  has  lived  wiM^  a  girl,  and 


afterwards  givee  her  a  boni^  it  is  good ;" 
Turner  v.  Faughan,  2  Wils.  339.  But 
where  a  young  woman  was  seduced  by  a 
married  man,  knowing  him  to  be  married 
at  the  Mooe  of  her  seduction,  a  bill  brought 
by  her  for  payment  of  an  annuity  was  dis- 
missed: but  without  costs;  Prieit  v.  Par- 
rot, 2  Yes.  S.  160»  S.  P.  Mathetae  v. , 

1  Madd.  558;  i;«ady  Cox's  Ca.  3  P.  Wm^  . 
339 ;  RoUnson  v.  Gee,  1  Yes.  S.  254,  wberi^ 
a  husband  had  assigned  his  wife  to  the 
obligor,  with  covenants  for  quiet  enjoy* 
vainat  and  fivther  assurance..  See.  also 
Knye  v.  Moore,  1  Sim.  &  St.  61,  2  Sim.  ^ 
St  260. 

4ut  past  cohitbitation  ia  not  a  sufficient 
epnsideratioa  to  support  an  asswnpsU*  Per 
Cur, — "  It  is  not  averredj  that  the  de- 
fendant was  the  seducer,  and  there  is.  no 
authority  to  shew,  that  past  cohabitation 
alone/  or  the  ceasing  to  ephahit  in  futura, 
is  a  good  consideration  dot  a  pi^omise  of 
this  nature.  The  pases  dted  are  distin- 
guishable from  this,  because  they  are  aH 
cases  of  deeds ;  and  it  b  a  very  diffin^uA 
question,  whether  a  connderation  be  suf- 
ficiency good  to  maintain  a  promise,  and 
whether  It  be  so  illegal  as  to  make  the 
deed,  which  required  no  considerationy 
void ;"  Binmngton  v.  fValHs,  4  B.  &  A. 
650.  See  also  Robinson  v.  Cox,  9  Mod. 
263;  and  Gibson  v.  Dickie,  3  M.  &  S.  463. 


Walkek 

0. 

Peruns. 


I,  on  Demise  of  Edward  Satterthwaite  v.  Charles 

Satterthwaite. 

li  reserved  from  Lancaster  Assizes^  on  ejectment.  The 
ses  were  a  customary  estate  of  inheritance,  descendible 
nc^tor  to  heir  according  to  the  custom  of  the  manor; 
ly  the  custom,  all  tenements  are  devisable  by  will  in 
I  without  surrender.  Old  Clement  Satterthwaite,  bein^ 
ed  tenant  in  fee,  by  will,  27th  November,  1738,  devised 
Bmisses  to  WilUam  S^atterthwalte,  his  fourth  son;  for  the 
William  Satterthwaite,  son  of  the  said  WiUiam,  for  his 
nance  and  education,  till  he  attained  the  a^  of  twenty- 
ars;  after  which,  he  devised  the  same  to  William  Sat- 
aite,  the  grandson,  and  hia  heirs.  WilEam,  the  son  of 
nt,  entered  and  was  admitted.  William,  the  ^andson, 
lefore  twenty-one,  unmarried;  and  the  defen£int  is  hb . 
tr  and  heir  at  law.  Clement,  the  eldest  son  and  heir  of 
visor,  died  after  WilHam,  the  grandson,  leaving  Edward, 
xt  brother  and  henr  at  law;  who,  (4th  May,  1761,  de* 
dl  his  customary  estates  to  his  nephew,  Edward  Satter- 
e,  the  lessor  of  the  plaintiff,  in  fee.  Neither  Clement,  the 
or  Edward,  his  brother,  were  ever  admitted  tenants,  or 
Q  possession  of  the  rents  and  profits ;  and  there  is  no  in- 
of  devising  customary  estates  in  this  manner,  before  ad- 
ce. 

EE  2 


Devise  to  A.  for 
the  use  of  B.  till 
B.  attains  the 
age  of  twenty- 
one,  and  then 
to  B.  in  fee ; 
the  fee  vests 
immediately  in 
B. 
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Qu.  Ist.  As  William^  the  grandson,  died  before  twenty-ofltf, 
whether  the  premisses  descended  to  his  heir  at  law?  If  not, 

•2d.  As  Edward,  the  son  of  Clement,  was  never  admitted, 
whether  the  premisses  passed  by  his  will? 

Blackstonef  for  the  plaintiff,  admitted,  that  (though  in  Gates 
and  HaliweUi  1  Lieon.  101,  it  is  held,  that,  on  a  devise  to  A. 
till  B.  attains  the  ase  of  twenty -two,  and  then  to  B.  in  fee,  the 
inheritance  descends  in  the  interim  to  the  heir  at  law,  yet)  all 
the  subsequent   cases  (9),  from  Borcuton^Sf  3  Co.  19,  to  the 

!)redent  time,  are  so  exceeding  strong,  that  in  such  a  case  the 
ee  vests  in  B.  immediately;  mat  uiuess  the  present  case  can 
be  distinguished  from  those,  it  would  be  even  indecent  to 
argue  it.  And  the  oidy  distinction  he  could  see  was,  that  in 
all  the  former  cases,  the  first  devise,  quousque,  has  been  to  a 
third  person,  and  for  the  benefit  of  third  persons;  creditors, 
widows,  younger  children,  &c. ; .  and  then,  as  the  testator  has 
made  no  oth^r  disposition  of  the  fee,  but  by  giving  it  to  the 
remainder-man,  the  law  vests  it  immediately,  tnough  to  be  en- 
joyed in  futuro:  but  in  the  present  case,  as  the  precedent 
estate  is  given  to  the  father  for  the  use  and  benefit  of  his  son 
till  twenty-one,  and  after  his  attainer  of  that  age,  then  to  the 
son  in  fee,  it  shoidd  seem  that  the  intent  of  the  testator  was, 
that  he  should  not  have  the  fee  till  aftier  he  has  attained  that 
age,  but  that  the  fee  descended  in  the  interim  to  the  testators 
heir  at  law.  This  distinction  seems  warranted  by  the  doctrine 
o{  North,  C.  J.,  in  Taylor  and  Biddal,  2  Mod.  289;  '*  testa- 
tor devised  to  Elizabeth,  his  sister  and  heir,  till  her  son  at- 
tained twenty-one ;  and  then  to  the  son  in  fee.  Held,  that 
''  the  fee  vests  in  the  son  immediately ;  because  the  testator 
'^  could  never  intend  the  inheritance  should  vest  in  that  person 
''  to  whom  he  had  devised  the  term.'* — Now  in  this  case,  the 
term  is  in  effect  devised  to  the  grandson;  and  therefore,  ac- 
cording to  this  reasoning,  he  shedl  not,  during  the  term,  hafe 
the  fee. 

Clayton,  for  the  defendant,  cited  Hat/ward  and  White  {r)t 
Hil.  30  Geo.  2,  B.  R. :  devise  to  trustees  and  their  heirs,  in 
trust  to  pay  the  profits  for  the  education  of  John  and  Thomas 
Hayward  during  their  minority;  and  when  they  attain  the  age 
]  of  *  twenty-one,  then  to  the  use  of  them  and  their  heirs.  The 
Court  held,  that  the  will  passed  an  immediate  interest  to  the 
brothers,  and  the  trustees  are  only  as  guardians  during  their 
minority.  The  interest  is  vested,  not  contingent ;  and  to  take 
effect  in  possession,  when  of  i^e. 

And  the  Court  was  clear,  that  in  the  case  at  bar,  WilliaiDi 
the  father,  was  only  in  the  nature  of  a  guardian  to  his  son;  asA 
that  the  fee  simple  vested  instantly  m  WiUiam,  the  son(i)- 


(( 


<€ 


(q)  Whid)  are  collected  in  Fearne's  C. 
R.  241,  et  seq.i  Vin.  Abr.  Demte,  (N.  b); 
Com.  Dig.  Id.  (N.  18). 

(r)  Or  GoodtUle  dem.  ffayunrdy.  White, 
2  Burr.  ^28,  1  Lord  Kenyon,  506. 

(«)  So  in  a  devise  to  tnuteei  till  A.  ihall 


attain  the  age  of  twenty-four,  and  vtoibe 
shall  attain  that  age,  to  him  in  fee,  A.  «*> 
held  to  take  a  vetted  interest,  widch  de- 
scended to  his  heirs  upon  hb  dying  befiM* 
twenty-four.  Ld.  Kenffm, — "  The  worf» 
then  and  when  only  denote  die  time  whc" 
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fore  the  second  point  was  not  argued,  and  there  was 
lent  for  the  defendant,  viz.  That  me  plaintiff*  be  non- 
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lainder  shall  take  effect  in  pot- 
•  AihhurtU  J.—"  Had  the  de- 
id  these  words,  '  if  A.  shall  attain 
of  twenty-four/  that  would  have 
a  condition  precedent,  and  no  in- 
ould  have  vested  In  him  unless  he 
ined  that  age.  But  here  the  de- 
estate  was  to  take  effect  in  pos- 
when  he  should  attain  the  age  of 
four.     And  this  is  like  the  case  of 


a  legacy  to  he  paid  when  die  party  attaina 
the  age  of  twenty-one;  that  is  a  vested 
legacy :  but  if  the  legacy  be  to  be  paid  |f 
the  legatee  attain  the  age  of  twenty-one,  it 
is  not  vested;"  Doe  v.  Lea^  3  T.  R.  41, 
(see  lP.Wms.170;  Willes,  338);  S.P. 
Warier  v.  Warier^  2  Brod.  &  B.  349,  and 
see  Ma/ehiM  v.  Reymoldt,  S  Brod.  &  B. 
12L 


Denm 

«. 
Sattbr- 

THWAITB. 


Evans  on  Denuse  of  Brooke  «.  Astley. 

S.  C  AnUt  499. 

S  case  was  agwi  argued  by  Seneant  Hewitt  for  the 
iff*,  and  Norton^  Attorney-General,  for  the  defendant; 
which  the  Court  gave  judgment. 

rd  Mansfield,  C.  J. — ^The  reason  of  the  multiplicity  and 
ng  disagreement  of  the  cases  in  the  old  books,  concerning 
words  shall  create  an  estate  tail,  and  what  an  estate  for 
1  a  will,  has  arisen,  not  so  much  from  endeavouring  to 
'  the  intent  of  the  testator,  as  from  adhering  to  an  old  rule 
V,  that  the  ancestor  cannot  take  a  mere  estate  for  life, 
ji  the  same  deed,  an  estate  be  given  to  his  heirs  as  pur- 
rs. The  reason  of  this  rule  was  founded  in  feodal 
^  (/).  For  otherwise  the  lord,  on  the  death  of  the  an- 
',  would  be  defrauded  of  his  feo4al  profits.  But  since 
tenures  have  been  taken  away,  the  Courts  have  indeed 
ed  the  rule  of  law  where  the  case  was  plainly  and  directly 
1  it,  but  have  departed  out  of  it  wherever  the  intent  of 
3stator  was  clearly  against  it.  This  has  occasioned  the 
y.  The  true  construction  of  the  testator's  intent  is  to  be 
ted  from  his  will,  taking  in  the  nature  of  the  thing  de- 
and  the  relations  the  persons  stand  into  him.  ^The 
iff*  claims  as  right  heir  to  the  testator,  to  whom  the  last 
nder  is  limited  by  the  will.  He  therefore  claims  under 
ill:  and  the  same  construction  must  now  be  used,  as  if 
am  Hulton,  or  any  other  intermediate  remainder-man,  had 
living,  and  had  brought  this  action.  Therefore  all  argu- 
i  are  out  of  the  case  which  have  said,  that  heirs  at  law  are 
favoured,  and  that  nothing  but  necessary  implications  can 
lerit  them(i?).  No  doubt  upon  this  question  could  have 
ed  into  the  head  of  any  plain  man  unused  to  legal  niceties. 
t  must  be  the  construction  of  this  devise,  to  favour  the 
ifTs  claun?  Either,  1st,  That  it  is  void  for  uncertainty; 
dly,  That  the  after-born  sons  took  estates  for  life  as  joint- 


A  devise  to  tlie 
three  sons  of  A. 
in  tail  male  sac- 
cessively;  re- 
mainder to  all 
and  every  the 
after-bom  sons 
of  A.,  without 
naming  any 
estate ;  remain- 
der, for  want 
of  such  issue,  to 
B.  in  tail  male: 
the  after-bom 
sons  of  A.  take 
arf  estate  in  tail 
male. 


[  "sga  ] 


i.  P.  ante,  266;   and  see  1  Mer. 


(v)  Qiutre:  see  Alkm  ▼.  Heher,  amU, 
22,  and  Hurst  v,  Wineheltea,  ante,  187. 


zsst 
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tenants ;  or,  Sdly,  That  they  took  estates  for  life  eruecemvely. 
As  to  the  first,  nothing  is  more  certain,  than  that  the  testator 
meant  to  perpetuate  his  estate  in  his  name  and  fanuly^  and, 
so  far  as  the  law  will  permit,  we  must  carry  that  intent  into 
execution.  As  to  the  second,  the  provisions  of  the  will  make 
such  a  construction  absurd.  During  the  minority  of  the  per- 
sons entitled  to  take,  the  profits  are  to  accumulate  for  meir 
use.  Are  all  to  divide  these  profits  when  accumulated?  Are 
all  to  take  the  names  and  arms  of  Daniel?  Are  aB  to  make 
jointures  of  ^002.  per  ofmum?  It  is  therefore  necessaiy  to 
adopt  the  third  construction,  that  they  are  to  take  estates  for 
life  successively*  But  by  what  is  this  warranted?  By  refe^ 
ence  to  the  otner  words  of  the  will.  Then,  by  the  same  rule 
of  reference,  you  may  ascertain  the  quantum  of  interest  meant 
to  be  devised,  as  well  as  the  joint  or  sole  enjoyment  of  the  de- 
visees. Tlie  whole  context  shews,  that  the  words  of  inherit- 
ance were  here  omitted  by  accident.  The  direction,  that  those 
to  whom  the  estate  shoidd  come,  and  tkeir  descendants,  shoidd 
take  the  name  and  arms,  shews  he  meant  to  devise  a  de8cendi«> 
ble  estate.  The  Case  of  Colleton  and  Hellier{u),  before  Lord 
Hardwicke,  was  not  near  so  strong  as  this.  I  therefore  am 
clearly  of  opinion,  that  Sir  William  Duckenfield  took  an  estate 
tail ;  and  think  the  case  would  not  have  borne  n  second  argu* 
[  •623  ]  *ment,  had  it  not  been  of  so  much  consequence  in  point  of  in- 
terest. 

WiLMOT,  J. — I  am  clearly  of  the  same  opinion,  and  never 
had  any  doubt.  I  dare  say,  the  variation  in  the  wording  of 
the  will  arose  from  a  notion  in  the  drawer  (for  though  written 
in  the  testator's  own  hand,  it  is  plainly  the  draught  of  soine 
lawyer),  that  you  cannot  make  an  aflter-bom  son  a  tenant  for 
tife.  1  have  known  such  a  notion  prevail  in  the  countf?, 
though  nothing  is  more  untrue  (t(7).  Indeed,  if  you  irfberwaros 
make  a  limitation  to  their  issue,  it  will  make  them  tenants  b 
tail.  Therefore  he  gave  no  estate  specifically  to  these  child- 
ren, but  left  it  to  the  operation  of  law  to  construe  it.  I 
believe  the  testator  meant  to  give  estates  for  hfe,  and  after- 
wards to  their  sons  in  tail,  as  to  all  the  devisees ;  but  he  has 
not  done  so  with  respect  to  the  sons  in  being,  nor  as  to  Hulton 


(tt)  Or  Cory  ton  v.  Helyar^  2  Cox,  340 ; 
cited  in  2  Burr.  923,  2  Ves.  Sen.  195, 
4  Bro.  C.  C.  461,  Feame's  C.  R.  590, 
(8th  ed.). 

(ci;)  "  It  was  once  doubted  whether  an 
estate  for  life  oould  be  given  to  unborn 
issue.  The  law  is  now  clearly  settled, 
that  an  estate  for  life  may  be  limited  to  un- 
born issue,  provided  the  devisor  does  not 
go  fiurther,  and  givean  estate  in  succession 
to  the  children  of  such  unborn  issue ;"  per 
Lord  Kenyan  in  Hay  v.  Earl  of  Coventry^ 
3  T.  R.  86.  And  this  is  explained  by 
what  was  said  by  his  Lordship  in  Bru- 
denell  v.  £^ei,  1  East,  452,  viz.  **  An 
unborn  child  may  be  made  tenant  in  tail, 
but  not  tenant  for  life  with  a  limitation  to 


his  children  as  purchasers :"  and  tihat  As 
doctrine,  that  Acre  eoiild  not  be  a  fimltt- 
tion  to  an  unborn  child  for  life,  with  Kni- 
tations  to  the  issue  of  such  unborn  cfaDd  ia 
succession,  had  been  distinctly  laid  dowB 
by  the  learned  Judge  who  delivered  6k 
opinion  of  the  Judgeain  the  Diike  tiM&rlr 
borougVt  Case ;  which  case  ia  reported  ia 
3  Bra  P.  C.  232  (2d  ed.),  or  5  Brow  P.  C. 
692  (1st  ed.).  And  in  HwmbertUm  t. 
Humbertion,  cited  ante,  505»  L9.  CSmyMr, 
C,  decreed  estates  tail  to  the  aons  imboiiib 
and  estates  for  life  to  ihoae  in  ent,  accord- 
ing to  the  doctrine  of  cy  prtt  (as  to  whidi 
see  KickoU  v.  NiduM^  pott,  1159).— See 
also  Godolpkin  v.  GfMfidn,  1  Yes.  S.  Sl{ 
and  Feame  C.  R.  502. 
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the  Other  renudnder-man.  And  he  certainly  meant  to 
the  after-born  sons  the  same  estate  as  to  those  in  esse. 
Id  he  mean  to  disinherit  their  children,  aa  he  must  have 
I  (even  if  they  had  any)  by  the  construction  now  contended 
You  must  connect  this  with  the  precedent  and  subsequent 
ses.  What  is  the  construction  of  thosCf  must  also  be  th^ 
truction  of  this. 

iTEs,  J. — I  am  of  the  same  opinion,  and  equally  dear  in 
opinion.  The  after-born  sons  had  not,  could  not  have, 
ided  the  testator.  There  is  thereforie  no  room  to  suppose^ 
)uld  intend  to  narrow  his  bounty  in  respect  to  them  apd 

m 

issue.  ^  Judgment  for  the  defendant  (x). 


5S» 


'  As  to  ih«  «aB«  ef  Emmu  v.  Jtiley, 
ate  was  limited  ia  fonntl  ttnns  to 
ee  first  sons  of  the  devisor's  sister, 
the  heirs  of  their  bodies,  and  in  the 
on  to  the  fourth  son  Hiose  words 
onitted :  and  afterwards,  when  the 

was  directing  wliat  was  to  be  done 
ormity  to  his  will,  he  took  it  for 
I  that  an  estate  of  inheritance  was 
0  the  fourth  son,  for  he  directed  the 
that  fourth  son  to  take  his  name 
ns.  And  I  remember  that  in  de- 
ng  that  qaestion,  the  Court  cen- 

the  rule  adopted  hy  l4ird  Hole, 
r  a  socm;  which  was  no  pedantic 
insiderate  expression  when  falling 
m,  but  was  intended  to  convey  in 
erms  the  grounds  upon  which  he 
liis  judgment  The  kindred  term^ 
:h  the  Court  referred  in  Evans  v. 
were  the  limitations  to  all  the  other 


brothers,  aad  a  zequlsit|oii  that  the  de- 
visor's name  and  arms  should  be  borne  by 
them  and  their  descendants.  'And  the  de- 
visor coidd  not  be  supposed  to  have  in- 
tended, that  the  estate,  which  was  the 
substance,  should  go  one  way,  and  the 
arms  and  name,  which  were  tne  shadow^^ 
another.** — Per  Lord  Kenwm^  in  Hmjf  v. 
Barl  of  Cboifiiry,  3  T.  R.  86.  A^d  in  Dm 
V.  DacTBt  1  Bos.  &  p.  260,  BmUert  J.,  ob- 
served, that  **  with  respect  to  the  case  of 
Ewuu  V.  AttUy,  the  proviso,  that  the  de« 
visoes  and  theur  descendants  shoiuld  take 
the  name  and  arms  of  the  devisor,  was  in- 
censbtent  with  a  mere  estate  for  life."  See 
also  Detui  dem.  Briddan  v.  Page,  Id.  S61 ; 
Doe  V.  Fin^ftim,  5  B.  A  A.  464.  As  to 
what  words  pass  im  estate  tail,  see  the 
cases  collected  in  1  RoberU  on  Wills,  469 
(3d  ed.) ;  Bac  Abr.  Leg.  4*  Dee,  (D) ; 
Yin.  Afar.  Dee.  (C  l>.) 


EVAIM 

9. 
AiTL£T. 


Combe  qui  tarn  v.  Pitt.     (See  antet  437). 

S.  a  3  Burr.  1586--1682. 

riON  on  the  statute  of  bribery  {y\  for  corrujpting  three 
3  at  last  Ilchester  dection.  Verdict  for  plaintiff,  with 
.  damages^  subject  to  the  report  of  W1I1M07  J.,  who  tried 
iuse.  And  the  defend£int*s  counsel  relied  on  three  ob- 
Ds: — I.  That  the  declaration  states,  that  the  parly  was 
d  to  vote  for  Mr.  Lockyer  *and  LoxdEgmont;  and  it 
out  in  evidencCi  that  it  wfys  for  Mr.  jLockyej  and  his 
1 :  2.  That  the  declaration  states,  that  Lord  Egmont  and 
>>mbe  were  candidates  at  the  time  of  the  bribe  given; 
o  evidence  was  ^ven  thereof:  3.  That  it  also  states^  that 
arsons  bribed  had  a  right  to  vote ;  but  no  evidence  was 
thereof,  other  than  ijiat  they  actually  voted, 
rd  Mansfield,  C.  J. — This  is  an  action  iNrought  (or  three 
ties  for  election  bribery,  for  which  very  offence  Ae  de- 
nt has  been  formerly  convicted  upon  an  infonmation  {z). 


Action  on  the 
statute  of  bribe* 
ry  need  not 
state  all  the  par- 
ties for  whom 
the  bribe  was 

[  •534  ] 

given;  nor2dly, 
need  it  be  proved 
that  those  par- 
ties were  candi* 
dates;  norSdly, 
need  the  voter's 
right  of  voting 
be  proved. 


O.  2,  c  24 :  and  ^e  Airtlnr  en- 
I  si(g^st  hiibefy  in  !i9<Gcp.  ^, 


«.  118. 

(«)  JtiUe,  663. 
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Combe  q.  t.     And  the  Court,  in  giving  judgment,  considered  he  waa  fiable 
Pitt  ^  ^^®  action.    Yet  the  reluctance  of  every  man  to  see  a  per — 

' ^ — ^  son  twice  punished  for  the  same  offence  operated  strongly  af 

the  trial,  in  saving  the  case  in  this  shape.     The  same 
operated  here,  in  hopes  that  the  parties  might  come  to  soi 
compromise.     This  has  not  happened.     We  are  sorry  for  it 
but  the  law  must  have  its  course.     We  must  not  make  an  ille^ 
gal  or  dangerous  precedent  to  get  out  of  this  statute,  so  lonj 
as  it  remains  in  force.     Its  extent  and  severity  we  all  knoi 
happened  bv  accident.     As  to  the  first  objection :  in  penal 
tions  the  rule  is,  that  the  material  fact  must  be  charged; 
that  you  must  prove  a  fact  charged,  sufficient  to  warrant  all 
consequences  of  a  verdict.    The  material  fact  here  is,  beim^^g 
bribed  to  vote.     It  makes  no  difference  whether  the  proof  wa^a^ 
that  he  was  bribed  to  vote  for  both,  or  for  Lockyer  cmly.  Tl^^ 
second  objection  goes  upon  the  vague  idea  of  what  is  a  cand^S. 
date  previous  to  the  day  of  election.    The  poll  is  then  the  onXjr 
evidence.     The  JHouse  of  Commons,  in  tne  case  of  Gore  of 
Tring,  candidate   for  Bucks,  determined,   that  nothing  wsls 
evidence  of  being  a  candidate  but  the  poll-books.     Before  the 
time  of  election  any  one  is  a  candidate  lor  whom  a  vote  is  aske^Z. 
This  very  fact  makes  the  person  in  whose  behalf  the  bribe  wa^ 
given  a  candidate.     As  to  the  third  objection,  the  defendant 
.   shall  not  dispute  a  man*s  right  of  voting,  when  he  has  asked 
[       525    J  jjjni  (qy  his  vote.     It  is  a  sufficient  •proof  of  right,  that  he  ac- 
tually did  vote.     I  am  sorry  I  must  be  clear,  mat  there  is  no 
ground  for  the  obiections. 

WiLMOT,  J. — Of  the  same  opinion.  The  material  and  sub- 
stantial charge  is,  the  bribe  to  give  a  vote  at  that  election,  for 
a  person  then  a  candidate.  Had  it  been  only  proved  that  it 
was  in  fact  given  to  vote  for  Lockyer,  it  had  been  sufficient. 
This  action  might  be  pleaded  in  bar  against  any  other  action 
for  the  same  o&nce. 

Yates,  J. — Of  the  same  opinion.  Id  cerium  est,  auod  cen" 
turn  reddi  potest.  Lord  Egmont  appeared  to  be  afterwards 
the  friend  intended.  But,  apart  from  this,  the  offi»ice  against 
the  statute  is  bribery,  to  give  his  vote  in  that  election;  it  is 
immaterial  for  how  many  candidates.  In  any  subsequent  ac- 
tion for  bribing  the  same  voter  for  any  other  candidate,  die 
defendant,  by  averment,  might  plead  this  recovery  in  bar.  Had 
it  been  traversed,  that  Lord  Egmont  and  the  otner  were  can- 
didates, it  would  have  been  immaterial  and  bad.  It  is  imma- 
terial whether  the  voter  had  a  right  to  vote  or  no ;  if  he  daimed 
to  have  a  right,  it  is  the  same  offence  by  the  statute. 

Discharge  the  rule,  so  far  as  relates  to  the  entering  judg- 
ment'for  the  defendant — but  the  defendant  is  at  liber^ 
to  move  for  a  new  trial,  or  in  arrest  of  judgment^  as  he  shall 
be  advised. 

Afterwards,  in  the  same  Term,  Norton,  Attomey-Greneral, 
moved  for  a  new  trial  for  irregularity  in  the  former  trial;  in 
that  the  record  of  Nisi  Prius  and  pka^^roll  were  not  piopeily 
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iDsade  up:  they  stating  only  the  declaration  and  the  plea  in  bac 
of  nil  debet  J  but  having  totally  omitted  the  previous  plea  in 
abatement^  demiurer,  and  judgment;  which,  he  alleged,  were 
necessary  to  be  entered  of  record  in  order  to  bring  a  writ  of 
error,  if  necessary.  And  he  cited  Harpur  and  ^^^9  Carthew, 
408  (a) ;  and  a  nue  was  made  to  shew  cause  next  Term  (6). 

for;  7  Mod.  51,  1  Salk.  5. 

(b)  This  rule  was  afterwards  diachaiged; 
ihe  Court  held  that  the  irregularity  was 
cured  by  the  defendant's  accepting  the  is- 
sue and  paying  for  it  His  objection  ought 
to  have  been  made  at  that  time :  it  was 
too  late  to  make  it  then;  Comb§  ▼.  iVK, 
5  Burr.  1682.~See  Tidd's  Pr.  755  (ed. 
1821). 
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(a)  Or  rather  die  case  of  DuborHne  ▼. 
€!kaHe$ttoitr,  there  dted;  S,  C,  Garth.  447, 
5  Mod.  599,  12  Mod.  190,  1  Ld.  Raym. 
329 ;  where  a  verdict  for  the  plaintiff  was 
yet  aside,  because  he  had  omitted  to  put  a 
plea  in  abatement  upon  the  Niri  Prius  roU. 
But  the  Court  of  King's  Bench  afterwards 
made  a  rule,  that  a  copy  of  the  plea  in 
chief  only  should  be  delivered  and  paid 


* 
p. 

1 


SwANN  «.  Broome* 


9 
■ 
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'  S.C.  Ante,  496. 

j^     XHIS  case  was  agam  argued  by  Glytm,  Serjeant,  for  the  de-  ^^^Jp^i"'^ 
*     fendant  in  error ;  who  dleged — 1.  That  days  of  appearance  are  ^^^y^anS 
^    of  two  sorts,  compidsory  and  voluntary;  and  that  all  anucable  if  the  return  of 
jr ^proceedings  have  relation  to  the  latter  only.     Therefore,  the  awrftofsum- 
^*    tenant  having  appeared  gratis,  it  shaD  be  intended,  that  he  JJ^,^^^^" 
appeared  on  the  first  possible  day :  which  is  the  essoign  day  be  on  a  Sunday, 
of  the  Term,  which  is  the  true  day  of  appearance ;  the  quarto  andthe  wuchee 
die  post  beuig  only  a  day  of  OTace:  Co.  Litt.  134;  1  Bulstr.  ^";^^^J* 
S5;  Dyer,  361.    In  Pigot  on  Recov.  58,  lease  and  release  to  bad. 
make  a  tenant  to  the  prcdcipe  was  on  27th  November :  recovery 
had  in  the  same  Term,  which  related  back  to  November  26th, 
being  the  essoign  day.    Therefore  held,  there  was  no  tenant 
to  iSie  precipe.    Bro.  Abridgm.  tit.  Relation,  40;  scire  facias 
on  judgment  in  debt — writ  of  error  had  been  brought,  tested 
the  quarto  die  post:  held,  that  it  did  not  suspend  the  judg- 
ment ;  that  bemg  antecedent,  viz,  on  the  essoign  da^. — 2.  That 
the  essoign  day  being  on  a  Sunday  makes  no  difference: — 
TThat  business  was  formerly  transacted  on  a  Sunday  may  be 
inferred  firom  the  number  of  returns  which  are  fixed  on  Sun- 
days :  That  Sunday  is  still  supposed  the  technical  day,  though, 
in  latter  times,  no  business  has  been  done  thereon.     Several 
things  are  permitted  by  law  to  be  done  on  a  Sunday.     Cro. 
Car.  466 ;  the  Court  was  adjourned  to  a  Sunday,  and  it  was 
said,  the  Court  will  irieet  on  Sundays  for  the  purpose  of  adjourn- 
ment.    If  a  county  be  adjourned  to  a  Sunday,  and  election  of 
knights  of  the  shire  be  necessary  in  the  mean  time,  they  shall 
♦proceed  to  election  that  day.     In  a  writ  of  right,  the  appear-  [    *587    ] 
ance  must  be  on  a  Sunday.    Notices  to  appear  are  always 
made  out  for  Simday,  if  that  be  the  essoign  aay;  if  the  Mon- 
day is  inserted  in  its  stead,  the  notice  has  been  held  bad.     Ju- 
dicial writs  made  returnable  on  a  Sunday  are  bad,  because 
there  is  no  day  of  grace.     Dyer,  312.   But  upon  original  writs 
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the  return  is  made  on  Sundays^  because  the  tenant  may 
his  option  to  appear  on  that  or  a  subsequent  day. 

Blackstane,  for  plaintiff  in  error. — ^The  judgment  cannot  re 
late  back  to  the  first  day  of  the  Term,  for  tfauat  would 
diet  not  only  the  fact,  but  the  record.  The  summons  is 
tumable  in  one  month  of  Easter,  which  is  in  the  middle  of  ik 
Term;  and  no  fiction  can  make  the  judgment  prior  to  that  re 
turn.  The  doctrine  of  relation  holds,  where  nothinc^  appeal 
to  the  contrary  on  the  record.  But  when  the  sheriff  is  com- 
manded on  the  roll,  to  have  the  parties  here  on  Mens.  Pasck 
and  it  is  then  entered,  **  On  which  day  come  here,  as  well 
^  said  A.,  &c.*' — the  Ck)urt  cannot  wink  so  hard,  as  not  to 
and  take  notice,  that  the  judgment  could  not  be  jriven  a 
night  before  the  day  of  appearance.  Selwin  and  oelu>in{e)^ 
S3  Geo.  2,  and  M.  1  Geo.  3,  King's  Bench:  The  Court  woulc^S 
not  consider  the  Judgment  in  a  recovery,  as  prior  to  the  re  — 
turn  of  the  writ  of  entry* 

2.  As  to  the  true  question  in  this  case,  Whether  the  youch< 
.   dying  on  a  Sunday,  the  nominal  return  day  of  the  writ  of 
mons,  the  judgment  b  not  void,  as  not  being  given  in  law 
the  Monday: 

I  admit  mere  is  no  firaction  of  a  day :    But  if  any  judcmen^ 
could  have  been  given  on  the  Sunday,  it  would  be  suflSnent, 
if  Swann  was  alive  on  any  part  of  it.     I  admit  also  ihat  judg-- 
ments  shall  relate  back  as  far  in  the  Term,  as  the  hctB  appear- 
ing on  record  will  permit,  but  no  fartfier.     And  I  wfll  wow, 
[      528    J  iJiat  recoveries  are  to  be  fkvoured,  as  being  the  *  legal  convey- 
ances of  tenant  in  tail,  as  much  as  feoffinents  and  wuk  are  me 
conveyances  of  tenant  in  fee.    -But  as  feoffinents  must  be  le- 
gally completed  by  livery,  and  wills  duly  executed  under  the 
statute  of  frauds,  so  recoveries  must  be  completed  by  judgment 
during  the  life  of  the  vouchee.    It  was  said,  he  has  done  every 
material  act  in  his  power  to  perfect  the  recovery,  and  therefore 
the  Court  wQl  avail  themselves  of  technical  mceties  to  support 
it.     But  he  has  not,  nor  could  he,  appear  in  Court,  and  vouch 
over  the  common  vouchee.  Sec,  which  are  material  forms.  His 
intention  is  nothing  to  the  purpose,  as  he  did  not  live  long 
enough  to  carry  it  into  execution.     If  one  makes  a  feoffinent 
and  seals  a  letter  of  attorney  to  deliver  seisin,  and  dies  before 
livery  is  actually  given,  the  feoffinent  is  void ;  Litt.  66.    Judg- 
ment could  not  possibly  be  given  on  the  nominal  return  dajr, 
being  Sunday,  and  therefore  no  juridical  day;  and  befi)re  the 
Monday,  Edward  Swann  was  dead.     It  will  be  necessary  lo 
lookback  to  the  original  of  our  Terms  and  Returns,  tomaintBiB 
r   this  argument.     Spelman  (of  the  Terms)  has  shewn,  that  fer- 
merly  dl  the  year  was  one  continual  Term,  till  the  church  in- 
terposed, and  exempted  certain  holy  seasons  from  profanation, 
which  occasioned  our  several  vacations.     Certain  festivals,  and 
aD  Simdays  were  likewise  exempted.     As  to  Sundays  in  paiti- 

(c)  Ante,  222,  251. 


MICH.  TERM,  5  GEO.  III.  K.  a'  8j|d 

ecft&r,  they  were  protected  by  a  canon  of  the  church  and  an       Swjiiih 
imperial  edicts  still  extant  in  the  Theodosian  Code.    And  in      BuJJiirt. 
England,  LL.  Edw.  Conf.  c.  3,  established  the  Dies  Pacts  to  • 
be  [inier  aL)  from  three  in  the  afternoon  on  Saturday  till  Mon>> 
day  morning.   Stat.  51  Hen.  3,  called  Diestommunesin  banco, 
did  not  rebate  the  length  of  the  Terms,  but  appointed,  tir 
perhaps  confirmed,  certam  days  for  return  of  writs,  generally 
at  a  week's  distance  from  each  other,  and  governed  by  some  ' 

ftetivid  of  the  church.    And  while  the  Paruament  was  regu- 
lating these  Returns  by  those  solemn  festivals,  it  is  not  to  be 
supposed  they  would  direct  any  secular  business  to  be  done  on 
Sundays  contrary  to  the  law  of  the  church,  notwithstandfaig 
some  return  days  are  always  on  a  Sunday.     They  so  reve- 
tenced  the  canons,  that  no  oaths  could  be  administered  in  Lent 
or  other  holy  times,  without  licence  firom  the  Biflhop  to  the 
Judges:  ♦Rym.  Feed.  temp.  Hen.  3,  passim;  Britton,  c.  53:  [    *529    ] 
liU  by  statute  West.  1,  c.  51,  assizes  were  allowed^  by  assent 
of  all  the  prelates,  to  be  taken  in  Lent,  &c.  at  the  special  re- 
quest of  the  Kitig  made  to  the  Bishops,  because  it  was  charity 
to  do  right  at  aH  times.    Which  expression,  ^^  at  all  times, 
extends  only  to  the  Diesjuridici,  which  the  Lord's  Day  is  not; 
2  Inst.  ^64;   Ck).  Litt.  135  a  (d).    Writs  original  were  made 
nominally  retumable  on  these  days,  as  being  more  notorious, 
and  no  profanation  could  happen,  since  there  were  tiiree  sub- 
seouent  days  of  grace ;  but  (as  Mr.  Serjeant  has  observed)  judi- 
cial writs,  which  have  no  days  of  ^ace,  could  not  be  return- 
able on  Sundays,  because  a  profanation  would  necessarily  en- 
sue.   Hilt  the  Courts  never  sate  on  these  days  of  nominal  re* 
torn,  when  Sundays,  appears  from  the  Register,  19  a:  When  a 
tenant  in  a  reid  action  cast  an  essoign,  a  day  was  always  given 
him  to  warrant  that  essoign.     And  the  essoi^  being,  in  this 
esse,  servitium  domini  regis  y  and  the  day  of  the  return  m  quiU' 
denA  Pasch.  which  is  always  on  a  Sunday,  the  Kin^  warranted 
the  essoign  by  certifying,  that  the  tenant  was  in  nis  service, 
die  lufue  in  crastino  xv.  Pasch.     "  Et  dictum  fuit  die  luna  in 
*'  crastino  quindenee,  Mia,  die  Domtmed^  qum  fuH  qidndena, 
**.placita  non  tenentur. '    Whenever  therefore  tne  essoign  day 
or  any  return  falls  on  a  Sunday,  the  Court  not  only  never  sits 
in  fact,  but  is  not  supposed  to  sit  in  law  till  the  Monday  fol- 
lowing.    Midsummer-day  is  certainly  no  day  in  Court;  the 
Term  is  always  adjourned  by  proclamation,  from  the  33d  to  the 
^th  June.     It  happened  last  Term  to  fall  upon  octab.  TWn., 
which  is  always  a  Sunday,  and  a  return  day.   Suppose  the  writ 
of  summons  had  been  then  retumable,  shall  the  judgment  re- 
late back  to  a  day  on  which  the  Court  confessedly  cannot  sitt 
It  might  as  well  relate  back  to  the  vacation.     And  as  Sunday 
is  a  dies  non,  as  well  as  Midsummer-^ay,  the  relation  back  is 
equally  impossible.    Whenever  a  return-day  falls  on  h  dies  non, 
the  essoign  day  and  day  of  exceptions  are  consolidated.    T%e 
dies  non  gives  denomination  to  the  return,  but  the  business 

{d)  See  Com.  Dig.  Temps.  (C);  3  Bla.  Comm.  277. 


529  MICH.  TERM,  5  GEO.  III.  K.  R 

SwAini        must  be  transacted  the  day  after.   Cro.  Jac.  16^  Monday  is  the 
^  day  of  tres  Trin.  *1  Bulstr.  35;  Judgment  given  on  the  essiMgp 

.     »ooMB>      ^y  ^^^  ^  good,  because  it  is  intended  the  party  appeared  on 
[    *530    ]  that  day;  (which  cannot  be  intended  on  a  day  when  the  CouiC 

cannot  sit).  Cro.  Car.  11,  Monday  is  the  first  day  of  octab^ 
Trin.  and  ires  Trin.  Davy  and  Salter,  Salk.  627,  6  Mod^ 
250,  by  Powell,  J. ;  in  a  writ  of  right  (where  the  appearance 
must  be  on  the  first  day)  if  the  essoign  day  falls  on  a  Sunday, 
Monday  is  the  day  of  appearance,  for  Sunday  never  was,  nox* 
is,  a  juridical  day.  Et  per  Cur.  Where  the  essoign  day  is  on 
a  Sunday,  a  judgment  can  only  relate  to  the  first  juridical  day, 
which  is  Monday. 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court* 
Though  a  common  recovery  is  in  substance  nothing  more  than 
a  conveyance,  yet  it  requires  due  ceremonies  and  solemnities, 
as  much  as  a  inll  of  lands.  It  must  be  governed  Iry  analog 
to  the  proceedings  in  a  real  suit.  Want  of  reffukxity  inD 
therefore  vitiate  a  recovery,  as  much  as  the  want  of  a  third  wit- 
ness will  a  will.  If  nothing  appears  on  the  record  to  the  con- 
trary, a  judgment  relates  back  to  the  essoign  day  of  the  Term: 
If  it  appears  on  the  face  of  the  record,  that  judgment  could  not 
be  given  on  the  essoign  day  of  the  Term,  it  relates  back  only 
to  the  essoign  day  of  the  return.  And  had  this  essoign  been 
on  a  week  day,  the  tenant  being  then  living,  the  judgment  miut 
have  been  good  (e).  But  it  is  objected,  that  being  on  a  Sun- 
day, and  the  tenant  dying  that  day,  the  judgment  is  therefore 
bad.  If  no  judicial  act  could  be  done,  if  the  Court  could  not 
possibly  sit  on  a  Sunday,  then  the  recovery  is  cleaziy  wrong. 
The  point  therefore  is  only,  whether  by  law  a  judgment  can  he 
given  on  a  Sunday.  No  authority  has  been  produced  to  shew 
that  it  may;  but  it  is  argued,  that  many  judicial  acts  are  done 
[     *531     ]  on  *  Sundays;  that  returns  are  made  on  that  day;  that  the 

tenant  in  tail  may  voluntarily  come  in  before  the  quarto 
die  post y  this  being  an  amicable  suit;  that  fairs,  &c.  were  an- 
ciently held  on  Sundays,  &c.  But  when  the  history  of  out 
Courts,  and  the  alterations  made  in  them  by  the  canon  and 
common  law,  are  considered,  there  will  remain  no  difficulty. 
Sir  H.  Spelman  has  shewn,  that  Christians,  to  distinguish  them- 
selves from  Pagans,  made  no  distinction  of  dies  fasti  and  ne- 
fastiy  and  sate  on  Sundays  as  well  as  other  days.  But  in  517, 
a  canon  was  made  against  it:  In  895,  an  imperial  constitution 
to  the  same  purport;  and  in  932,  another.  Solemn  seasons 
were  excepted  from  doing  juridical  acts  by  the  laws  of  Edward 
the  Confessor.  The  statute  Westm.  1,  c.  51,  allowed  assizes 
to  be  taken  in  Lent,  and  other  laws  allowed  other  things  to  be 
done  in  holy  seasons.  But  Sundays  have  been  always  settled 
to  be  no  juridical  days;  Mirror,  c.  5;  S  Inst.  S64;  Finch's 
Law,  c.  5;  Dyer,  168.  In  Sir  W.  Jones,  156,  held,  that  an 
information  exhibited  on  a  Sunday  was  good,  but  that  a  judg- 
ment could  not  be  entered  on  that  day  {z).   As  for  the  argument 

(«)  SheUey'i  Ca.,  1  Rep.  93  b;  Moore,  136.       («)  See  also  Dr.  CMt  Ca.,  Litt  H-  lA. 


MICH.  TERM,  5  GEO.  III.  K.  B.  SB\ 

cf  returns  being  fixed  upon  Sundays,  those  were  formed  before       swamu 
the  canonical  prohibition  took  place:   And  they  were  never      beoome. 

filtered  by  canon  or  otherwise,  which  only  have  prohibited  the   * y— -^ 

holding  of  pleas  on  that  day.  Writs,  therefore,  and  their  re- 
turns have  continued  in  their  original  form  and  course,  and  the 
buriness  is  done  on  the  Monday:  F.  N.  B.  17,  Old  Edition; 
Year  Book,  12  Ed.  4,  fol.  8.  The  practice  (relied  on)  of  giv- 
ing notices  to  appear,  &c.  on  Sundays,  is  only  because  they 
inust  follow  the  writ ;  but  that  is  known  to  signify  only  Mon- 
day. It  is  said  that  no  statute  has  prohibited  the  Courts  from 
sitting  on  Sundays :  The  reason  is,  because  no  Courts  ever 
sate  on  that  day.  It  is  held,  in  MackaUy's  Case,  9  Co.  66  b, 
that  judicial  acts  cannot  be  done  on  Sundays,  but  ministerial 
may.  It  was  said,  that  a  mere  legal  relation  will  not  violate 
the  Sunday,  the  judgment  being  in  fact  given  on  another  day. 
But  you  shall  not,  by  any  relation,  presume  what  is  an  utter 
iinpossibQity.  It  was  said,  that  the  recovery  was  actually 
complete  in  substance  at  the  nominal  day  of  the  return. 
But  forms  are  necessary  to  be  maintained.  It  is  no  recovery, 
if  the  tenant  dies  before  judgment  {f) ;  he  has  not  properly 
executed  his  conveyance  in  due  form  of  law.  It  is  a  hard 
♦case,  and  we  have  laboured  in  all  methods  to  support  this  re-  [  •fiSg  ] 
cjovery,  but  could  not.     Therefore, 

Judgment  must  be  reversed  {g). 

On  a  writ  of  error  in  Dom.  Proc.  the  judgment  of  B.  R. 
affirmed  (A). 

(/)  Cruise's  Rec  123.    See  ante,  498.  Yin.  Abr.  Entry  (G  12) ;  Recovery  (P) ; 

(g)  See   Gibbons  v.   Stevensout    post,  Foueher  (H  c). 
1223;  2  Wms.  Saund.  42  k;   Bac.  Abr.  (h)  6  Bro.  P.  C.  p.   132,   or  p.  333 

Finee  8f  Recoveries  (D),  p.  243  (8to.  ed.);  (TomL  ed.).  5  Croi.  Dig.  356  (3rd  ed.)- 
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Forbes,  Executor,  r.  Wale. 

Debt  on  bond,  dated  20  March,  1732.  Pleas :  non  estfac-  Bond  of  thirty 
turn;  solvit  ad  diem;  and  solvit  post  diem.  The  plaintiff  in-  years  standing 
sisted  on  reading  the  bond  without  any  proof  of  the  execution,  f"**?*  *»«  ^^ 
being  of  so  old  a  date  (f).     Objected  for  the  defendant,  that  it  ^  payment  of 

interest  or  other 
(0  Bonds,  deeds,  and  other  writings,  collector'';  Jones  v.  Waller,  2  Eagle  &  T.  .mu^  of  ait* 
of  thirty  years  standing,  and  coming  from  141.     Some  account  however  ought  to  he   thenticity* 
the  proper  custody,  as  honds  found  among  given  of  the  place  where  the  deed,  &c 
the  papers  of  a  public  company,  or  of  a  was  found,  and  if  there  be  any  blembh  by 
deceased  obligee,  are  said  to  prove  them-  rasure  or  interlineation,  it  ought  to  be  re- 
aelves,  and  will  be  received  in  evidence  guUrly  proved ;   Bull.  N.  P.  255 ;    Roe 
without    further    proof;    Chelsea    WaUr  dem.  Brune  v.  Rowlings,   7  East,  291 ; 
Works  T.  Cowper,  1  Esp.  275,  where  Ld.  Swinnertony,yL9if^oiStaJfordt  3  Taunt. 
IGrayofi  cited  and  recogniied  this  case.  So  91.     It  seems,  however,  that  if  the  sub- 
entries  in  a  steward's  book  relating  to  a  scribing  witness  he  alive,  it  must  be  proved 
manor;    Wynne  v.   TyrwhiU,  4  B.  &  A.  by  him :  see  Rees  v.  Mansell,   1  Selw.  N. 
B76.  So  an  andent  book  of  a  former  tithe  P.  492,  n.  (9),  ed.  1812.    In  settlement 
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could  not  be  read  till  proved^  there  havistg  been  no  payment 
of  interest,  or  any  other  marks  of  authenticity;  and  that,  if  the 
length  of  the  date  was  alone  sufficient  ta  establish  it,  a  knave 
has  nothing  to  do  but  to  forffe  a  bond  with  a  very  ancient  date. 
Lord  Mansfield,  C.  J,,  albwed  the  distinction,  and  directed 
the  bond  to  be  proved.  Plaintiff  proved,  by  two  persons,  that 
it  was  the  defendant's  hand>  and  that  one  of  the  subacribing 
witnesses  was  dead;  but,  being  himself  examined,  acknow- 
ledged the  other  to  be  Uving.  Whereupon  he  was  nonauited ; 
but  Lord  M ansfielp  directed  a  new  trial  to  be  moved  for, 
which,  he  said,  should  be  at  the  costs  of  the  defendant:  But, 
on  moving  the  Court  the  last  day  of  Term,  it  was  refused,  be- 
cause, by  the  nonsuit^  the  parties  are  out  of  Court  (i:).  Mar* 
ton  pro  querent.    Blackstone  pro  def. 

N.  B. — The  defence  on  the  merits  was,  that  the  defendant 
had  been  absent  from  England  above  twenty  years  (l),  knew 
nothing  of  the  bond,  but,  if  genuine,  imagined  it  paid ;  the 
obligee  being  dead,  but  this  bond  found  amonff  his  papers  un- 
cancelled, and  without  any  interest  ever  paid  thereon.  See 
Lord  Raym.  1370;  Stra.  652,  826,  827. 


catet,  the  mere  productipn  of  a  parish  cer- 
tificate above  thirty  years  old  is  suflBdent^ 
without  giving  any  account  of  it ;  R,  v. 
RytMt  5  T.  R.  259;  /L  v.  NethgrtkoHg, 
2  M.  &  S.  337.  See  further  as  to  the 
cuHody  of  ancicBt  writingi,  ifiwAy  v.  Ciar- 
fii^  I  Pries,  2S5;  Berkt  ▼.  ifaawewl', 
2  Price,  307;  BuUen  v.  MkheU,  Id.  399, 
4  Dow,  297 ;  Randolph  v.  Gordon,  5  Price, 
312;  Vin.  Abr.  Evidtnce  (A.  b.  5,  56). 

(k)  S.  P.  Talbot  v.  Pyot,  Pract.  R.  411 ; 
Hartley  v.  Atkinson,  Barnes,  317:  but  for 
the  sake  of  obtaining  justice,  and  where  it 
appears  that  the  Judge  has  directed  a  non- 
suit by  mistake,  a  new  trial  may  be  had 
after  one;  Sadler  v.  Evans,  4  Burr.  1984 ; 
Buscallv.  Hogg,  3  Wils.  146;  Rackkam  v. 


Jetups  Id.  338  ;  RieeY.  ShMt€,  poit^  601 

(/)  Where  there  has  not  been  any  inter- 
est paid  upon  a  bond  given  twenty  yean, 
or  even  less,  as  eighteen  or  nineteen  yean, 
before  action  brought,  or  any  acknowledg- 
ment by  the  obligor  of  the  existence  of  the 
debt  dnringthaft  period,  the  law  Id  gene- 
ral will  presume  h  to  be  wtkfled ;  OmM 
V.  Legh,   1  T.  R.  270;    CoUeO  v.  Bmdi, 

1  Camp.  27;  WUlaame^.  Gorges,  Id.  211. 
But  if  the  obligor  has  resided  abroad  dur- 
ing the  twenty  years,  payment  will  not  be 
presumed ;  Newman  v.  Neicmam,  1  Stark 
101.— See  Vin.  Abr.  Evidence  (A.  b.  56); 
Length  of  Time  (A) ;    Cooper  v.   Turner, 

2  Stark.  497,  and  Stark.  Ev.  P.  iv,  p. 
1090. 
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TiMMINS  V.  ROWLISON. 
S.  C,  3  Burr.  1603. 

Parol  notice  to  REPLEVIN.  Defendant  avows,  for  that,  on  6th  April, 
on*aparoi^eaiiel  1760,  he  demised  the  locus  in  quo  to  the  plaintiff,  for  one  year, 
b  within  Stat.  '  from  5th  April  preceding,  at  19/.  \0s.  per  annum;  who  gave 
u  Geo.  J.         notice,  that  he  would  quit  5th  April,  1761,  but  held  over  lill 

10th  October:  Wherefore  he  avows  for  double  the  value  for 
half  a  year.  Plaintiff  pleads  a  demise  from  defendant  for  one 
year,  from  5th  April,  1760,  and  so  from  year  to  year,  as  long 
as  both  parties  pleased,  and  traversed  the  notice  to  quit,  where- 
upon issue  joined:  which  was  tried  at  Stafford  Lent  Aasiase^ 
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ty  where  it  appeared,  that  the  plaintifF  held  the  premisaes 
)ne  year,  from  5th  April,  1760,  and  so  from  year  to  year« 
»ng  as  both  parties  pleased;  that  the  demise  was  only  by 
I9  and  that  the  notice  proved  to  be  given  by  plaintiff  to  de^ 
ant  to  quit,  5th  April,  1761,  was  only  by  parol  likewise, 
refore  qtuere^ — 1.  Whether  the  plaintiff  was  liable  to  pay 
}le  rent  for  not  quitting  after  giving  a  parol  notice. — 2. 
ether,  as  plaintiff  held  under  a  parol  demise  as  tenant  from 

to  year,  this  is  a  holding  under  the  statute  11  Geo.  S(a), 

s  to  subject  the  plaintiff  to  double  rent  for  not  quitting 

r  notice.     This  was  argued  last  Term  by  Stowe  for  plain* 

and  Ashhurst  for  the  defendant;  and  now  by  Price  for 

itiff,  and  NareSy  Serjeant,  for  the  defendant. 

[t  was  argued  for  the  plaintiff,  that  this  act  must  be  con-  [  *534  ] 
1  to  leases,  wherein  an  express  power  is  reserved  to  de- 
line  the  tenure  by  notice,  and  to  notices  in  writing  only; 
Luse  the  statute  speaks  of  the  time  in  such  notice  men- 
sd  and  contained,  which  words  are  not  appUcable  to  parol 
ces. 
or  the  defendant  it  was  insisted,  that,  this  being  a  remedial 

the  words  might  be  fairly  extended  to  parol  leases^ 
;h  are  the  most  common,  and  to  parol  notices;  without 
:h  the  clause  would  be  nugatory,  and  affect  only  such  te- 
;s  as  were  foolish  enough  to  give  written  instead  of  parol 
ces. 

ord  Mai^sfield,  C.  J. — Statutes  in  pari  tnaterid  are  to  be 
aken  as  one  system  to  suppress  the  mi8chie£  The  mia- 
f  is  an  act  of  vexation,  inconvenience,  and  injustice,  bv  the 
nt  after  notice  given  by  himself,  after  the  landlord  has 
:her  tenant  ready,  to  stop  short  and  say,  **  I  won*t  quit.** 
3  is  an  universal  sort  of  holding,  and  therefore  tiiis  practice 
bt  be  a  very  extensive  eviL  The  Legislature,  in  4  Greo.  2  (b), 
e  a  provision  where  the  landlord  gives  notice;  and  aftier- 
is,  in  1 1  Geo.  2,  this  additional  provisioD  in  case  the  no- 
comes  from  the  tenant.  The  two  laws  are  only  parts  of 
same  provision.  This  case  is  said  not  to  be  within  the 
is,  "  where  tenants  have  power  to  determine.*'  Why  so? 
ire  are  two  sorts  of  powers,  one  arising  by  special  compact, 
zh  this  is  not;  the  other  by  construction  of  law,  as  in  the 
(ent  case  of  parol  leases  for  a  year.  But,  ^ly,  it  is  said 
notice  must  be  in  writing,  ^^y  ?  Does  the  act  say  so  ? 
But  the  act  4  Geo.  2,  does.  That  is  the  strongest  rea- 
against  it :   It  is  here  purposely  omitted :   The  drawer  of 


C.  19,  s.  18,  which  enacts,  "  that 
(e  any  tenant  shall  give  notice  of  his 
tkm  to  quit  the  premisses  by  him 
n  at  a  time  mentioned  in  such  no- 
and  shall  not  accordingly  deliver  up 
otsession  thereof  at  the  time  in  such 
{  contained;  that  then  the  said  te- 

his  executors  and  admiidstratmrs, 
from  thenceforward  pay  to  the  land- 
double  the  rent  or  sum  which  he 
d  otherwise  hav«  paid;  to  be  Imded, 


sued  lor  and  recovered,  at  the  same  times 
and  in  the  same  manner,  as  the  single 
rent  or  sum  before  the  giving  such  notice 
could  be  levied,  &c. ;  axid  sui^  double  rent 
or  sum  shall  continue  to  be  paid  during  all 
the  time  such  tenant  shall  continue  in  pos- 
session." ThetimementiooedintheDatiGe 
must  be  a  filed  and  certain  time ;  Far* 
ramce  v.  Ekringkm,  2  Camp.  591. 
(b)  C.  28 ;  pott,  1075,  n. 
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this  act  could  not  leave  it  out  by  accident,  having  the  mht?  id 
before  him.  As  to  the  words,  mention^  and  cotnpn4fii.  m 
-  not  that  be  done  in  a  parol  notice  ?  Certainly  it  may,  1  tbm- 
fore  think  this  a  case  within  the  mischief,  the  preamblr  »nd  ih 
enacting  words  of  the  statute  1 1  Geo.  2. 

WiLMOT,  J. — Same  opinion.  As  to  the  notice  hms't 
writing,  the  diiferent  jtenning  of  ihe  acta  furnishes  eiidnH 
[  "535  ]  "of  diflerenl  intentions.  The  4  Geo.  2  respects,  in  myoiunioi, 
chiefly  leases  for  Uves  or  for  long  terms  of  years,  and  if  it 
tenant  holds  over,  and  the  landlord  gives  notice  in  wnliDjfa 
him  to  quit,  he  shall  recover  not  douhle  rent  (whicli  waddk 
frequently  tritlingl,  but  double  value  (e).  There  is  no  VM 
of  distress  in  that  act,  because  no  certainty  of  the  nlBe<i 
There  are  two  good  reasons  why  one  should  be  in  writm^flt 
the  other  not:  I.  If  the  tenant  gives  such  notice  as  wiUjaitil 
his  leaving  the  farm,  and  does  not  leave  it,  that  is  the  msHt 
which  the  act  meant  to  meet,  and  parol  notice  is  suffideotii 
that.  S.  Landlords  can  usually  write,  and  tenants  ctntt 
therefore  the  landlord's  notice  is  to  be  in  writing,  the  tam6 
not.  This  case  is  within  the  preamble  and  the  ennctii^  *ordt 
but  had  the  preamble  been  confined,  I  should  have  beaff 
extending  the  remedy  according  to  the  enacting  words.  TTw 
tenancies  are  the  most  usual  of  any.  It  has  ahnost  extiagaU 
tenancy  at  will,  which  was  a  moat  unreasonable  and  iksd* 
nient  tenure  to  both  parties.  Then  came  tenures  for«)« 
certain,  which  were  better,  but  still  inconvenient;  toturaciJ 
or  quit  at  the  end  of  the  year  without  notice.  Thit  p» 
duced  the  present  rule,  that  landlords  and  tenants  should  » 
tually  give  reasonable  notice  to  quit;  and  there,  if  a  lawIW 
brings  ejectment,  it  is  always  required  that  he  shew  ^ 
hath  given  reasonable  notice.  What  is  reasonable  is  maHftof 
circumstances.  This  brings  the  present  lease  within  thewon^ 
of  the  act.  They  have  power  to  quit  and  determine,  up* 
giving  reasonable  notice. 

Dennison  and  Yates,  Ja.,  absent. 

Judgment  for  the  defendaoi- 

[c)  See  Cutlmg  v.  Derby,  pal,  1075,  and  Ihe  cases  tliere  tefened  w. 


Frogmorton,  Lessee  ofBKAMSTON,  r.  Holyday  and  OibiTi 

S.  C.  3  Burr.  161S. 

Ejectment.  Verdict  for  plamtiff  on  this  special  cw 
Margaret  Haslewood,  by  her  will,  (duly  executed,  bearing  if*" 
28  October,  1719),  "  As  to  all  her  worldly  affairs  and  e>UB.' 
disposes  thus :  "  To  her  son  David  and  his  heirs  for  erer,  bff 
malt-kiln,  of  the  value  of  10^.  per  annum.  To  her  dau£:tii'-' 
f  "'""S36  1  Elizabeth  Locking,  her  house  and  garden  in  'the  ropery:  »i*^ 
after  her  decease  to  her  two  sons  John  and  David  LoctiK 
share  and  share  alike.  To  her  son  John  Haslewood,  a  bw* 
and  garden,  charged  with  the  payment  of  50/.  out  of  the  ye*'? 


CircumiUncM 
twisted  logtthi 

the  fsce  of  it, 
only  for  life. 
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rents  and  profits,  till  the  same  should  be  discharged,  for  the    Froomortoh 
benefit  of  her  daughter  Margaret  Holyday.     And  if  said  John  *^- 

Haslewood  should  die  in  his  minority,  then  the  said  house  and  . 

gardens  to  the  testatrix's  daughters,  Elizabeth  Locking,  Mar- 
garet Holyday,  and  Hannah  Haslewood  equally,  share  and 
share  alike.  To  her  daughter  Hannah,  and  her  heirs  for  ever, 
another  house  and  garden.  And  after  several  pecuniary  and 
specific  legacies,  she  bequeaths  the  residue  of  her  personal 
estate  to  her  executors  George  Holyday  and  Elizabeth  Lock- 
ing; whom  she  appoints  guardians  to  her  son  Haslewood,  de- 
siring them  to  cause  him  to  be  brought  up  to  good  education 
and  learning."  Her  son  David  had  been  set  up  in  business  • 
by  his  father,  who  gave  him  at  times  upwards  of  500/.,  and  two 
messuages,  value  321.  per  annum.  And  the  father  also  devised 
an  estate  of  40/.  per  annum  to  his  wife  Margaret  for  life ;  re- 
mainder to  his  son  John  in  fee.  John  was  about  seven  years 
of  age  at  the  death  of  his  mother,  and  David  twenty-three ;  and 
the  premisses,  by  her  devised  to  John,  were  of  the  annual  va- 
lue of  10/.  John  entered,  and  died  seised  in  176^;  and  David 
bis  brother  died  before  him,  leaving  David  his  son  and  heir, 
who,  20th  September,  1758,  conveyed  said  premisses  to  the 
lessor  of  the  plaintifiPin  fee. — Qu.  Whether  an  estate  for  life, 

h  or  in  fee,  passed  to  the  said  John,  by  the  said  vrill  ? 
;  This  case  was  argued  last  Term,  by  Wallace,  for  the  plaintifl^, 
who  insisted — 1.  That  although,  where  an  estate  is  given  paying 
a  certain  sum  to  a  third  person,  the  estate  must  be  fee-simple, 
else  the  devisee  is  not  secure;  Collier's  Case,  6  Co.  16;  Cro. 
Car.  S7{d);  Comyns,  353,  Fowler  and  Blackwell:  yet  in  the 
present  case  he  cannot  be  a  loser,  supposing  it  an  estate  for 
Ufe ;  as  it  is  not  a  sum  in  gross,  but  is  payable  out  of  the  grow- 
ing rents  and  profits.  2.  That  in  other  parts  of  her  will  the 
testatrix  has  devised  to  other  persons  and  their  heirs,  which 
shews  she  knew  how  to  devise  a  fee-simple,  when  she  intended 
to  give  it. 

^Hotham,  for  defendant. — Wherever  such  a  charge  is  laid  [  *537  ] 
on  an  estate,  as  would  leave  nothing  to  the  tenant  for  life,  it 
shall  import  an  estate  in  fee.  In  the  present  case,  for  five 
years  the  devisee  shall  have  nothing.  2.  Ail  devises  must  be 
supposed  positively  beneficial,  not  merely  (negatively)  not  pre- 
judicial to  the  devisee ;  2  Mod.  25,  Read  and  Hatton.  Courts 
nave  adjudged,  that  gross  charges  carry  a  fee,  and  that 
charges  on  me  profits,  unconnected  with  other  circumstances, 
an  estate  for  life ;  Moor,  852.  [The]  circumstances  here  are : 
a  woman  providing  for  all  her  children,  in  low  circumstances 

'  and  illiterate,  gives  to  both  the  others  a  fee  expressly,  [and 
she]  had  no  reason  to  except  the  other  son,  whose  age  makes 

■  it  impossible  he  should  have  offended.     The  clause  of  substi- 

^  tution,  in  case  he  dies  under  age,  shews  it  to  be  a  fee.     It 

'  would  be  absurd  to  fix  a  period,  when  only  the  estate  should 

I 

(d)  Not  in  point. 
VOL.  I.  F  F 
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fkoohobton  endf  if  a  mere  Ufe  estate  was  intaided:  Pttrefoff  and  JSdsgvrf^ 

(^'  S  Saund.  388  a* 

HoLYDAY.         rp^g  ^^^^g^  ^^  again  argued  this  Term,  by  BlackUcnCi  ibr 

plaintiff. — The  words,  on  the  face  of  them,  carry  only  an  esti^ 
for  Ufe«  What  are  the  circumstances  alleged  to  shew  a  con- 
trary intent  of  the  testatrix?  1st,  From  the  will  itself;  2dly, 
From  other  collateral  matter. — 1.  It  is  said,  that,  ia  the  pr^ 
amble,  she  declares  her  intent  to  dispose  of  all  her  ealate. 
Where  words  have  been  doubtfial.  Courts  have  prayed  in  aid 
of  these  words  to  strengthen  other  probable  arguments ;  For- 
rest. 157  ie).  But  there  is  no  case,  wherein  any  substantive 
determination  has  been  formed,  from  these  words  only ;  whidi 
are  the  usual  hackney  preface  to  aU  ¥rill8,  and  inserted  of  course 
by  every  schoolmaster  in  the  country. — 2.  It  is  said^  that  the 
largeness  of  the  charge  is  such,  that  no  omslderable  benefit 
will  pass  to  the  devisee,  unless  the  estate  be  a  fee;  and  theze- 
[  *  538  ]  fore  the  rule  in  CoUier^s  Case  must  be  extended  *to  take  in 
the  present.  But  the  charge  is  only  five  years  rent;  the  life 
estate  of  John  was  worth  16  or  17  years  purchase.  BeaideB, 
it  is  not  necessary  that  the  devise  should  be  certainly  benefi- 
ciaL  Sufficient,  if  it  may  be  beneficial,  and  cannot  possibly  b# 
prejudicial  to  the  devisee ;  2  Mod.  25,  Rectd  and  HaHotu^ 
3.  As  to  the  cause  of  substitution.  Purtfoy  and  Rogers  is 
only  a  note  by  the  reporter,  and  is  the  case  of  a  devise  of  an 
inheritance  in  express  words,  and  the  substitution  is  to  the 
heir^t-law ;  in  both  which  it  differs  from  the  preseni  case*  All 
the  cases  where  an  implied  fee  arises  from  a  substkation^  aie 
where  the  heir  is  the  substitute :  and  sometimes,  even  that  has 
not  been  held  sufficient ;  Comyns,  353. — 4.  That  die  testatrix 
mentions  only  the  residuum  of  her  personal  estate;  whidi 
shews  ^e  imagined  she  had  disposed  of  all  her  realty.  This 
argument  proves  too  much ;  it  proves,  that  wherever  a  testator 
is  silent  about  his  reversions  in  fee,  his  precedent  devises  must 
be  intended  to  be  fee-simple,  and  the  heir  shall  never  take  an 
undevised  residuum.  When  the  testatrix  meant  ta  give  away 
a  fee,  she  knew  how  to  do  it,  as  appears  by  two  of  her  devises. 
If  these  circumstances  operate  nothing  singly,  they  can  do  no^ 
thing  conjunctly.  Twenty  defective  titles  will  not  amount  to 
one  good  one.  Next,  as  to  the  circumstances  of  the  fiuiiily. 
Both  sons  pretty  equally  provided  for  by  the  father.  John  had 
an  estate  of  40/.  per  annum  in  fee.  Tnis  might  be  the  reason 
why  the  mother  substituted  the  sisters  in  case  he  died  under 
age,  and  not  otherwise.  For  then  his  40/.  per  annum  must 
have  descended  to  his  brother  David ;  but  if  he  lived  to  twen^- 
one,  he  might  alien  it  from  his  brother ;  and  therefore  she  ^- 
rected,  that  the  substitution  of  the  sisters  should  then  cease, 
and  David  be  entitled  to  this  reversion  at  all  events.  The 
Court  will  not  set  bounds  to  the  discretion  of  parents,  and  say, 
they  shall  never  be  supposed  to  make  a  distinction  between 

(e)  Ihhetttm  v.  BtekwUhi  see  poit,  891,  n. 
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(/)  2  Cox,  340;  dted  in  2  Burr.  923, 
2  Yes.  S.  195. 

(g)  See  ProgtiortcH  v.  Wright,  pott, 
891,  n.  (8). 

(A)  1  Vera.  411;  Beachcroft  v.  J^eocA- 
cr^,  2  Vera.  690. 

(i)  "In  cases  of  this  kind,  the  question 
has  always  been,  whether  the  charge  is  to 
be  paid  out  of  the  rents  and  profits  of  the 
estate,  or  whether  it  is  to  be  paid  by  the 
dtvisea  at  all  events ;  in  the  former  case 


the  devisee  takes  only  an  estate  for  life, 
but  in  the  latter  he  takes  a  fee;  otherwise 
he  might  be  a  loser  by  the  devise :"  per  Ld. 
Kenyon,  in  Doe  v.  Hobmt,  8  T.  R.  2;  8. 
P.  per  Ld.  Mansfield,  1  Co^p.  239;  Good- 
title  V.  Maddem,  4  East,  496;  Freak  v. 
Lee,  2  Show.  38 ;  Doe  v.  Richards,  3  T.  R. 
356.  See  also  Salmon  v.  Denham,  1  Com. 
R.  323;  Doe  v.  GiUard,  5  B.  &  A.  785,  1 
D.  &  R.  464;  Frogmorion  v.  ff^right,  pott, 
889,  and  Oa^  v.  Cooke,  poet,  548. 
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dieir  childreny  even  in  favour  of  an  eldest  son.    And  consider-  VEoauottroK 
ing  the  savings  that  would  be  made  during  the  infancy  of  John, 
the  distinction  she  has  made  is  not  worth  considering.  ^ 

Wedderbum^  for  defendant,  insisted,  that  if  none  of  the  rea- 
sons before  taken  notice  of  would  be  sufficient  separately  to 
establish  an  estate  in  fee  in  the  devisee,  yet,  taken  conjunc- 
*tiyely  they  might,  and  cited  Scot  and  Aubrey^  Comyns,  337.  [ 
And  by 

Lord  Mansfield,  C.  J. — ^The  will  must  be  construed  by 
taking  the  whole  together,  as  in  the  Case  of  Coryton  and  HeU 
lier{f\  where  an  estate  was  given  for  99  years,  omitting  the 
words,  '^if  he  shall  so  long  Uve;'*  but  this  was  set  right  by  the 
other  parts  of  the  will.  The  question  here  is,  whether  John 
had  a  fee  bequeathed  to  him.  I  believe  that  in  most  cases, 
where  devisees  have  been  adjudged  not  to  have  the  fee,  it  has 
been  contrary  to  the  testator*s  intention,  who  did  not  know  the 
difference  between  a  devise  of  lands  and  of  chattels.  However^ 
rules  of  construction  there  must  be,  and  Courts  of  justice  must 
stick  to  them,  unless  from  concurrent  circumstances  they  can 
gather  the  intent  to  be  otherwise.  Now  here,  1st.  The  tes- 
tatrix has  declared  her  intent  to  devise  *^  her  worldly  estate." 
That  certainly  will  not  make  the  will  carry  an  estate  that  is 
clearly  omitted;  but  if  it  be  dubious^  whether  the  estate  is 
omitted  or  no,  it  will  help  the  interpretation  {g).  She  has  spe- 
cifically mentioned  all  the  real  estates  she  had,  and  disposed 
of  them  some  how  or  other.  There  is  a  sweeping  residuary 
clause  of  the  personalty,  but  no  mention  made  of  the  realty. 
8dly«  There  is  a  charge  on  the  rents  and  profits.  A  sum 
charged  in  gross,  however  small,  gives  a  fee  to  the  devisee 
charged;  (before  the  Case  of  doudesley  and  Pelhafn{h),  it  was 
not  looked  upon  as  a  charge  upon  the  heir) :  But  a  charge  on 
the  annual  profits  may  leave  it  an  estate  for  life(f). — This  is  a 
middle  case.  One  reason  why  this  mode  of  payment  was  or- 
dered is  apparently,  because  John  was  a  minor;  else,  perhaps, 
it  would  have  been  charged  in  gross.  3dly.  The  limitation 
over,  in  case  John  died  before  21,  to  his  sisters  shews,  she 
meant  the  heir  should  not  have  it.  Where  an  estate  is  directed 
to  be  taken  away  from  an  institute  on  a  contingency,  which 
does  not  happen,  it  shall  not  be  taken  away  in  any  other  cir- 
cumstance: And  so,  vice  versd^  where  it  is  to  be  taken  away 
upon  the  not  happening  of  a  contingency,  the  substitute  shall 
not  take  it  on  any  other  circumstance.    (Cfc.  de  Oratore).    In 
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Fboomoetoiv  Jattes  and  1Vescomb{k),  an  estate  was  given  on  the  contingency 
"•  of  the  child,  of  which  the  testator's  wife  was  then  ensient,  dying 

y^^^'  ■  before  21.  The  wife  proved  not  to  be  en*sient:  The  estate 
[  *  540  ]  did  not  pass.  This  was  the  only  contingency  on  which  the  tes- 
tatrix meant  to  give  away  the  fee  from  John  and  his  heirs  (/), 
The  reason  given  by  Mr.  BUickstone  is  too  refined  for  people 
in  such  circumstances  as  the  testatrix.  As  to  the  omission  of 
the  word  ''heirs"  in  this  devise  and  mentioning  them  in  another^ 
little  stress  can  be  laid  upon  it(i7i).  Therefore,  as  there  is  suf- 
ficient on  the  face  of  the  will  to  carry  an  estate  in  fee,  the  iiK 
tent  thus  collected  must  govern  the  interpretation. 

WiLMOT,  J.,  accord.-^Ym  is  a  kind  of  loose  evidence  and 
must  be  twisted  together.  The  reason  of  using  the  word 
''heirs**  in  the  other  devises,  and  of  omitting  it  here,  might 
possibly  be  this: — the  will-drawer  might  think  the  substitutioD 
could  not  have  taken  place,  if  the  first  devise  had  been  to  John 
and  his  heirs.  But  tne  only  event  in  contemplation  of  the  tes- 
tatrix, upon  which  she  intended  to  take  away  the  benefit  she 
had  given,  was  in  my  opinion  the  death  of  h^  son  before  the 
age  of  21. 

Dennison  and  Yates,  Js.,  absent. 

The  plaintiff  was  nonsuited. 

(k)  1  Eq.   Abr.  245,  Pre.   Ch.  816,  Doe  v.  Ctmdall,  9  fiast,  400,  where  a  tf' 

Gilb.  Eq.  R.  74.  milar  constmction  was  adopted. 

(/)  This  doctrine  was  recognixed  and  (m)  But  see  Dte  ▼.  MorUUf  4  T.  R' 

fiilly  approved  of  by  Lord  EUenborough  in  69,  per  Buller,  J. 


The  Kino  r.  Kearsley  et  AL 

JriSSg"  h/""  Defendant  was  convicted  on  an  information  filed  by  the 
North  Briton,  Altofney-Grcneral,  (for  printing  the  North  Briton,  No.  45)  in 
No.  45.  Easter,  1763;  to  which  he  pleaded  in  Trinity  Term,  but  was 

not  brought  to  trial  till  the  sittings  after  Trinity,  1764.  He 
was  brought  up  in  Michaelmas  Term  following  for  judgment, 
when  he  made  affidavit,  "That,  on  29th  April,  1763,  Lords 
"  Halifax  and  Egremont,  then  Secretaries  of  State,  told  himi 
"  that  the  object  of  their  resentment  was  the  author  not  the 
publisher. — That,  16th  November,  1763,  he  waited  on  Lord 
HaBfax,  who  assured  him  upon  his  honour  he  knew  nothing  of 
the  prosecution,  and  that,  if  he  had  any  influence  on  the  gen- 
"  tleman  who  conducted  it,  he  should  not  be  punished,  umess 
[    ♦541     ]  "  it  appeared  absolutely  necessary,  ♦which  he  supposed  it  was 

"  not:"  Whereupon  he  was  remand^  to  give  the  agents  for 
the  Crown  an  opportunity  of  answering  this  affidavit.  Now  on 
the  first  day  of  this  Term  Norton^  Attorney-General,  produced 
the  original  letter  from  Lord  Halifax  to  M^.  Yorke^  then  At- 
torney-General, for  filing  the  said  information,  dated  9th  May, 
1763,  and  declared,  that  no  directions  or  even  hint  had  been 
since  given  fii^ stopping  the  same;  wherefore  he  Was  obliged 
in  duty  to  proceed  upon  it:  Quodfuit  concessum  per  curta»* 
But  no  affidavit  was  produced  firom  Lord  Halifax,  tne  surviving 
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uSecretary,  without  which  Lord  Mansfield^  C.  J.,  and  Wil- 
ii MOT  {absent.  Dennison  and  Yates,  Js.)  declared,  they  must 
9'itake  the  facts  to  be  true,  which  were  an  implied  though 
Finot  express  undertaking  in  point  of  honour  to  excuse  the 
iiprinter,  if  he  would  deUver  up  his  principal.  They  were  not 
isdear  how  far  they  could  take  notice  of  this  in  their  judgment, 
rirbut  inclined  to  think  they,  ought.  However,  to  ease  the  Court 
i|tfirom  this  embarrassment,  they  recommended  an  application  to 
jiLiord  Halifax  to  know,  whether  he  would  instruct  die  Attor- 
dpney-General  to  pray  any  and  what  judgment,  as  the  Attorney 
iginust  be  under  his  directions,  this  being  entirely  a  Crown  pro- 
y,6ecution.  Afterwards,  he  was  discharged  on  entering  into  a 
ifTecognizance  of  200/.  to  appear,  when  required. 
^  Williams,  for  republishing  t]ie  North  Briton  in  volumes,  and, 
^.among  the  rest  No.  45,  with  notes,  was  fined  lOOZL,  and  order- 
^^ed  to  be  set  once  in  the  pillory,  imprisoned  six  months,  and  to 
^^ve  security  for  his  good  behaviour,  for  seven  years;  himself 
^in  500/.  and  two  sureties  in  250/.  each(n). 

i^*    (fi)  See  the  proceedings  against  the  au-      2527,  19  How.  St  Tr.  982.  He  wai  fined 
thor,  R,  V.  Wilkes^  2  Wils.  151,  i  Burr.      500(.  and  impriioned  10  months. 


Tub  Kino 
r. 

Kbarslet. 


[i 

„  The  King  r.  Robinson. 

;  JHOTION  for  an  information  against  the  defendant,  knight  Oenend  r«Monf 
of  the  shire  for  Westmorland,  for  attempting  to  bribe  one  forrefiiringto 
Coulthard,  an  alderman  of  Carlisle,  to  vote  at  the  election  of  an  §J^  *****"*" 
alderman  in  June,  1763.     Rules  were  then  depending  against 
i  Coulthard's  brother  for  bribery  at  the  election  of.a  mayor  at 
^.Michaelmas,   1764.    The  attempt  charged  was  saying,  after 
^many  persuasions,  "I  would  give  100/.  rather  than  you  should 
rinot  go  up  to  the  hall,  and  vote  for  Mr.  •Senhouse,"  who  was  r    #54g    ] 
^Iben  the  only  candidate;  but  Coulthard  disliking  lum  had  ab- 
I  sented  himself. 

j  Lord  Mansfield,  C.  J. — Informations  at  common  law  (which 
J  are  very  ancient  in  this  Court)  were  filed  by  the  coroner  (o), 
I  who  did  it  upon  any  application,  as  a  matter  of  course.  The 
f.atatute(/))  was  therefore  made  to  limit  it:  and  other  grounds 
J  there  are,  by  which  the  Court  has  limited  itself.  1st.  As  to 
(the  merits  of  the  person  applying (y):  for  they  may  be  under 
,  such  circumstances,  as  that  the  Court  will  not  interpose  to  far 
▼our  them :  2d.  The  time  of  application  (r).     As  to  this,  there 


(o)  See  4  Bla.  Comm.  308;  R,  v.  Ber- 
tHitt,  1  Show.  106;  3  Bac.  Abr.  Informal 

(p)  4  &  5  W.  &  M.  c.  18,  which  pro- 
vides, that  the  clerk  of  the  Crown  in  K.  B. 
•hall  exhibit  no  information  for  trespasses, 
iMtteries,'  aiid-dther  miideinesnors,  except 
by  express  order  of  the  Court,  nor  issue 
pfocess,  till  the  prosecutor  has  given  a  re- 
cognisance in  20/.  to  prosecute  with  ef- 
Acti  fee  12.  V.  Howell,  Ca.  temp.  Hard. 


247. — S.  6  contams  an  exception  of  infbr- 
mations  filed  by  the  Attorney-General  is 
officio.  2  Hawk.  P.  C.  c.  26,  s.  5,  etteq,: 
Bac,  Abr.  ubi  supra. 

(q)  R,  V.  BiektrUm,  1  Stra.49S;  R.  v. 
Hcuityt  1  Burr.  316;  R.  v.  Pfocft,  Id. 
548 ;  R.  V.  WeUier,  3  T.  R.  388. 

(r)  R.  ▼.  Harries,  13  East,  270;  it  v. 
MarshaU,  Id.  322;  R.  ▼.  Bishop,  5  Q.  ft 
A.  612. 
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Tbb  Kino     i*  no  precise  number  of  weeks,  months,  or  years;  but,  if  de- 

o.  layed,  the  delay  must  be  reasonably  accounted  for.     This  con- 

^  R0BIN8OK.      sideration  is  more  necessary  in  election  contests  than  in  others: 

there  is  ill  blood  enough  without  this  addition  to  it.  3d.  The 
suspicious  state  of  the  case,  ex  evidentid  ret.  4ih.  The  conse- 
quences of  granting  the  information.  On  which  account  die 
Court  laid  down  the  rule,  that  thev  would  not  grant  one  for 
bribery  at  parliamentary  elections  till  after  two  years  were  ex- 
pired (^),  in  which  civil  actions  may  be  brought.  Now,  Ist.  As 
to  the  time.  We  took  it,  when  the  rule  to  shew  cause  was 
granted,  to  have  been  the  same  election,  for  which  the  other 
motions  were  made;  but  it  appears  to  be  a  former  year,  and  the 
delay  is  not  accounted  for.  Sdly.  As  to  the  circumstances  of 
the  prosecutors.  It  is  moved  by  persons  prosecuted  for  bribery 
at  a  subsequent  election;  hereupon  I  rest  my  opinion:  Thou^ 
3dly.  As  to  the  suspicious  state  of  the  case:  There  was  no  op- 
position at  the  time,  and  therefore  no  visible  necessity  for  such 
an  attempt,  which  renders  it  improbable. 

WiLMOT,  J.,  same  opinion.     Dennison  and  Yates,  absent 

Rule  discharged  (^). 

(«)  See  ante,  380,  n.  (w)» 
(0  See  also  R,  v.  Spriggins,  ante,  2 ;  i2.  v.  Kmnertleyt  294,  n.  (0). 
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Sir  Richard  Aston,  Knight,  late  Lord  Chief  Justice  of  Ae 
Court  of  Common  Pleas  in  Ireland,  was  this  Term  appointed 
a  Justice  of  the  Court  of  King's  Bench,  in  the  room  of  Sb 
Thomas  Denntson,  who  had  resigned. 


Oates  on  demise  of  Markham  r.  Cooke. 

S,  C,  3  Burr.  1684. 

Devise  of  annul-  In  ejectment.  Plea,  not  guilty.  Verdict  for  plaintiflT  on  thb 
aWe'by  ai  «el  special  case.  George  Beaumont,  by  his  will,  dated  29th  Seo- 
cutor,  and  some  tcmber  1760,  gave  '^  to  Elizabeth  Smith  3L  per  annum  for  li^, 
of  them  to  the  (f  to  be  paid  by  his  trustee  and  executor;  and  after  her  de- 
velte  th J"e«ate  "  ceasc,  to  her  sister  Esther  Blaksley;  and  after  her  de- 
in  the  executor  ''  cease,  to  another  Elizabeth  Smith,  and  her  heirs  for  ever, 
in  fee,  ^«  And  also  three  more  annuities  of  31.  per  annum  each,  to  di- 

"  vers  legatees  and  their  heirs,  to  be  paid  by  his  trustee,  John 
"  Cooke,  yearly.  Item,  to  William  Farkin  and  his  heirs,  lOi. 
"  per  annum  upon  the  account  of  his  being  trustee  to  this  the 
"  testator's  will."  And,  after  other  pecuniary  legacies,  be 
wills,  "  that  William  Frith  the  tenant  shall  not  be  removed 
**  during  his  life,  paying  the  usual  rent;  but  the  next  tenant 
**  to  pay  9/.  a  year."  He  then  leaves,  "  to  his  trustee  and  exe- 
"  cutor,  30s.  yearly  out  of  the  rents  for  repairs  of  the  fiurm;** 
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and  directs  some  specific  repairs  and  improvements.    '*  And     Stl^^l 
"  John  Cooke^  his  trustee,  to  see  that  all  be  done  according  to 
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•*  his  will;  to  whom  he  leaves  5/.  to  build  a  tomb  withalT  in       Cookb. 
•*  Tankersley  church-yard;  he  and  his  heirs  always  to  see  that  ^ 
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it  be  kept  in  order.  And  his  mind  was,  that  if  any  of  his 
legatees  shall  take  any  monies,  on  account  of  their  said  lega- 
cies, they  shall  have  nothing,  but  their  legacies  shall  *be  [  ^544  ] 
**  divided  among  his  other  legatees;  and  that  his  estate  shall 
"  (if  trouble  shul  arise)  vindicate  itself,  so  that  no  person  shall 
••'  be  at  any  expence  whatsoever.  And  he  constitutes  John 
*'  Cooke  before  mentioned  his  sole  executor  and  trustee  of  this 
^*  his  last  will;  he  paying  all  just  debts,  legacies,  and  funeral 
^'  charges.  And  desires,  that  the  bed  in  the  closet  be  left 
^'  there  particularly  for  his  trustee,  that,  when  he  pleaseth  to 
^'  come  over,  he  may  lodge  there  without  let,  molestation,  or 
**  hindrance."  8th  April,  1761,  George  Beaumont  surrendered 
one  of  the  tenements  in  question,  being  copyhold,  to  the  use 
of  his  will,  and  died,  leaving  John  Smith,  Jorni  Parkin,  Thomas 
Beaumont,  and  the  lessor  of  the  plaintiff,  his  nephews  and  heirs 
at  laW;  and  leaving  a  personal  estate  of  80/.  and  the  premisses 
in  question,  viz.  a  copvhold  of  the  yearly  value  of  SO*.,  and 
freehold  of  the  annual  value  of  13L  lOs.  Qu.  What  estate 
passed  by  the  will  to  John  Cooke,  the  executor  and  trustee, 
the  defendant? 

This  case  was  argued,  by  Walker  for  plaintiff,  and  Fenion 
for  defendant  And  for  the  defendant  it  was  urged,  Ist, 
That  the  annuities  in  fee,  to  be  paid  by  the  defendant,  implied 
an  estate  in  fee,  (whether  absolute  or  with  a  resulting  trust  for 
the  heir  is  immaterial  on  the  present  action),  because  the  estate 
tnust  be  commensurate  to  the  charge;  Shaw  and  Weighs 
2  Stra.  798  (t).  2dly,  That  the  devise  of  an  annuity  to  the 
heir  at  law,  is  an  impued  exclusion  of  the  heir ;  1  Wms.  472  (t?) : 
And  some  of  the  annuitants  (since  dead)  were  his  heirs  when 
the  will  was  made,  3dly,  That  charging  the  executor  with  the 
legacies  implies  an  estate  to  pay  them  with ;  6  Co.  Collier's 
Case  (tt). 

And  of  this  opinion  was  the  Court ;  and  by  Lord  Mans-  Deidie  of Undi 
^lELD,  C.  J. — If  lands  are  given  to  an  executor,  eo  nomine  as  |^^*^^^°' 
an  executor,  it  amounts  to  charging  the  real  estate  with  the  chiirges  the 
testator's  debts  in  a  Court  of  equity  (ir) :   Therefore  such  de-  etmt  with 
vises  should  be  favoured.  ^'^'^ 

WiLMOT,  Yates,  Aston,  Js.,  accord. 

Plaintiff  nonsuited. 

<l)  S,  C.   I  Eq.  Ca.  Abr.  176.    See  416 :  but  lee  Roe  ▼.  Bolton,  pott,  1045« 

G^odright  V.  JlUn,  pott,'  1041,  and  Oib-  (»)  See  FrogmerUm  v.  Holfday,  tmte, 

son  ▼.  MoHi/ord,  1  Ven.  S.  485.  539,  and  n.  (Q,  ibid. 

(v)  WiUit  ▼.  Lucat;  S.  a  10  Mod.  (w)  Yin.  Abr.  Charge,  (D)  pL  T. 
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dor  for  an  at- 
tempt to  assas- 
sinate. 


The  Kino  v.  Guerchy. 
^'•T^"?"  Claudius  Lewis  Francis  Regnier  Count  de  Guerchy,  the 

an  indictment       ^  ,  ,  .  •     !•   ^    i^-      t        i  r  i'   'a^ 

of  anembassa-    Trench  embassador^  was  indicted  m  Liondon,  tor  soliciting  one 

Peter  Henry  Freyssac  de  Vergy  to  assassinate  M.  D'Eon: 
Whereupon  appUcation  was  made  to  the  Attorney  and  Solici- 
tor-General for  a  noli  prosequi,  who  removed  it  by  certiorari 
into  the  King's  Bench;  and,  desiring  to  hear  counsel  on  both 
sideS;  were  accordingly  attended  by  Blachstone^  for  the  de- 
fendant, and  Glynn,  Serjeant,  andZ)2^»iiiit^,forthe  prosecutors. 
(See  p.  510  {x) ).  It  appeared,  on  inspection  of  the  indictaient 
and  examination  of  Mr.  Ford,  clerk  of  the  arraigns,  that  the 
facts,  on  which  the  indictment  was  founded,  happened  in  Mid- 
dlesex-not  in  London — that  he  accordingly  drew  it  with  a  Mid- 
dlesex venue — that  the  prosecutor's  agents  altered  it  to  Lon- 
don, and  persisted  in  it,  after  notice  a  second  time  of  the 
error — and  that  the  indictment  had,  seven  times,  mistaken  the 
names  of  the  prosecutor  and  the  defendant. 

For  the  defendant  it  was  therefore  insisted,  that  these  mis- 
takes were  voluntary,  and  the  whole  proceeding  calculated 
merely  to  defame  Count  Guerchy,  as  the  indictment  could  not 
be  supported  either  in  law  or  fact ;  therefore,  to  let  it  go  to 
trial  would  serve  no  good  purpose,  but  might  have  many  bad 
consequences,  in  exasperating  foreign  courts,  by  a  violation  of 
the  law  of  nations,  which  privileges  an  embassador  from  such 
a  prosecution.  The  jus  gentium  arises  from  natural  reason, 
interpreted  by  the  practice  of  all  civilized  nations,  and,  accord- 
ing to  these,  all  jurisdiction  is  founded  on  the  subjection  of  the 
party ;  and  an  embassador  owes  no  subjection  to  the  Courts  of 
the  country  to  which  he  is  sent.  He  is  supposed,  by  a  fiction 
of  law,  to  be  still  resident  in  his  own  countiy.  Grot.  2,  18,  4f 
Montesq.  Spir.  L.,  b.  26,  c.  2\  [y).  The  Koman  law,  which 
hints  the  contrary,  is  interpreted  by  Bynkershoek,  de  Foro 
Legator.  460,  461,  to  be  understood  only  of  provincial  depu- 
*  ties,  not  embassadors  from  foreign  states. — Tarquin's  embas- 
sadors, though  engaged  in  a  treasonable  conspiracy,  dismissed 
by  the  law  of  nations;  Liv.  1.  2,  c.  4(«);  Bynk.  532. — ^Verres, 
when  embassador,  ravished  a  virgin;  yet  unpunished.  Cicero 
in  Verr.  3 ;  Levius  peccatum  fore  putabant,  si  homini  scelerato 
pepercissent,  quam,  si  legato  non  pepercissent.  Grot.  2,  18, 
4 ;  Securitas  legatormn  utilitati,  qu(B  ex  pcend  est,  prtepondc' 
rat, — The  Bishop  of  Ross,  embassador  from  Queen  of  Scots, 
though  declared  by  the  English  civihans  to  be  subject  to 
punishment  (which  opinion  is  condemned,  Bynk.  461);  yet  was 
dismissed  at  length  (a);  Camd.  A,  D,  1571,  1573. — Mendoza, 
the  Spanish  embassador,  concerned  in  Throgmorton's  conepi- 


[     *546    ] 


{x)  R.  V.  D'Eon. 

(y)  **  Le  droit  des  gens  a  voulu  que  les 
princes  s'envoyas^e^t  des  ambassadeurs : 
et  la  raison,  tirec  de  la  nature  de  la  chose, 
n'a  pas  permis  que  ces  ambassadeurs  de- 
pendissent  du  souverain  chez  qui  ils  sont 
cnvoy^s,  ni  de  ses  tribunaux.  lis  sont  la 
parole  du  prince  qm  \c8  eivvoie,  ct.  ctxxe 


parole  doit  Stre  libre." 

(z)  "  Prodi toribus  extemplo  in  tIdciiIi 
conjectis,  de  Legatis  paululum  addnbiti- 
tum  est:  et  quanquam  Tisi.sunt  coauni- 
sisse,  ut  hostium  loco  essent,  jus  tanMO 
gentium  valuit" 

(a)  A.D.157U  Robemon's  Hist  Scot 
No\.  \\»  V,  -hI,  ^.  28,  8vo. 
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racy;  yet  only  sent  home;  Camd.  A.  D.  1584.  Bynk.  6S5. —  Tm  Kiiia 
Ddn  Pantaleon  Sa,  brother  of  the  Portuguese  embassador,  was 
indeed  put  to  death  by  Cromwell  for  miurder  (6), — This  onfy 
the  case  of  an  attendant,  and  Portugal  was  then  in  a  very  weak 
condition.  It  was  condemned  by  the  foreign  jurists,  and  Crom- 
well himself  was  contented  to  dismiss  a  French  embassador,  who 
conspired  against  his  life;  Bynk.  537. — ^In  1716,  Count  Gyl- 
lenberg,  the  Swedish  embassador,  who  conspired  to  depose 
George  the  First,  was  sent  home  to. Sweden  a  prisoner*  The 
confinement  exclaimed  against  by  foreign  powers  (c). 

•  For  the  prosecutor  it  was  said,  that  the  imperfections  in 
the  indictment  were  no  reason  for  a  noli  prosequi;  for,  if 
fatal,  the  defendant  must  be  acquitted:  and,  if  the  prose- 
cution be  maUcious,  the  plaintiff  may  have  hb  action*  As 
to  the  main  question:  Embassadors  are  exempt  from  being 
punished  for  such  particular  species  of  treaaon  as  the.  inter- 
est of  their  princes  may  require;  but  are  subject  to  the  jus 
gentium  and  the  penalties  of  universal  law.  They  are  not 
punishable  for  committing  mala  prohibita,  but  for  mala  in  se 
they  are.  This  the  uniform  opmion  of  all  English  writers ; 
1  RoU.  Rep.  175;  4  Inst.  153;  3  Bulstr.  27;  MoUoy,  189;  1 
Hal.  97 ;  Foster,  188  (d).  Foreign  writers  are  no  authority  here. 
*Bomilcar,  the  Carthaginian  embassador,  was  foimd  guilty;  [  *5i«7  ] 
Sallust.  Bell.  Jugurth.  (e),  Henry  8th  imprisoned  an  embassa;- 
dor  for  intrigues  against  Cardinal  Wolsey;  Moll.  135.  Lord 
Cottington  questioned  in  Spain;  Lord  Clar.  Book -5*.  The 
Bishop  of  Ross  was  imprisoned  two  years.  Don  Pantaleon  Sa 
actually  executed*  Count  Gyllenberg  arrested;  but  it  ended, 
according  to  Voltaire,  by  a  compromise  between  the  two  courts. 
Count  Goertz,  in  Holland,  was  imprisoned  by  order  of  the 
States  for  being  concerned  in  the  same  conspiracy  merely 
against  a  prince  in  amity  with  the  States. 

The  noli  prosequi  {/)  was  granted* 


(6)  J»  D,  1654,  Hume's  Hist.  Eng.  vol. 
vUy  cb.  Ixi,  p.  237,  8vo. 

(e)  Smollett's  Hist.  Eng.  Geo.  I,  c  1, 
p.  345,  8vo. 

((Q  See  also  1  Bla.  Com.  253;  Vin.  & 
Bac.  Abr.  Amboisador;  Com.  Dig.  Id.  (B). 
As  to  their  privilege  from  arrest,  see  Pot- 
Her  V.  CrozQi  ante,  48. 

(e)  *'  Fit  reus  magis  ex  aequo  bonoque, 


quam  ex  jure  gentium  Bonrulcar,  comet 
ejus  (teiL  Jugurthae)  qui  Romam  fide  pub- 
lic&  venerat" — *^  Sicuti  igitur  legati,  vel 
qui  fide  public&  venerunt,  ita  et  oomiteiy 
et  vasa  legatorum  sui  generis  sanctimonSam 
habent,  sed  accessorie."-^-Grodu8. 

(/)  R,  V.  Cranmer,  1  LordRaym.  721, 
12  Mod.  647,  S.  C. 


The  King  r.  University  of  Cambridge. 

S.  C.  3  Burr.  1647. 

In  last  Trinity  Term,  De  Grey,  SoUcitor-General,  moved  for  Mmdamut  to 
a  mandamus  to  the  Keepers  of  the  Seal  of  the  University  of  "f*  thelJni^. 
Cambridge,  to  set  the  common  seal  of  the  University  to  an  ap-  Ii>L5^entof 
pointment  of  PhiUp,  Earl  of  Hardwicke,  to  the  High  Steward-  a  High  Steward, 
ship,  in  the  room  of  his  father,  deceased:   upon  affidavits, 
**  That,  by  the  custom  of  the  University,  the  election  must  be 
made  by  a  majority  of  the  voters,  in  both  the  regent  and  non- 


.  547  EASTER  TERM,  5  GEO.  lU.  K./B. 

Tirk  KiHG     regent  houses  (^);  that  the  Eails  of  Sandwich  and  Hardwido^ 

^  V*.  were  competitors:  and  that  the  Earl  of  Hardwicke  had  a  clear 

cTumDQE.    TociBjonty  of  103  to  101  in  the  non-regent  house,  and  afterwards 

'^ V ^  was  proposed  to  the  regent  house,  when  (after  rectifying  a 

smair  mistake  between  the  two  Proctors,  who  were  Scrutators 
there)  the  numbers  of  pUicets  and  nof^placets  to  Lord  Hard- 
wicke's  grace  appeared  to  be  equal,  viz.  108  each :  that,  after 
some  altercations,  the  Vice-Chancellor  dissolved  the  congrm- 
tion ;  and  afterwards  it  was  discovered,  that  Mr.  Thomas  Pitt, 
who,  by  his  standing,  ought  to  have  voted  among  the  non- 
reffents,  voted  among  the  regents  as  turn-placet;  which  vote 
bemg  subtracted,  there  was  a  majority  of  one  in  favour  of 
Lord  Hardwicke."  Lord  Mansfield  directed  the  rule  to  shew 
cause  why  a  mandamus  should  not  issue  to  the  Vice-Chancellor 
to  hold  a  congregation  to  receive  the  declaration  of  the  Proo- 

[    *548    ]  tors  in  *  respect  to  the  majoritv;  to  the  Proctors  to  dedare 

how  the  majority  stood;  and  to  tne  Keepers  of  the. Seal  to  affix 
it  to  Lord  Hardwicke*s  nomination:  and  that  notice  be  given 
thereof  to  the  University  and  Mr.  Thomas  Pitt. 

After  many  enlargements  of  the  rule,  cause  was  shewn  this 
Term,  by  Norton^  Attorney-General,  Morton^  and  BlacisUme. 
•1.  Because  a  mandamus  can't  go  to  officers  out  of  (^ce,  for 
they  cannot  exercise  the  necessary  powers  required  of  them. 
The  Vice-Chancellor,  Proctors,  and  Keepers  of  the  Seal,  all 
changed  in  last  Michaelmas  Term.  And  though  the  other 
officers  might  do  the  ministerial  acts  required,  yet  the  new 
Proctors  cannot  declare  what  minority  there  was  upon  a  sera- 
tiny  previous  to  their  office.  2.  That  the  conffregati<m  bemg 
dissolved,  re  infectd,  the  business  must  now  be  resmned  (fe 
novo.  3.  That  admitting  unqualified  persons  to  vote  at  all  in  a 
secret  scrutiny  ought  to  vitiate  the  whole  election,  if  any  thing: 
but  that  the  poll  is  the  only  proper  evidence,  which  is  taken 
by  the  Proctors  by  a  scratch  with  a  pen  on  a  paper,  after  pri- 
vately asking  the  vote.  Therefore  no  man  can  give  positive 
evidence  of  another*s  vote  but  the  Proctors,  who  are  sworn  to 
secrecy ;  and  though  one  of  them  has  divulged  Mr.  Pitt*s  vote 
by  his  affidavit,  this  ought  not  to  be  received.  4.  If  the  votes 
were  equal.  Lord  Hardwicke  had  no  majority,  and  bv  the 
usage  of  the  University  the  grace  is  then  rejected.  5.  If  the 
Court  is  at  liberty  to  examine  into  particular  votes  upon  a  se- 
cret scrutiny,  then,  if  we  either  establish  Mr.  Pitt's,  or  dis- 
qualify one  on  the  other  side,  the  question  is  with  us:  we  think 
we  can  disqualify  five.  6.  The  objection  to  Mr.  Pitt  is,  that 
though  he  took  the  degree  of  A.  M.  17  July,  1758,  yet  it  being 
by  royal  mandate,  he  was  esteemed  to  be  regent  inunediately, 
and  so  was  above  five  years'  standing  regent  on  the  day  of 

[    *5i9    ]  election,  •(30  March,  1764),  and  BhoiSd  therefore  have  voted 

in  the  non-regent  house.     We  say,  that  he  was  not  complete 


(g)  Matters  of  Arts  of  less  than  five  pose  Uie  Nmi-xogmt  or  Lower  H< 

years'  standing,  and  Doctors  of  less  than  Doctors  of  more  than  two  yMoe*  altn^ 

two,  compose  the  Regent  or  Upper  House;  and  the  Public  Orator  may  vote  In 

aO  the  other  memben  of  the  senate  com-  house,  at  their  pleMme. 
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pegent  till  the  Commencement^  in  July^  1759,  because  not  «ub-     Tn  Knra 
ect  to  exercises  till  that  time,  and  therefore  voted  in  the  right    ^  ^ 
bouse.    7.  We  object  to  the  votes  of  two  Bedells,  who,  though  of   caicw^k. 

long  standing,  voted  in  the  regent  house ;  and  of  three  non-regent  ' v ^ 

Uasters,who  resumed  their  regency  by  a  special  grace,  and  voted 
SI  the  regent  house.  8.  By  c.  40,  of  Queen  Elizabedi's  statutes, 
ill  elections  are  to  be  performed  in  a  different  mode,  except  of 
fche  officers  therein  excepted.  The  High  Steward  is  not  included 
in  the  exception:  therefore  his  election  by  ffrace  is  void. 

Yorke^  De  Grey,  SoUcitor-General,  and  Ashhurst^  in  sup- 
port of  the  rule.  1.  The  rule  originally  prayed  is  only  to  the 
Keepers  of  the  Seal.  The  facts  disclosed  will  warrant  such 
mandamus  :  which  cuts  off^  the  four  first  objections.  %  Mr.  Pitt 
paid  his  fees,  and  was  dispensed  with  from  dutyi  17di  July, 
1758,  which  shews  he  was  then  a  regent;  and  so  is  the  general 
lense  of  the  University.  3.  The  BedeUs  must  attend  the  Vice- 
chancellor,  who  votes  in  the  regent  house.  Sir  James  Burrows 
[who  died  about  two  years  ago)  voted  so  all  his  time.  Resum- 
ing regency  is  warranted  by  the  usage  of  the  University. 
if.  That  the  statutes  of  Queen  Elizabeth  begin  with  officers  of 
inferior  rank,  and  cannot  therefore  extend  to  the  High  Steward, 
who  has  been  elected  by  grace  for  S40  years  past,  and  no  in- 
stance to  the  contrary. 

Lord  Mansfield,  C.  J. — ^The  ori^nal  application  was  only 
fer  a  mandamui  to  the  Keepers  of  the  Seal  to  affix  it  to  Lord 
Hardwicke's  nomination.  Three  were  ready  to  do  it,  two  re^ 
ficuied;  and  unanimity  is  necessary  for  this  purpose.  On  a  se- 
cond application  all  refused,  upon  this  special  reason, — ^because 
the  question  was  likely  to  be  litigated.  The  Court  therefore 
suspected,  that  either  the  mandamus  would  be  issued  to  *will-  [  *550  j 
tng  persons,  and  that  by  their  collusion  the  rights  of  third  per- 
sons might  be  affected,  or  that,  in  case  of  refusal  by  a  differ- 
ence of  opinion  among  the  Keepers,  an  attachment  might  be 
necessary  against  them  all.  We  therefore  desired,  that  the 
merits  might  be  gone  into  very  fully;  that  the  nature  of  the 
question  might  not  be  changed  by  putting  the  officer  into  pos- 
session; and  directed  notice  to  be  given  to  the  Vice- Chancel- 
lor, the  two  then  Proctors,  the  corporate  body,  and  Mr.  Pitt, 
that  any  of  them  might  be  heard  upon  the  question  if  they 
thought  proper.  The  University  (as  a  body)  does  not  oppose 
file  rule;  but  two  of  the  Keepers  of  the  Chest,  and  near  half 
of  the  individuals,  do  oppose  it. 

There  are  three  questions. — 1.  The  right  to  the  office:  whe- 
ther Lord  Hardwicke  is  duly  elected.  2.  Whether  a  mandamus 
U  the  proper  remedy  in  this  case.  S.  How  it  should  be  direct- 
ed, ifCTanted. 

L  There  is  no  contrariety  in  the  witnesses.  The  mode  of 
election  has  been  traced  bacx  (in  respect  to  this  office)  by  en- 
tries in  writing  to  1524,  and  may  have  existed  400  years  before. 
The  mode  has  always  been  by  grace,  passing,  1.  The  Caput; 
2k  The  Non-regents;  3.  The  Kegents.  It  was  not  contended 
by' any  of  the  parties  at  the  time,  that  this  was  not  the  mode 
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of  election.  It  is  now  the  o^ection  of  counsel  at  the  hxt, 
founded  on  c.  40,  of  Queen  Elizabeth's  statutes.  There  is 
a  difference  between  statutes  given  by  the  Crown  to  one  of 
the  Universities,  and  the  charter  of  a  common  corporataon. 
The  Crown  did,  in  fact,  formerly  exercise  a  power  over  the 
Universities,  which  cannot  be  supported  by  any  sound  princi- 

I)les  of  law.  It  b  now  most  certain,  that  those  corporations  are 
ay  incorporations  (A);  and  that  the  Crown  cannot  take  away 
their  rights,  nor  give  them  statutes  or  charters  without  their 
own  voluntary  acceptance;  as  was  the  case  between  Charles  L 
and  the  University  of  Oxford.  The  University  may  accept  in 
part,  or  (if  they  please)  re-enact  any  part  of  the  statutes  given 
them  by  the.  Crown;  and  that  acceptance  may  be  proved  by 
[    *551     ]  *  usage.   Queen  Elizabeth's  statutes  did  not  mean  to  repeal  afl 

former  statutes  and  constitutions.  Many  things  are  not  pro- 
vided for  bv  those  statutes,  as  the  case,  of  degrees  by  mandate, 
the  Vice-Cnancellor's  and  Proctor's  right  of  voting  in  the  re- 
sent house,  &c.  Therefore  I  think,  that  c  40  of  those  statutes 
does  not  relate  to  the  election  of  the  High  Steward,  but  to 
'  certain  inferior  officers  only;  whereas  this  is  an  ornament,. a 

feather,  and  not  then  in  the  Queen's  contemplation.  Besides 
no  objection  was  made  to  the  grace  at  the  time.  So  much  for 
the  form ;  now  as  to  the  merits  of  the  election.  There  is  no 
imputation  upon  the  fideUty  of  either  of  the  Proctors.  A  se- 
cond scrutiny  was  for  some  time  insisted  on  because  of  a  sup- 
posed mistake,  one  Proctor  returning  108  placets  and  107  nofi- 
placetsf  the  other  107  placets  and  108  non-placets.  On  ex- 
amination the  mistake  was  discovered:  the  Proctors,  being  of 
different  parties,  had  each  set  down  his  own  vote,  and  not  his 
brother  Proctor's.  They  declared  the  votes  equal  No  second 
scrutiny  could  be  had  because  some  of  the  voters  were  gone 
away.  Not  a  single  person  then  thought  of  Mr.  Pitt's  vote:  and 
in  the  hubbub  the  congregation  was  dissolved.  Lord  Hardwicke 
now  says,  "that  a  stranger  intruded;  and  therefore,  if  I  can 
"  set  him  aside,  I  have  a  majority  of  one  upon  the  Proctor's 
"  declaration."  This  depends  on  Mr.  Pitt's  right  of  voting  in 
the  regent  house.  If  the  inaumiration  or  commencement  (as  to 
him)  is  to  be  computed  from  tne  18th  of  July,  1758,  and  the 
five  years'  regency  to  be  computed  from  thence,  he  bad  no 
right:  If  it  is  to  be  computed  from  the  next  commencement  in 
July,  1759,  his  vote  was  good.  All  the  affidavits  for  the  mo- 
tion agree,  that  in  mandamus  degrees  the  time  of  regency  has 
been  usually  computed  from  the  day  of  the  creation :  this  not 
contradicted  by  the  other  side.  But  other  circumstances  are 
alleged,  from  which  each  side  draws  their  own  conclusion.  1. 
He  had  leave  of  absence  granted  according  to  custom,  17  July, 
1758.  This  is  stronglv  with  Lord  Hardwicke.  2.  He  paid6f. 
4k/.  in  October,  1758,  for  his  turn  of  dissing  (or  disputing  in 
the  schools).    3.  The  paper  made  out  annuafiy  by  the  Register 

(h)  Ante,  90,  n.  (A).   See  3  Burr.  1656;  6  Vin.  Abr.  CorjwaHoih  (I  3),  and  fSsp- 

plement,  Ibid;  nnd  pott,  591, 
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BtiA  Proctors,  called  ordo  senioritatis,  is  strongly  relied  on  on  The  Kino 

both  sides.     Now  there  *  appears  to  be  two  of  these  papers :  univmit  of 

one  made  out  without  the  names  of  the  noblemen  or  mandamus  Cambridok. 
degrees,  merely  to  call  up  the  Masters  of  Arts  at  the  next  com- 


mencement for  creation :  The  other,  with  their  names  inserted,  L  ^"^  J 
for  the  purpose  of  diss'ing,  which  includes  all  persons  whatso- 
ever created  since  the  commencement  in  1758.  This  a  strong 
argument,  that  the  regency  of  these  royal  mandamus-men  did 
commence  from  the  day  of  their  admission.  If  so,  there  is  a 
majority  of  one  for  Lor^.Hardwicke,  unless  the  opponents  can 
disquaUfv  others  on  his  ^ide.  They  have  pointed  at  five  others :' 
one  would  serve  the  turn.  1st.  The  resumed  regents:  usage 
and  utility  are  on  their  side,  and  there  is  no  contrariety  of 
evidence  in  this  respect.  2dly.  The  Bedells,  who  swear  they 
Iiave  used  to  vote  in  the  regent  house :  Nobody  contradicts  it* 
The  reason  given  for  it  by  the  Bedells  (though  there  was  no 
occasion  for  any  reason)  is  a  very  natural  one ;  their  attend- 
ance on  the  Vice-chancellor.     So  stands  the  right  of  election. 

2,  Whether  a  mandamus  is  the  proper  remedy.     No  other  Mandamtu  ne- 
has  been  suggested:  And,  if  there  is  no  other,  then  this  Court  ceasary  for  or- 
is bound  to  interpose  by  the  prerogative  writ  o(  mandamus,  if  l^^^Z'^^e, 
the  office  be  of  consequence  and  value.     If  the  steward  is  to  if  then  be  no 
hold  a  Coiurt  Leet,  it  is  admitted  it  may  go;  but  it  is  said,  the  other  remedy. 
University  have  none.     The  contrary  is  sworn,  and  not  con- 
tradicted upon  oath,  and  there  are  entries  of  such  a  court,  so 
lonff  ago  as  1692.     But  it  is  improper  to  go  into  that  question 
in  mis  collateral  way.     The  town  of  Cambridge  may  interpose 
in  another  mwner,  if  they  contend,  that  the  University  has  not 
Hie  Court  Leet.     And  even  if  there  were  no  leet,  it  is  proper 
for  this  Court  to  grant  the  mandamus;  because  there  is  a  salaiy 
annexed  to  this  onice,  and  the  officer  has  no  other  remedy.  So 
we  grant  a  mandamus  for  possession  of  a  chapel  or  a  meeting- 
house (t);  but  not  of  a  parochial  church,  because  there  is  an- 
other specific  remedy. 

S.  How  the  mandamus  is  to  be  directed.  It  did  occur  to  me, 
that  a  declaration  of  the  majority  by  the  Proctors  might  be  ne- 
cessary to  prove  the  election:  therefore  the  rule  was  granted 
that  way,  because  it  could  do  no  harm,  and  that  part  might  be 
omitted  on  shewing  cause,  if  found  to  be  unnecessary.  *As  [  ^553  ] 
the  facts  are  now  disclosed,  the  mandamus  must  issue  on  the 
fiK>t  of  its  being  a  due  election.  The  Proctors  have  declared 
the  nmnbers  equal.  Since  that  a  stranger's  vote  is  discovered: 
the  Proctors  have  no  more  to  do.  If  they  had  even  declared 
contrary  to  the  truth,  the  party  injured,  proving  the  fact,  might 
come  to  this  Court,  and  demand  admission  upon  the  right  of 
election.  It  ought  therefore  to  go  to  the  Keepers  of  the  Seal 
for  the  time  being  by  the  description  of  their  office  (i).  The 
rest  of  the  rule  must  be  discharged. 

(i)  A.  V,  Barker,  ante,  300,  352.  377; — to  a  mayor  and  alderman  to  affix 

Qc)  Mandamus  to  the  warden  of  a  col'  the  corporate  seal  to  a  certificate  of  the 

l^e  to  affix  the  common  seal  to  an  answer  election  of  a  recorder;   R,  v.  Mayor  of 

in  Chancery;   A.  y.  Windham,  1  Cowp.  York,  4  T.  R.  699. 
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Tbe  Kiko  ^    WiLMOTy  Yatbs  AsTOMy  Js.,  of  the  game  o|Miiion«   Accord- 

I  UoNenity  of  ^B^Y  ^^  iiMiiidieMfiiM  went,  and  was  obeyed. 
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The  King  r.  Saint  Luke^  Middlesex. 

S.  C.  Burr.  Sett  Ca.  543. 

uClI?^  w  STOWE  and  Lane  moved  to  quash  an  order  of  Sessicms,  con- 
oinctlttiw  aiT^  firminff  an  wder  of  two  Justices,  which  reiiioTed  William 
liMltntiiifv  gtlM  Hutchins,  Marr  his  wife,  and  their  two  children  from  St.  Leo- 
n<»«^2||^tby  nard  Shoreditch  to  St.  Luke  Middlesex;  on  this  special  case. 
J^JjJJJ^^JJJ^j^^  William  Hutehina  the  pauper,  at  the  ace  of  16,  was  appren- 
oOmt  MMiir,  to  ticed  by  the  parish  of  St  Peter's  Comhifi,  to  one  Frost  a  shoe- 
lottf  ••  ibt  twm  milker  m  SouUiwark,  till  the  age  of  S4.   He  served  there  three 


cMlinuft* 


vears.    The  master  then  removed  to  St.  Luke,  taking 
]  ^paupi^r  with  him,  where  he  served  four  years.    The  im 


the 


[    ^454    ]  ^paupi^r  with  him,  wh«re  he  served  four  years.    The  master 

then  loM  the  pauper  he  might  go  about  his  business,  and  work 
ftvr  h)iiMM4f{  no  oite  else  being  present  at  the  time:  but  the  inden- 
tun^  wiNi^  m^  etftnef^lWd  or  delivered  up.  The  pauper  after- 
ymrsU  hU^nH)  hiniiM^lf  to  aevt^ral  masters  of  the  same  trade  as  a 
jiHMnM^ynMOi  iM  ditf^r^ml  parishes,  but  Frost  never  knew  what 
iMi^l^r  W  wi)drk^  with  after  he  left  him;  nor  was  he  ever  called 
MppoAj^  uvur  ilkl  [he]  evi^r  account  with  Frost  for  what  he  earned, 
Uiur  Uk)  ¥Wi|  ever  make  any  provision  for  him  after  he  had  so 
Wft  him.  The  pauper  worked  and  lodged  die  last  forty  days 
h^iWe  he  attained  the  age  of  twenty-four,  in  St.  Leonard 
!<ih(xreditch. 
Ni^rtom^  Attorney-General,  and  Jones  shewed  cause.  And 
By  Lord  Mansfield,  C.  J. — The  whole  turns  upon  the  in- 
denture of  apprenticeship  continuing.  It  is  agreed  on  both 
aides,  that  it  aid  continue.  There  is  a  strong  case  (cited  at 
the  bar)  in  1  Mod.  190(/);  a  father,  to  whom  his  son  was  ap- 
prenticed, gives  up  the  indenture:  Held  not  to  destroy  the 
apprenticeship,  because  the  indenture  [was]  not  cancelled.  This 
case  is  not  so  strong  as  that.  It  was  humane  in  the  master  to 
let  the  apprentice  work  for  himself  after  seven  years'  service, 
but  that  does  not  destroy  the  legal  effect  of  his  binding. 

WiLMOT,  J. — I  think  the  pauper  continued  an  apprentice  to 
all  intents  and  purposes,  and  was  incapable  of  gaining  a  fresh 
settlement  by  service,  &c.  as  not  being  sui  jnris.  The  only 
question  that  could  be  made  is,  whether  such  a  general  con- 
sent of  the  master  can  operate  as  an  assignment  of  the  appren- 
tice to  another  particular  master:  for  that  would  carry  on  the 
service  of  the  first  master,  and  settie  the  pauper  in  St.  Leonard 
Shoreditch.  But  this  general  dismission  is  a  total  dissolution 
of  the  apprenticeship,  so  far  as  entitles  the  master  to  any  future 
service.     It  is  not  carrying  on  the  business  of  the  master. 

(/)  The  editor  has  not  been  able  to  6nd  the  case  here  refened  to. 
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ltes,  J. — Ho  person  can  gain  a  settlement  ^  a  gervice,      Tbb  King 
1  he  was  not  capable  of  hiring  himself  to.    The  mas*ter    s^,„^l 
t  have  revoked  his  consent,  and  called  him  back  at  any 


There  is  no  privity  between  the  first  master  and  the  [ 
id.     I  think  the  settlement  is  where  he  last  served  under 
pprenticeship  for  forty  days. 

TON,  J. — The  difficulty  has  arisen  from  the  apprentice's 
ening  to  have  hired  himself  to  one  of  the  same  trade, 
it  been  another  trade,  no  man  could  have  entertained  a 
t. 

rd  Mansfield,  C.  J. — ^This  is  no  service  to  the  master, 
n  assignment  of  the  apprentice.  But  the  indenture  con- 
s,  and  disables  him  from  gaining  another  settlement. 

Per  tot.  Cur, — Orders  confirmed  (iw). 


♦555    ] 


So  where  Uie  master  being  dead, 
iow  toTd  the  apprentice  he  must 
y  with  her,  and  that  he  was  at  li- 
0  work  where  he  thought  proper ; 
rhich  he  served  two  years  in  C:  he 
t  gain  a  settlement  there;   R.  v. 

Burr.  S.  C.  782 ;  indeed  in  that 
e  had  not  taken  out  administration, 
id  not  any  interest;  as  to  which 
lee  R.  y.  Banuleif,  1  M.  &  S.  377. 
nre  the  master  said  he  had  no  fur- 
nployment  for  him,  he  might  go 
he  pleased;  R.  v.  CrediUm,  1  East, 
o  where  a  person  told  the  original 

that  he  had  got  his  apprentice  at 
to  which  the  latter  replied,  "  I  am 
'  it,  he  was  a  bad  lad,  and  I  could 
lothingofhim;"  R,  y.  St.  Helena 
%te,  1  East,  285.  So  where  the 
having  qmtted  business,  his  appren- 
red  herself  as  a  servant  for  fifty-one 

and  her  master  afterwards  express- 
approbation  at  her  having  gone  into 
trticular  service,  she  did  not  gain  a 
tent  by  such  hiring ;  R,  v.  AMy- 


di'la-Zaudif  1  B.  ft  A.  116.  So  where 
the  master  on  Uie  application  of  the  mo- 
ther consented  to  give  the  apprentice  up ; 
and  accordingly  the  apprentice  went  away, 
but  the  indentures  bring  in  the  hands  of  a 
third  person  were  not  given  up;  it  waa 
held  that  he  was  not  stU  juris  so  as  to  ac- 
quire a  settlement  by  hiring  and  service, 
although  the  master  indd,  he  would  have 
given  up  the  indentures,  if  he  had  had 
them  in  his  possession,  and  reftised  to  take 
back  the  apprentice;  R.  v.  Sk^ffington, 
8  B.  ft  A.  388.  So  where  an  apprentice 
hired  himself  to  A.  B,for  a  ye€W,  in  C,  at 
certain  wages,  then  returned  and  told  his 
original  mistress,  who  said,  "  Very  well, 
she  was  not  against  it,"  and  then  went 
and  lived  with  A.  B.  for  three  months,  he 
did  not  gain  a  settlement  in  C;  R,  v. 
Whitchurch,  2  Dowl.  ft  R.  845  \  S.  C.\  B. 
ft  C.  574.  See  also  A.  v.  Bov,  4  M.  ft  S. 
383,  where  most  of  the  cases  are  referred 
to;  and  Eccletal  Bierlow  v.  Wartlow,  pott, 
592;  R,  V.  Tavistockf  pott,  635. 


Money  and  Others  v.  Leach. 

S.  C.  3  Burr.  1742;  19  How.  St  Tr.  1002. 

ROR  fi*om  Common  Pleas.    Action  of  trespass  and  false  General  war- 
isonment,  for  breaking  and  entering  the  house  of  the  de-*  ™"**  "ff  ^*«"* 
ant  in  error  (the  plaintiff  below)  and  imprisomng  him  for  '"^  ^"^^ 
days,  without  any  reasonable  or  probable  cause.     The  de- 
ants  below,  now  plaintiffs  in  error,  pleaded  the  general 
I,  and  also  a  special  justification,   stating  his  Majesty's 
ch,  19th  April,  1763,  and  the  North  Briton,  No.  45(ii), 


This  celebrated  No.  45  has  g^ven 
>  many  reported  cases  besides  the 
it  one.  See  the  report  of  a  similar 
,  Huckle  V.  Money,  2  Wils.  205. 
Wilkes,  Esq.,  the  author,  was  ar- 

by  a  general  warrant  from  the  Se- 
f  of  State,  April  dOth,  1 763,  but  being 


brought  up  in  C.  P.  by  habeat  corput,  he 
was  discharged  as  being  a  Member  of  Par- 
liament; R.  V.  WUket,  2  Wils.  151,  19 
How.  St  Tr.  982,  S.  C.  An  information 
was  afterwards  exhibited  against  him  as 
the  author  of  that  Number,  on  which  he 
was  fSMiiid  guilty  and  sentenced  to  pay  a 
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23d  April,  1763,  highly  reflecting  on  the  same,  and  puhlished 
by  one  John  Wilkes: — ^That  the  Earl  of  Halifax  was  then  Se- 
cretary of  State,  and  a  lord  of  the  Privy  Council;  and,  upon 
information  given  him  of  the  said  Ubel,  and  producing  the 
same  before  him,  S6th  April,  1763,  he  issued  his  warrant  (o)in 
writing,  under  hand  and  seal,  to  the  defendants  and  another, 
being  four  of  his  Majesty's  messengers  in  ordinary,  requiring 
them  (taking  a  constable  to  their  assistance)  to  search  for  the 
authors,  printers  and  publishers,  of  the  said  seditious  and  trea- 
sonable libel,  and  to  apprehend  and  seixe  them,  together  with 
their  papers:  That  the  plaintiff  Leach  was  a  printer,  and  had 
printed  some  former  numbers  of  the  North  Briton  (stating 
them):  That,  on  27th  April,  1763,  the  defendants  had  infor- 
mation,  that  he  was  the  printer  of  No.  45;  and  therefore  they, 
[  •556  1  with  *one  Thomas  Freeman  a  constable,  did  enter  the  plain- 
tiff's house,  the  door  being  open,  and  search  for  the  printers 
of  the  said  libel:  That  they  found  the  plaintiff  and  his  servants 
reprinting  a  new  edition  of  the  North  Briton;  whereupon  they 
took  him  into  custody,  and  kept  him  four  days,  till  the  Earl  of 
Halifax  had  leisure  to  examine  him:  and  then,  it  appearing  that 
he  did  not  print  the  said  No.  4*5,  he  was  discharged;  which  are 
the  same,  &c. — Leach  replies,  de  injurid  suA  proprid  absque 
hoc,  ^c.  And  thereupon,  and  upon  the  general  issue  afore- 
said, issue  was  joined,  and  came  on  to  trial,  before  Pratt,  C.  J., 
29th  November,  1 764,  at  Guildhall :  At  which  time  a  bill  of  ex- 
ceptions was  tendered  by  the  defendant's  counsel,  and  on  10th 
December  following,  was  sealed  by  the  Chief  Justice ;  stating 
the  proof  of  the  facts  in  the  declaration,  and  "  that  the  coun- 
sel for  the  defendants,  in  order  to  acquit  defendants  under  the 
feneral  issue,  did  prove  the  King's  speech,  libel,  office  of  Lord 
[alifax,  information,  and  warrant  to  the  defendants  being  his 
Majesty's  messengers  (as  before  stated  in  their  justification), 
and  that  it  was  the  long  and  frequent  usage  of  office  to  grant 
and  execute  such  warrants;  that  they  had  such  grounds  of  sus- 
picion, and  did  such  acts,  &c.  as  are  stated  in  the  said  plea;— 
and  that  it  was  proved,  that  plaintiff  was  not  the  authofi 
printer,  or  publisher,  of  the  said  paper,  No.  45.  Whereupon 
the  counsel  for  the  defendants  insisted  on  the  benefit  of  the 
stat.  24  Geo.  2,  c.  44,  for  indemnifying  constables,  &c.  acting 
in  obedience  to  the  warrants  of  justices  of  the  peace;  and  that 
the  matters  aforesaid  were  conclusive  evidence  («),  for  that 
purpose  and  to  bar  the  action  of  the  plaintiff.     The  counsd 


BUlofeiccp- 


6ne  of  500/.,  and  to  be  imprisoned  for  ten 
calendar  months;  R.  v.  Wilkes^  4  Burr. 
2527,  2574,  19  H.  S.  T.  1075,  1124: 
which  was  afterwards  affirmed  in  Dom. 
Proc.  Ihid.y  and  4  Bro.  P.  C.  360  (Toml. 
ed.).  The  record  of  the  proceedings  on 
this  information,  containing  his  Majesty's 
speech,  the  No.  45,  the  conviction,  out- 
lawry, proceedings  in  error,  .nnd  reversal  of 
the  outlawry,  &c.  is  inserted  in  19  H.  S.  T. 
1382,  together  with  other  papers  relating 
to  that  affair.   Mr.  Wilkes  also  brought  an 


action  against  R.  ^yood,  Esq.,  for  break- 
ing and  entering  his  house,  who  justified 
under  the  general  warrantof  the  Secretarf 
of  State :  the  plaintiff'  had  a  verdict  fir 
1000/.  damages;  Wilkes  v.  Wood,  Lofft,  I| 
19  H.  S.  T.  1154,  S.  C. 

(o)  See  the  form,  3  Burr.  1747,  BoU.N. 
P.  317. 

(p)  Chichester  v.  Philips,  T.  Raym- 
404,  T.  Jones,  146;  Mostyn  t.  Fo^kri^t 
1  Cowp.  161 ;  Bull.  N.  P.  315. 
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e  plaintiff  insisted,  that  neither  the  defendants  nor  the        Monev 

f  Halifax  were  within  the  meaning  of  the  stat.  7  Jac»  1, 

vhich  allows  justices  and  other  officers,  to  give  the  spe- 

itter  in  evidence  on  Not  guilty),  nor  of  21  tfac.  1,  c.  12, 

r  the  former  perpetual,  nor  of  24  Geo.  2,  c.  44  (q),  nor 

i  to  the  benefit  thereof:   And  that  the  seizure  and  im- 

aient  of  the  plaintiff  were  not  made  or  done  in  obedi- 

)  the  said  warrant,  nor  had  the  defendants  any  authority 

y :  That  the  Chief  Justice  declared  his  opinion,  that  the 

latters  were  not  sufficient  to  bar  the  plaintiff's  ♦  action,  [    •  557    ] 

dth  that  direction,  left  the  same  to  the  jury,  who  foimd 

let  for  the  plaintifiT  on  both  issues,  with  400/.  damages.*' 

which  error  was  brought  in  this  Court  (r). 

Gret/,  Solicitor-General,  for  the  plaintiff  in  error,  made 

points :    1st,  That,  under  the  stat.  7.  Jac.  1,  c.  6,  the  de- 

ts  had  a  right  to  give  the  special  matter  in  evidence  on 

>lea  of  Not  guilty ;  or,  in  other  words,  that  Lord  Halifax 

justice  of  peace  under  the  equity  of  that  statute.     2d, 

;he  special  matter  so  to  be  given  in  evidence  was  a  suffi- 

justincation,  which  includes  the  legality  of  the  warrant, 

le  manner  of  its  execution.     3d>  That  the  defendants, 

officers  in  the  execution  of  justice,  were  excusable,  even 

warrant  was  illegal,  the  plaintiff  not  having  pursued  the 

ons  of  stat.  24  Geo.  2,  c.  44. — 1st,  Before  Edw.  3d. 

wrere  different  species  of  justices  (*).     The  great  officers 

e  were  so,  as  being  incidental  to  their  offices.     Secreta- 

'  State  are  certainly  conservators  of  the  peace,  ex  neces- 

rei,  being  officers  as  old  as  the  Crown.     The  statute 

1st.,  commented  on  by  Lord  Coke,  2  Inst.  556,  refers 

seal  in  custody  of  the  principal  Secretary :  the  seal  is  as 

:  the  Crown :  the  Secretary  as  old  as  the  seal.     Ihey 

rreat  powers  by  prescription,  recognized  by  the  Courts 

f,  in  treason,   felony,   and   even   misdemesnors.      The 

it  misdemesnor  is  a  crime  against  the  State.     Private 

atory  libels  are  no  otherwise  public  offences  than  as- 

and  batteries  are,  but  seditious  Ubels  are  immediately 

:d  against  the  existence  of  government.     In  K.  against 


,  6,  which  enacts,  that  no  action 

brought  against  any  constable, 

)ugh,  or  other  officer,  or  person 

m,  for  any  thing  done  in  obedience 

rarrant  of  a  justice  of  peace,  until 

hath  been  made  of  the  perusal 

y  of  such  warrant,  and  refused: 

rase,  after  such  demand  and  com- 

any  action  shall  be  brought  against 

tstable  without  making  the  justice 

It,  on  producing  such  wurrant  at 

,  the  jury  shall  find  for'  the  de- 

notwithstanding  any  defect  of  ju- 

1  in  such  justice. 

i^hereupon  a  writ  issued  to  Praitf 
ommanding  him  to  appear  per- 
in  K.   B.,    "  wheresoever,   fire." 

.  I. 


to  confess  or  deny  his  seal  to  the  bill  of 
exceptions;  which  he  accordingly  did,  and 
confessed  his  seal:  see  the  form  of  tlfe 
writ,  S.  C.  3  Bimr.  1693,  and  Rast.  Ent 
293  b.  If  the  judge  deny  his  seal,  the 
plaintiff  in  error  may  take  issue  there- 
upon, and  prove  it  by  witnesses ;  2  Inst. 
428.     See  post,  679. 

(«)  Justices  of  the  peace  have  power  to 
arrest  and  commit  persons  charged  with 
publishing  libels;  Butt  v.  Conant,  1  Brod. 
&  B.  548,  4  B.  Mo.  105,  where  the  au- 
thorities relating  to  the  origin  and  power 
of  justices  of  the  peace  are  referred  to. 
See  also  Conu  Dig.  Justice  of  Peace,  (A) ; 
Bac  Abr.  Id,  (B). 

G  G 
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Kendal  and  Roe,  5  Mod.  84,  Comb.  343,  Salk.  347  (i),  the 
Case  of  Secretary  TrumbaU:  held  incident  to  the  office  of 
,  Secretaries  to  commit  (r).  So  Qu.  and  Darby y  Fortesc.  140(k), 
and  the  King  and  Earbury{w),  1733,  coram  Lord  Hard- 
wickcy  C.  J. ;  the  defendant  was  seized,  by  a  Secretary's  war- 
rant, with  his  papers ;  Motion  to  be  discharged  with  his  pa^ 
[  *558  ]  *pers:  Held,  tnat  he  could  not  be  discharged,  nor  his  papers 
restored  upon  motion.  See  Bamardiston  for  the  fact  onh* 
From  1  Ed.  3,  to  2  Hen.  5,  the  magistrates  were  called  onqr 
wardens,  conservators,  and  commissioners  of  the  peace.  In 
Hen.  5th*s  time,  called  justices,  because  then  made  justices  of 
Oyer  and  Terminer.  Conservators  therefore  are  stul  kept  on 
foot,  and  the  modem  justices  have  half  their  authority  merelf 
as  conservators.  They  hold  Sessions  as  justices :  they  appre- 
hend merely  as  conservators;  Kelynge,  76;  2  Roll.  Abr.  95^ 
caption  of  indictment  need  not  call  i^era  justices.  It  is  reftscm- 
able,  that  all  conservators  by  prescription,  as  the  Master  of  die 
Rolls  confessedly  is,  should  have  the  benefit  of  the  statutes  in 
question.  Stat.  S  H.  5,  c.  4,  justices  of  the  peace  shall  be  le- 
siant  in  their  shires,^ — except  lords  named  in  the  commisfiioii, 
and  the  justices  of  Westminster-HaD.  There  are  therefoie 
some  justices  not  named  in  the  commission.  The  intention  of 
all  acts  of  Parliament  must  govern  their  interpretation:  Plowd. 
366;  Co.  Litt.  24b;  10  Rep.  101  b;  Plowd.  147;  Plowd.865 
Bro.  Pari.  20;  Wentw.  Exec.  67;  Plummer  and  WMckcoU^ 
T.  Jones,  62.  And  in  Moor,  845,  Phelps  and  Winchcombei 
though  a  deputy  constable  is  not  named  in  stat.  7  Jac  1 ,  yet 
held  to  be  within  it. — ^2d,  Whether  the  special  matter  is  i 
sufScient  justification,  exclusive  of  the  statute  24  Geo.  2. 
Objections  to  the  warrant  are:  1.  That  it  is  uncertain  as  to 
person:  2.  Unlimited  as  to  power.  It  is  no  objection  to 
the  legality  that  it  is  capable  of  being  abused.  It  is  a  pre- 
scriptive power.  It  has  constantly  been  used,  as  far  as  re- 
cords will  reach.  It  must  therefore  be  presumed  to  have  been 
always  used  beyond  the  time  of  memory.  '  No  judicature 
can  subsist,  if  a  possibility  of  abuse,  and  of  a  time  when  it  did 
not  exist,  be  allowed  to  shake  it.  Usage  establishes  a  right: 
K.  and  Bewdley,  1  Wms.  207 ;  India  Co.  and  Skinner y  Comb. 
342;  6  Mod.  179.  The  very  jurisdiction  of  the  Courts  at 
Westminster  depends  on  usage;  as  in  case  of  quo  minus^  ac 
etiams,  ejectments,  new  trials,  &c. — Similar  warrants  have  been 
brought  before  this  Court  for  a  century  past,  and  never  dis- 


(0  S,  a  1  Ld.  Raym.  65,  Holt,  144, 
Skin.  596,  12  Mod.  82,  12  How.  St  Tr. 
1299. 

(v)  S.  P.  UoweVs  Ca.,  1  Leon.  70; 
Helyard'i  Ca.,  2  Leon.  175,  which  were 
commitments  by  a  Secretary  of  State: 
but  in  both  cases  the  return  to  the  ha- 
heat  corpus  was  held  insufficient  for  not 
staling  the  cause  of  commitment ;  Yaxley* t 
Ca.,  Carth.  291,  Salk.  351,  Comb.  224, 
Skin.  369,  S.  C. ;  R.  v.  Erbury,  9  G.  1, 


8  Mod.  177;  JL  t.  Despard,  7  T.  B.  741 
Per  Lord  Kettyon,  C.  J.:  '*  Secretaris«C 
State  are  allowed  the  power  of  oomiBk' 
ment  in  order  to  bring  offenders  to  triri;" 
1  Bla.  Comm.  338.  See  also  Beardrnm 
V.  CarringtOHj  2  Wils.  244;  Bmtkk  ▼. 
CarringtoH,  Id.  275,  290,  19  How.  St 
Tr.  1030,  1045. 

(u)  19  How.  St  Tr.  1014,  n.S.a 
{w)  7  G.  2,  W.  Kelynge,  161,  2  lUr* 
nard.  298,  346. 
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ftUowed*    And  yet,  1  HaL  578,  it  is  incumbent  chi  the  Court       mokbt 
^to  discharge  persons  brought  before  them  on  illegal  warrants.  <'• 

The  very  resolution  of  the  House  of  Commons,  in  Sir  John  .  '^'^c"-  ^ 
ElUofs  Case  {x)^  was,  that  such  warrants  were  a  breach  of  pri-  [  *  559  ] 
vilege,  not  that  they  were  illegal.  As  to  the  seizure  of  papers: 
that  must  be  allowed  in  many  cases,  and  this  as  strong  as  any. 
It  is  true,  no  person  can  be  compelled  to  produce  evidence 
against  himselt;  but  evidence  may  be  produced  firom  a  man*s 
'sdf.  The  officer  seizes  at  his  peril:  if  nothing  material  is 
found,  he  is  answerable  to  the  party;  otherwise  not:  there*- 
fere  no  danger  of  abuse.  3d.  The  statute,  2^  Greo.  2,  is  alone 
a  sufficient  bar  to  this  action.  For  no  action  can  be  brought 
against  a  constable  or  inferior  officer,  unless  a  copy  of  the  war- 
rant have  been  previously  demanded,  and  the  name  of  the  ma- 
ffiatrate  be  loined  in  the  action.  But  nothing  of  Ihis  sort  has 
been  done  m  the  present  case. 

Dunning  for  defendant  in  error.— The  sole  Question  is,  wl\e- 
tfier  this  case  is  within  the  statute  24  Geo.  2;  tor  that  involves 
die  questions  on  7  &  21  Jac.  1.     Consider,  1.  Whether  Lord 
Halifax  was  a  justice  of  peace :   2.  Whether  messengers  ai« 
eonstables,  headboroughs,  &c. :  3«  Whether  the  present  action 
is  brought  for  any  thing  done  by  a  justice  of  peace.     1.  Secre- 
taries of  State  are  not  justices,  strictly  taken.     I  allow,  they 
may  commit  for  high  treason (^):  so  held  in  Kendal  and  Roe; 
doubtless  upon  good  reason,  though  what  that  reason  is,  does 
not  appear.     They  are  not  conservators  of  the  peace,  though 
of  similar  authority  in  case  of  high  treason.     The  conservator- 
dip  not  incident  to  the  office  of  secretary  or  privy  counsellor. 
What  powers  they  have,  already  established  by  law,  are  found- 
ed merely  in  prescription.     But  the  power  now  claimed  is 
not  pretended  to  be  older  than  the  revolution.    The  statute, 
24  Geo.  2,  begins  with  officers  inferior  to  the  Secretaries  of 
State ;  therefore  cannot  extend  to  them.    In  the  King  and  Lox- 
den{»)y  an  appointment  of  five  overseers  was  held  *to  be  bad,  [    ^560    ] 
because  the  statute  begins  with  number  4,  and  proceeds  down- 
wards.    The  mischief  intended  to  be  remedied  by  the  act  ap- 
pears in  the  preamble.     Not  a  word  of  secretaries  or  messen- 
r»rs  there.      Not  in  the  contemplation  of  the  Legislature. 
Inst.  175,  in  margin,  held  that  statute,  7  Jac.  1,  does  not  ex- 
tend to  officers  not  named  in  die  act.    2.  Messengers  are  not 
recognized  by  any  law  as  officers  for  the  execution  of  justices' 
warrants.     3.  This  warrant,  if  good,  is  to  apprehend  the  au- 
thor, printers,  and  publishers  of  the  North  Briton,  No.  45. 
The  plaintiff  is  confessedly  neither.     The  probable  cause  of 
Buspicicm  alleged  is  founded  neither  on  fact  nor  law.   As  to  the 
validity  of  a  general  warrant  to  seize  authors,  &c.  with  their 
papers,  it  cannot  be  supported  by  usage,  unless  that  usage  is 
general  to  all  magistrates,  and  not  confined  to  this  particular 

(z)  3  How.  St.  Tr.  293.  pL  7 ;   £  C  2  Hawk.  P.  C.  c  16,  <.  4, 

d)  Tbey  may  commit  for  treason  ge-  17.    So  they  may  commit  for  treaacmabte 

oerally,  R.  v.  JVyndham,  1  Stra.  8,  S.  C  prtudkta;  R,  ▼.  Despard,  7  T.  R.  786. 

dtcd  Andr,  272;  Vin.  Abr.  Bail,  (Hn),  (c)  Or  LgttUUe,  1  Banr.448. 
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officer^  And  that  it  is  not  good  when  issued  by  a  oomnKm 
justice  of  the  peace,  see  1  Hal.  P.  C.  580,  Justice  Swallows 
Case;  S  Hawk.  c.  13,  sect.  10;  1  Hal.  586.  Lord  Chief  Justice 
Scroggss  general  warrants  were  made  a  ground  of  parliap 
mentary  impeachment. 

De  Gret/y  SoUcitor-General,  in  his  reply,  cited  Sir  Richard 
Coxe's  Case,  Vaugh.  111. 

Lord  Mansfield,  C.  J, — What  is  a  probable  cause  of 
suspicion,  and  what  is  a  reasonable  time  of  detainer,  are  matters' 
of  fact  to  be  determined  liy  a  jury.  The  question  of  law  on 
the  bill  of  exceptions  is,  whether,  supposing  both  these  facts, 
the  messenger  can  justify  taking  a  man  who  is  not  the  actual 
publisher  under  the  present  warrant,  and  can  give  the  special 
matter  in  evidence  upon  a  plea  of  Not  guilty.  The  privileges 
given  to  justices,  by  the  statutes  relied  on,  are  only  given  them 
in  their  capacity  of  conservators  of  the  peace;  not  as  Judges  of 
the  Court  of  record ;  for  what  they  do  there  can  never  be  the 
J  ground  of  an  action  (a).  ♦The  questions  arising  out  of  this 
general  one  are  four. — 1st.  Whether  the  Secretary  of  State  is, 
wtute  officii^  a  conservator  of  the  peace.     On  this,  I  have  as 

iret  formed  no  opinion  (d).  2d.  Whether  the  messenger  is  a 
egal  officer  to  execute  warrants.  This  is  consequential  to  the 
first.  3d.  Whether  the  fact  complained  of  was  done  in  obedi- 
ence to  the  warrant.  To  make  out  this  it  must  be  considered, 
whether  it  be  not  sufficient,  that  the  officer  have  strong'proba- 
ble  evidence  of  the  identity  of  the  person  taken  up.  Conclusive 
evidence  is  not  to  be  expected;  for  nothing  can  be  so  till  the 
trial.  On  this  question  further  light  may  be  thrown  upon  ano- 
ther argiunent.  In  the  common  case  of  search  warrants  the 
words  are,  "  to  take  up  all  loose  and  disorderly  persons;"  not 
"  such  as  are  suspected  to  be  such."  Yet  if  a  good  ground  of 
suspicion  be  shewn,  it  has  always  been  held  a  sufficient  defence. 
So  the  words  of  the  writs  of  assistance  in  the  customs  sod 
excise  are  equally  general ;  yet  a  probable  suspicion  will  justify 
acting  under  them  (c).  4th.  Whether  the  warrant  itself  is  valid. 
I  will  lay  out  of  the  case  what  relates  to  the  papers  (d):  it  is 
not  before  us  in  this  cause.  As  to  the  rest,  I  have  a  dear 
opinion  upon  the  point,  and  will  therefore  ease  the  further  ar- 
gument of  this  part  of  the  case.  I  ground  that  opinion  upon 
the  single  point  of  uncertainty  with  respect  to  the  person's  not 
being  named  or  particularly  described. 

Tne  common  law  gives  authority  to  arrest  without  a  warrant 
in  many  cases,  as  where  the  offisnder  is  taken  with  the  mainour. 


(a)  2  Hawk.  P.  C.  c.  13,  s.  20;  Holroyd 
Y.  Breare,  2  B.  &  A.  478. 

(b)  "  The  Secretary  of  State  is  no  con- 
servator, nor  a  Justice  of  the  peace,  qud 
secretary,  within  the  words  or  equity  of 
the  jtat«e'24  G.  2,  admitting  him  (for  ar- 
gument's sake)  to  be  a  conservator ;"  per 
Cur.,  2  Wils.  290 ;  see  also  Lord  Camden* t 
judgment,  S,  C,  19  How.  St  Tr.  1045, 
where  the  character  and  authority  of  a 
Secretary  of  State  is  discussed  at  length; 


and  Com.  Dig.  Officer^  (E  8). 

(c)  Samuel  v.  Payne,  1  Doug.  359; 
2  Hawk.  P.  C.  c.  rs,  s.  11 ;  1  Hale  H.  P. 
C.  579,  et  seq, ;  Com.  Dig.  Imprummadt 
(H  6,  &c.) ;  Bac.  Abr.  CmutabU,  (D);  Vin. 
Abr.  Id,  (F).  See  also  Bottoek  w.  Sam- 
dertf  posi,  912,  and  the  cases  there  refoitd 
to. 

(d)  2  WUs.  291 ;  19  How.  S.  T.  iHh 
1074,  adfinem. 
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rliament  often  ^ve  it.     But  it  is  not  contended  in        Mon£y 
case,  that  the  common  law  gives  a  power  to  appre-  •• 

ut  a  warrant ;  nor  is  there  any  statute  that  relates  ^ 

3  question  depends  therefore  on  the  general  law. 
)f  opinion^  that  it  is  not  fit,  either  upon  reasons  of 
>und  construction  of  law,  that,  where  a  man's  being 
spends  on  an  information  given,  it  should  be  left  to 
to  ascertain  the  person.  The  ♦maristrate  alone  [  •562  ] 
le  of  the  ground  ot  suspicion.  Lord  Hale  and  the 
authorities  all  agree,  that  the  warrant  is  void.  How 
nary  magistrates,  who  are  conservators  of  the  peace, 
in  such  cases?  It  is  not  contended  that  they  can 
i  warrant.  If  the  Secretaries  act  in  that  capacity, 
1st  be  the  same,  unless  a  different  reason  can  be 
It  is  said  that  usage  will  justify  it,  and  it  appears, 
ne  form  subsisted  at  the  Revolution  and  has  been 
ever  since.  Usage  has  great  weight,  but  will  not 
t  clear  and  soUd  principles  of  law,  unless  the  incon- 
'  overturning  it  would  be  of  very  ill  consequence  in- 
is  the  case  in  the  King  and  Bewdlep.  But  where 
convenience  can  arise  in  respect  of  wha^Js  past,  and 
uence  with  regard  to  futurity  may  be  veiy  great, 
•  reliance  to  be  had  upon  such  an  usage.  Besides, 
be  general  and  allowed; — usitata  et  a^robata. — 
s  been  an  usage  of  only  one  office  and  officer  against 
I  of  all  other  conservators  of  the  peace.  The  form 
'ant  probably  took  its  rise  from  a  law  (for  licensinfi^ 
?),  wnich  is  law  no  more:  it  arose  from  a  law,  which 
ired.  At  the  expiration  of  that  law  the  form  of 
ot  varied,  and  so  the  warrant  has  continued  to  this 
argument  drawn  from  holding  persons  to  bail  in  this 
;h  have  been  apprehended  upon  such  warrants,  is 
ty ;  because,  wherever  bail  is  offered  and  accepted, 
lever  looks  upon  the  warrant,  and  it  would  be  idle 
ise  to  take  exceptions  to  the  warrant,  because  the 
:  be  arrested  de  novo.  But  usage,  though  it  will 
the  law,  is  yet  conclusive  evidence  in  favour  of  the 
who  grants  such  a  warrant,  if  accused  of  malice  or 
erely  from  the  illegality  of  the  warrant. 
J. — I  have  not  the  least  doubt,  nor  ever  had,  that 
nts  are  illegal  and  void. 

T. — So  totally  bad,  that  an  usage,  even  from  the 
of  Rome  itself,  would  not  make  them  good. 
• — I  am  of  the  same  opinion,  that  this  is  a  void  and 

mtm. 

lext  Term,   Yorke,  Attorney-General,  was  to  have  r    •  5^3    ] 
the  plaintiff  in  error,  but  declined  it,  as  not  being  officer,  arrwt. 
over  the  objection,  that  the  defendants  in  error  ingawrongper- 

.  2,  c.  33,  in  the  Appendix  v.  Carringian,  Id.  275,  19  H.  S.  T.  1030, 

tatutes,  vol,  IX,  p.  190.  and  a  note  at  the  end  of  that  caw,  Id.  1074 ; 

Lord  Camden* t  judgment  Wilkes  v.  Woodf  Id.  1154;  Lofft,  I. 
Mey,  2  Will.  205;  Fmiick  ^ 
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were  not  the  authors,  printers,  or  publishers  of  the  hbel.  And 
he  mentioned  a  case  before  Lord  Mansfield,  at  the  Norfolk 
Assizes,  1761,  where  an  officer,  executing  a  warrant  of  a  justice 
of  Norfolk  at  large  in  the  county  of  the  city  of  Norwich,  was 
held  not  to  be  justifiable  under  the  stat.  24  Gbo.  2.  And  the 
Case  of  Dawson  and  Clerk,  at  the  Middlesex  Sittmgs,  wherei 
under  a  warrant  to  take  up  loose  and  disorderly  persons,  die 
constable  took  up  a  woman  of  character;  and  held  that  lie 
could  not  justify. 

Lord  Mansfibld,  C.  J. — ^The  act  of  2i  Geo.  2{g)  m 
meant  to  make  the  justice  liable  instead  of  the  officer.  Where, 
therefore,  the  officer  makes  such  a  mistake,  as  will  not  mab 
the  justice  Uable,  the  officer  cannot  be  excused.  The  Case  «f 
Dawson  and  Clerk  seems  to  conclude  fully  to  the  present  case. 
This  is  a  warrant  to  take  up  the  authors,  printers,  and  pob- 
Hshers ;  and  the  messengers  have  taken  up  p^'sons  who  fiifl 
under  none  of  those  descriptions  [h). 

Judgment  was  affirmed. 


(;)  S.  6 ;  aniet  556,  n.  {q), 

(A)  So  where  a  constable  executes  a 
warrant  out  of  Ml  hundred,  which  is  not 
directed  to  him  by  name,  but  to  "  all  offi- 
cers of  the  peace  within  the  county,"  he  is 
out  of  the  protection  of  the  statute ;  Blat- 
cher  V.  Kemp,  1  H.  Bla.  15,  n.  (a)  :  see  also 
Prettidge  t.  Woodman,  1 B.  &  C.  1 2, 3  D.&  R. 
48.    So  if  it  be  directed  to  the  constables 

of ,  in  a  county  where  the  magistrate 

has  jurisdiction,  and  they  execute  it  out  o( 
the  county,  they  arc  not  protected  \  inas- 
much as  it  is  directed  to  be  executed  with- 
in his  jurisdiction :  but  if  he  had  directed 
it  to  be  executed  out  of  his  jurisdiction,  they 
would  have  been  protected  by  it;  Milton 
V.  Green,  5  East,  283 ;  see  also  Jones  y, 
Vaughan,  Id.  445.  So  if  officers  exceed  the 
authority  ^ven  them  by  a  warrant,  as  if  in 
executing  a  distress  for  a  poor's  rate  they 
break  and  enter  a  dwelling-house,  Ac, 
diey  are  trespassers  ah  initio,  and  do  not 
come  within  the  protection  of  the  statute : 
Lord  EOenborough,  C.  J.— *«  The  case  of 
Money  v.  Leach  decides,  that  the  defend- 
ant, in  order  to  avail  himself  of  the  objec- 
tion upon  the  statute,  must  tshew  that  he 
acted  in  obedience  to  the  warrant.  In  that 
case  the  officers  apprehended  a  different 
person  from  that  described  in  the  warrant, 
and  therefore  not  in  obedience  to  the  war- 
rant ;  and  Mr.  Yorke,  the  then  Attomey- 
Qeneral,  who  was  to  have  argued  on  be- 
half of  the  officers,  gave  up  the  point  upon 
the  second  argument,  as  being  too  great  a 
difficulty  for  him  to  encounter.     That  was 


a  case  of  much  public  interest,  and  vat 
decided  upon  great  deliberationy  and  the 
tnatter  was  upon  the  record  ;**  Bctf  v.  Odt- 
%,  2  M.  &  S.  259.  If  ft  eonttaUe  mAf 
a  warrant  to  take  dio  goods  of  A.«  tib 
the  goods  of  B.,  believing  them  to  bdong 
to  A.,  he  is  protected  by  the  8th  sectioo  d 
the  statute,  whidi  requhres  the  aetiflD Dote 
brought  within  six  calendar  months :  tbt 
was  distinguished  from  the  foregoing  csM, 
on  the  ground  that  the  ol^eiets  ofthe6tk 
and  8th  sections  are  different;  PorMiv* 
WiUiams,  3  R  &  A.  880.  Bot  if  oflcoi 
act  in  obedience  to  the  warrant  of  a  msgn* 
trate,  whether  it  be  legal  or  not,  theyoooe 
within  the  6th  section  of  the  stntute :  if  it 
be  to  seize  "  stolen  sugar,*'  thd  they  iciit 
sugar  which  turns  out  afterwards  not  ts 
have  been  stolen,  and  other  articlei  not 
mentioned  in  the  warrant,  though  tliey 
have  verbal  directions  from  the  nugistiili 
to  sebe  the  latter,  the  wanmnt  prolHli 
them  as  to  the  sugar,  but  not  as  to  die 
other  articles;  iv£e  ▼.  Meseeuger,  2  Sol. 
8c  P.  156,  8  Bsp.  98.  Yet  whse  cob* 
stables,  under  a  warrant  to  acfse  Mwl 
doth^  took  cloth  of  of^  colours,  they  woe 
held  to  be  protected  by  section  8  of  the 
statute ;  SmWt  v.  WiitsMre,  S  Bnd.  ft 
B.  619;  (seei'arton  v.  WiUiemu,  sufru)\ 
see  also  Theobald  v.  Criehmore,  1  B.  ftA* 
227.  A  churchwarden  taUng  a  dkom 
under  a  warrant  is  within  the  statate; 
Harper  y,  Carr,  7T.R.  270 1  see  also  iO'* 
ward  V.  Coffin,  post,  1330. 
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RicoRD  r.  Bettenham. 

S,  C,  3  Burr.  1734. 

Action  on  the  ca«e  against  the  master  of  the  ship  Syren,  Ransom  bills 
on  a,ransom  bill,  given  by  the  defendant  to  the  plaintiff,  who,  ^^^^^  " 
in  the  late  French  war,  was  captain  of  the  Badine  privateer,  to  though°Sc^h<»- 
ransom  the  said  ship,  then  taken  by  the  said  privateer.     On  tage  given  with 
nan  assumpsit  pleaded,  and  the  trial  of  the  issue  at  Guildhall,  *f "  ^^  ^** 
the  following  special  facts  were  stated  for  the  opinion  of  the  [aii  such  bills 
Court,  subject  to  which,  the  jury  found  a  verdict  for  the  plain-  now  void  by  22 
tiff,  236/.     "  That  the  Syren  was  taken  by  the  Badine  four  G.s.c25.] 
leagues  off  Cape  Negrillo,  24th  August,  1762 :  That  the  plain- 
tiff was  a  natural  born  subject  of  the  French  King,  and  was 
coinmis^sioned  by  him,  and  that  the  defendant  was  a  natural  [    ^564    ] 
bom  subject  of  Great  Britain,  and  the  Syren  the  property  of 
his  owners  being  British  subjects.     That  at  the  capture,  Jo- 
seph Bell,  the  defendant's  mate,  was  given  as  a  hostage;  and 
the  plaintiff,  the  defendant,  and  the  said  Bell,  gave  and  signed 
the  ransom  bill,  24th  of  August,  1762:  which  ransom  bill  pur- 
ported, *  That  the  ship  (then  going  to  take  in  her  cargo  at  Lucca 
'  Martha  Brea),  and  ner  captain,  were  ransomed  ror  3(X)  pis- 
'  toles,  and  had  a  month's  time  to  repair  to  her  destined  port; 

*  and  the  defendant  obliged  himself  and  owners  to  pay  the  said 

*  sum  within  two  months  after  date ;  and  gave  his  said  mate 
'  for  bostaffe,  whom  he  agreed  to  maintain  till  the  day  of  pay- 
^  ment.'  That  t}ie  value  of  300  pistoles  was  236/.,  and  that  the 
S^rren  was  of  greater  value.  That  Joseph  Bell,  the  hostage, 
died  in  prison,  at  Port  au  Prince,  12th  October,  1762.  That 
the  Syren,  after  said  ransom,  arrived  at  her  destined  port  of 
Lucca  Martha  Brea.  That  at  the  time  of  the  capture,  and  till 
3d  November,  1762,  there  was  actual  war  between  Great  Bri-> 
tain  and  France." 

Chambers,  for  the  plaintiff,  argued,  that  unless  some  special 
reason  be  assimed  to  the  contrary,  the  Court  will  compel  the 
execution  of  this  contract.  Both  partieci  are  able  to  contract. 
Np  doubt,  but  the  property  of  the  ship  was  then  in  the  captor. 
Nq  doubt,  but  the  captain  might  bind  his  owners.  Besides, . 
this  action  is  brought  personally  against  himself.  The  duress 
of  imprisonment  will  not  avoid  the  act.  Imprisonment  is  law* 
fyl  in  time  of  war.  It  saves  the  life  of  the  vanquished.  And 
all  compacts  are  more  sacred  in  time  of  war  than  even  in  time 
of  peace^  Jura  beUi  conservanday  is  the  maxim  of  Lord  Coke. 
There  is  no  pretence  of  force  or  ill  usage,  after  the  capture. 
What  then  are  the  special  reasons  which  may  except  this  case 
out  of  the  general  nde.  They  can  only  be — 1.  A  supposed 
want  of  jurisdiction  in  this  Court  to  try  the  cause;  2.  The  alien- 
age of  the  plaintiff;  or,  3.  The  death  of  the  hostage.— ♦!.  Want  [  •SSS  ] 
of  jurisdiction,  if  true,  ought  to  have  been  pleaded  in  abate- 
ment. Every  thing  is  presumed  to  be  within  the  jurisdiction 
of  the  King's  superior  Courts,  till  the  contrary  appears.  An 
imparlance,  though  special,  affirms  the  jurisdiction;  Year-Bpok 
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RiooBo       ^  Hen.  6;  Bro.  Jurisd.  88;  PrivUege,  15;  Continuance,  70; 
t».  except  in  the  case  of  some  very  special  imparlances ;  Hardr. 

Bettenham.  365 ;  Lutw.  46  (i).  In  all  transitory  actions,  the  Courts  at 
Westminster  shall  have  jurisdiction  hy  supposing  the  place 
"  where,"  to  be  within  their  reach :  4  Inst.  134 ;  Carth.  1 1 ,  354; 
4  Inst.  213.  This  contract  is  laid  in  the  declaration  to  be  made 
in  the  parish  of  St.  Mary  le  Bone,  &c.  (k). — 2.  As  to  the  alien- 
age. That  not  of  course  an  objection :  an  alien  friend  may 
have  a  personal  action:  an  alien  enemy  may  sue  as  executor; 
may  have  a  safe  conduct,  &c.  Salk.  46;  Mor.  431.  Allowing 
that  all  civil  and  commercial  contracts  in  time  of  war  are  bad, 
yet  the  present  contract  arises  from  no  unconstitutional  amity, 
but  can  only  take  place  between  declared  enemies.  He  that 
may  redeem  his  life  by  money,  may  redeem  it  by  a  contract. 
And  though  the  war  is  now  over,  yet  an  alien,  by  becoming  a 
friend,  does  not  lose  what  he  was  entitled  to  as  an  enemy.— 
3.  The  hostage  was  only  a  collateral  security.  The  body  of 
the  hostage  is  of  no  use.  His  relation  to  the  vanquished  is  the 
ground  of  the  confidence  reposed.  He  is  not  a  physical  equi- 
valent, but  a  moral  security  for  the  ransom.  The  debt  is  not 
annihilated  by  the  loss  of  the  security ;  Yelv.  1 79 ;  2  Stra.  919; 
Salk.  522 ;  Ff.  20,  5,  9. 

Dunning,  for  the  defendant. — ^This  is  an  action  of  the  first  im- 
pression in  this  or  any  other  country.  It  was  once  attempted 
in  France,  and  that  attempt  repelled.  As  it  never  has  been 
brought  before,  and  yet  the  case  must  often  happen,  there  is 
sti*ong  presumption  that  it  will  not  hold.  Tbfi  expedience  or 
Reason  of  the  thing  would  be  proper  arguments  to  the  Legis- 
lature, not  to  this  Court :  because  the  Legislature  would  not 

r     •566    1  interpose,  without  *securing  a  reciprocity  to  our  own  subjects; 

which  the  Court  cannot  do.     I  waive  the  point  of  jurisdiction 
(which  the  owners,  on  the  opinion  of  some  civilians,  had  greatly 
relied  upon  J,  and  of  duress.     There  was  no  duress,  but  what 
must  necessarily  be  in  sucb  cases.     But  I  insist,  1st — That  no 
action  can  be  maintained  on  such  a  contract,  if  the  hostage  be 
laid  out  of  the  case.     Subjects  of  different  states  are  incapable 
of  contracting  in  time  of  war,  or  of  suing  for  breach  of  such 
contracts.     I  do  not  mean  the  mere  alienage.     That  is  no  ob- 
jection in  a  personal  action ;  at  least,  must  be  pleaded  in  abate- 
ment.    But  this  is  a  radical  defect  in  the  parties,  on  account  of  , 
their  condition  as  enemies.     It  might  have  been  pleaded  in 
bar ;  but  not  necessary  to  be  so  pleaded,  because  it  appears  on 
the  face  of  the  declaration  (/).     They  are  incapable  of  contract- 
ing or  suing  at  the  making  and  at  the  breach  of  the  contract. 
And  if  the  cause  of  action  does  not  arise  at  the  period  of  the 
breach,  it  is  impossible  to  say  when  it  arises.     A  personal  ac- 
tion once  suspended  is  gone  for  ever.     Alien  enemy  is  plead- 

(t)  As  to  imparlances,  see  Brewtter  v.  Robinson  y.  Bland,  ante,  258. 

Capper,  ante,  51 ;   Grant  v.  Lord  Sondet,  (I)  See  Bristow  v.  Towers,  6  T.  R.  S5; 

PMt,  1094.  Com.  Dig.  JUen  (C  5,.  6, 7) ;  B«%  Abr.  li. 

(k)  See  Lord  Monoid's  judgment  in  X^)i  Vin.  Abr.  Id.  (O). 
Mostffn  V.  Fabrigas,   1  Cowp.  170;  and 
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able  in  barfm),  and  concludes  to  the  action,  not  merely  to  the       Ricord 
writ;  Co.  Litt.  129b.     'Tis  true  he  adds,  donee  terra fuerit  ^' 

communis :  but  the  first  opinion  is  supported  by  authority,  the  -  ^'^t^^wham. 
latter  not :  19  Edw.  4,  6,  pi.  4  &  6 ;  Bro.  Denizen  and  Atien^ 
20;  Comb.  394;  Carter,  191;  Cro.  Eliz.  142.  We  do  not 
dispute,  but  that  a  ransom  is  both  lawful  and  prudent.  The 
question  is,  how  it  is  to  be  secured  ?  Certainly  not  by  con- 
tract, because  the  parties  are  incapable  of  contracting.  This 
accounts  for  the  practice  of  taking  hostages.  The  hostage  is 
the  only  security.  Therefore  sons,  brothers,  &c.  are  usually 
taken. — 2.  If  the  hostage  be  the  only  security,  then  it  is  releasea 
by  his  death.  The  paper  writing  only  specifies,  upon  what 
terms  the  hostage  is  taken  and  may  be  detained.  The  hos- 
tage subscribes  the  paper ;  but  certainly  enters  into  no  con- 
tract to  pay  the  money.  He  had  an  interest  in  declaring  the 
purpose  of  the  instrument.  In  this  case  duress  may  have 
some  weight,  so  as  not  to  lay  too  great  a  stress  upon  the 
♦form  of  the  contract.  The  instrument  does  not  imply  a  bind-  [  •567  ] 
ing  contract  upon  each  other:  If  so,  the  deUvery  of  an  hostage 
is  unnecessary.  No  body  ever  yet  dreamt  of  resorting  to  any 
other  security.  I  have  looked  into  Grotius  and  PufFendorff : 
they  sometimes  say,  that  the  hostage  is  the  substantive,  some- 
times the  collatersu  security :  they  do  not  accurately  distinguish. 
Molloy.  1.  1,  c.  8,  s.  7,  is  express,  that  if  hostages  are  given, 
he  that  gives  them  is  free  from  his  faith,  &c.  No  authority  to 
contradict  this  on  the  other  side.  And  should  a  remedy  be 
given  to  foreigners  here,  it  would  be  on  very  unequal  terms; 
«ince  other  nations  will  not  allow  it  to  us. 

Chambers  in  reply. — Les  cotUums  de  la  mer — ransom  bills 
drawn  by  the  captain  shall  be  accepted  by  the  owner.  So  the 
ordinances  of  Louis  XIV.  Zouch,  de  jure  and  judicio  feciali, 
p.  2,  c.  54;  Grotius,  1.  3. 

•  In  the  declaration  the  capture  only  is  declared  to  be  in  time 
of  war,  not  the  contract.  The  fiction  of  locality  will  also  pro- 
tect it.  After  peace,  the  enemy  may  sue.  An  outlaw  cannot 
sue  till  after  reversal,  but  then  ne  may.  So  of  Popish  recusants 
when  reconciled.  Case  in  Chancery;  bill  for  account  by  an 
alien  enemy:  The  defendant  pleaded  alienage:  Lord  Cnan- 
cellor  over-ruled  the  plea.  {Qu.  by  Aston,  J. — Whether  he 
was  not  resident? — ^by  Mansfield,  C.  J. — That  was  to  get  rid 
of  an  unfavourable  plea,  which  a  Court  of  equity  always  leans 
against.  If  just,  he  might  have  the  advantage  after  answer). 
Suppose  the  plaintifi*  had  married  an  English  wife  in  time  of 
war,  could  he  not  now  have  recovered  her  fortune  ?  Barbeyrac, 
in  his  commentary,  has  cleared  Grotius  from  the  imputation  of 
inconsistency. 

^ Dunning y  in  answer  to  the  citation  firom  the  Coutums  de  la  [    *56S    ] 

(m)  Brandon  v.  Netbitt,  6  T.  R.  23 ;  Cat'     he  maintained,  the  action  wai  not  brought 
teres  v.  Bell,  8  T.  R.  166.     In  the  former     until  peace  was  restored,  which  got  rid  of 


i,  Lord  Kenyon  observed,  that  though  it      the  oljection :  but  as  to  this  point  see  /W- 
held  in  Ricord  y,  Betienham,  that  the      tadov,  Rogert,  3  Bos.&  P.  197;   WUUtom 
action  by  an  enemy  on  a  ranaom  bill  might     v.  Pattewih  7  Taunt.  439, 1  B.  Mo.  133. 
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RiCORD 

Bbttenham. 


meTf  allowed,  that  the  owner  ought  to  redeem  the  hostage. 
That  question  is  merely  between  the  owner,  the  master,  imd 
the  hostage;  between  whom,  and  whom  only,  we  allow  a  con- 
tract  to  subsist. 

Lord  Mi^NSFiELD,  C.  J. — There  is  no  doubt,  but  the  master 
has  a  power  to  contract,  so  as  to  bind  his  owners  (»)•  These 
ransom  bills  seem  equaUy  for  the  benefit  of  the  captors,  who 
are  thereby  enabled  to  pursue  and  take  other  ships,  and  of  the 
vanquished,  who  are  thereby  released  at  half  value.  But  if  it 
be  true,  that  no  action  of  this  sort  is  allowed  in  other  countries, 
it  deserves  to  be  well  considered  before  we  establish  the  prece- 
dent.    Otherwise  upon  principles  I  have  no  doubt. 

Blaekstone^  who  was  retained  for  a  second  argument  for  the 
defendant  (against  Norton,  Attomey-Greneral,  for  the  plaintiff,) 
thereupon  offered  to  make  enquiry  in  the  next  vacation  into 
the  practice  of  France  and  Holland.  Lord  Mansfield. — Let 
it  therefore  stand  over  upon  the  single  point  of  that  enquiry. 
Ailerwards,  in  Michaelmas  Term,  Blackstone  acquainted  the 
Coiurt,  that  he  had  stated  the  case  to  M.  Meerman,  Pension- 
ary of  Rotterdam,  and  M.  de  Beaumont,  Avocat  du  ]?arlement 
de  Paris:  That  the  former  had  informed  him,  that  the  case  had 
never  happened  in  their  courts ;  but  that  he  and  all  the  lawyers 
of  that  country,  whom  he  had  consulted,  were  of  opinion,  that 
such  an  action  would  be  sustained  in  their  courts:  That  M.  de 
Beaumont  (to  whom  the  cltse  was  stated  as  between  an  English- 
man and  a  Spaniard)  was  entirely  of  the  same  opinion ;  and  add* 
ed,  that  the  very  case  had  a  few  years  before  been  decided  in 
the  Parliament  of  Normandy  in  favour  of  the  captors,  under 
which  the  parties  acquiesced. 
[     *  569    ]      *  Lord  Mansfield,  C.  J. — I  imamned  the  enquiry  would  turn 

out  as  it  has  done.  Ransom  bills  are  to  be  encouraged,  as 
lessening  the  horrors  of  war.  Justice  ought  in  time  of  war  to 
be  administered  to  foreigners  in  our  Courts  in  the  most  exten- 
sive and  liberal  manner,  because  the  Crown  cannot  here  inter- 
pose, as  it  can  in  absolute  monarchies,  to  compel  the  subject 
to  do  justice,  in  an  extrajudicial  manner. 

Postea  to  the  plaintiff'(o). 


(n)  This  obserration  is  not  applicable, 
for  here  the  action  was  against  the  masUr, 
A  promise  by  a  captain  of  a  ship  on  behalf 
of  his  owners,  when  the  ship  waa  taken,  to 
pay  monthly  wages  to  one  of  the  sailors,  in 
order  to  induce  him  to  become  a  hostage, 
is  binding  on  the  owners,  although  they 
abandon  the  ship  and  cargo  (BuUer,  J., 
dissent.);  Yates  v.  Hull,  1  T.  R.  73,  where 
the  subject  of  ransom  bills  is  discussed.  So 
the  owners  are  liable  for  necessary  sup- 
plies furnished  or  repairs  done  by  the  mas- 
ter's order;  Webster  ▼.  Seekamp,  4  B.  &  A. 
352. 

(o)  There  were  similar  decisions  in  the 
cases  of  Comu  v.  Blackburne,  2  Doug.  640, 
and  J$Uhm  v.  Fishar,  Id.  649,  n. :  but  in 
the  Utter  case,  the  Judgment  was  reversed 


on  error  in  the  Exchequer  Chamber,  where 
the  Court  unanimously  determined,  that 
an  alien  enemy  could  not,  by  the  mumd- 
pal  law  of  this  country,  sue  for  the  reco- 
very of  a  right  claimed  to  be  acquired  by 
him  in  actual  war;  Ibid,  And  Ld.  Ahmir 
leyt  in  Furtado  v.  Rogers,  3  Bos.  &  P.  200, 
observed,  that  no  action  was  ever  main- 
tained  upon  a  ransom  bill  in  a  court  of 
common  law  until  the  cacn  of  Rieord  ▼. 
Bettenham,  and  that  he  had  the  authoritj 
of  Sir  W,  Scott  for  saying,  that  in  the  Ad- 
miralty Court  the  suit  was  always  instituted 
by  the  hostage.  But  now  all  questions  oo 
the  law  of  ransoms  are  pot  an  end  to  by 
22  G.  3,  c.  25,  which  enacts  (a.  1}  that  it 
shall  not  be  lawful  for  his  Mayesty*s  aob- 
jects  to  ransom  or  to  enter  into  any  agKe- 
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ment  for  raosomiiig  any  venel  or  goods  shall  be  void  in  law,  and  of  no  effect  what*  Rkord 

captured  by  the  enemy :  and  (s.  2)  that  all  soever:  which  act  is  perpetual.     Similar  v, 

Contracts  and  agreements,  which  shall  be  enactments  are  contained  in  3S  O.  8,  e.  66,      Bettenuam. 

entered  into,  and  all  bills,  notes,  and  other  a.  37,  and  43  G.  3,  c.  160,  s.  33,  but  tiiey    <  y  ' 

securities,  which  shall  be  given  by  any  per-  expired  with  the  late  war.   See  Parumt  ▼• 

son  or  persons  for  ransom  of  any  such  ship  Scottf  2  Taunt.  363 ;   Webb  v.  Brook$,  3 

or  vessel,  or  of  any  merchandize  or  goods  Taunt  6. 
Qo  board  the  same,  contrary  to  that  act. 


MICH.  TERM,— 6  Geo.  IU.  1765.— K.  B. 


BULBROKE  V.  GOODERB. 
5.  a  3  Burr.  1768. 

A.CTION  of  trespass  for  cutting  his  nets  and  takkig  his  fish.  Water-baiiiff 
Defendant  justifies  as  water-bailm  of  the  Thames,  under  the  ,"**y?®*  ^^ "°" 
King's  letters  patent,  and  that  the  plaintiff  was  fishing  with  un-  ^^  f^^'  ^^ 
lawnil  nets,  contrary  to  the  statute  I  Eliz.  c.  17. 

Lord  Mansfield,  C.  J. — ^The  offence  is  committed  con* 
trary  to  a  penal  act  of  ParUanient.  The  punishment  must  fol- 
low the  method  which  the  act  prescribes. 

•  WiLMOT,  J. — It  was  argued  for  the  defendant,  that  this  [    •570    ] 
was  a  nusance,  and  therefore  he  might  abate  it     But  I  think  violation  of  a 
a  violation  of  a  public  penal  statute  is  not  a  nusance,  but  an  ^"nBwmcI  "^* 
ojBence  of  a  different  species. 

Yates,  J. — ^The  remedies  of  distress  for  damage  feasant  and 
abatement  of  nusances,  are  for  private  iiyuries.  This  is  made 
a  public  crime.  The  act  gives  no  power  to  seise  fish  or  to  cut 
nets.  A  new  judicature  for  this  offence  is  created  by  the  sta^ 
tute.     The  water-bailiff  has  no  jurisdiction  at  all. 

AsTbN,  J.,  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


La  Vie  and  Another,  Assimees,  v.  Philips  and  Another, 

Assignees. 

S.  C.  3  Burr.  1776. 

JLROVER  for  five  fans :  Verdict  for  the  plaintiffs,  subject  to  A  wife,  being  a 
ihi»  special  case.     13th  March,  1764,  a  commission  of  bank^  r^d"**^r\i 
ruptcy  issued  against  John  Cox,  and  assignment  was  made  the  ^  ^  ^miwic^n 
same  day;  and,  on  26th  April,  1764,  another  commission  is*  of  bankruptcy, 
sued  against  Jane  Cox  his  wife,  who  was  a  milliner.    That,  by  •»*  ^^^ 
the  custom  of  London,  as  stated  in  the  lAber  albus,  "  where  a  f^^^^^^ 
"  teme  covert  useth  any  craft  m  the  city  on  her  sole  account,  the  astignees  of 
*'  whereof  the  husband  meddleth  nothing,  such  a  woman  shall  the  husband; 
*'  be  charged  as  a  feme  sole  concerning  every  thing  that  touch-  {hc*prior  bimk- 
'^  eth  her  said  craft;  and  if  the  husband  and  wife  shall  be  im-  ruptcy. 
**  pleaded  in  such  a  case,  the  wife  shall  plead  as  a  feme- sole  in 
''  a  Court  of  record,  and  shall  have  her  law  and  other  advan- 


Philips. 
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La  ViB        "  tages  by  way  of  plea,  as  a  feme  sole;  and  if  she  is  condemned, 
V-  '^  she  shall  be  committed  to  prison  until  she  has  made  satisfiic- 

"  tion,  and  the  husband  and  his  goods  shall  not  be  charged  or 
**  impeached/'  That,  in  this  case,  Jane  Cox  the  wife  was  a 
sole  trader,  and  carried  on  a  separate  trade  in  the  city  of  Lon- 
don: That  the  fans  in  question  were  nart  of  the  effects  of  her 
sole  trade;  and  that  the  assignees  of  tne  husband's  commission 
seized  them  the  day  the  commission  issued,  and  the  assignment 
made. 

[    ♦STl     ]       *  Ei/re,  Recorder  of  London,  for  the  plaintifi^^  argued,— 

1 .  That  the  assignees  of  the  husband  had  no  right  to  take 
these  goods,  in  prejudice  of  the  creditors  of  the  wife.  2.  That 
a  commission  of  bankruptcy  may,  under  the  custom,  issue 
against  a  feme  covert.  L  At  common  law  the  state  of  co- 
verture carried  with  it  many  disabiUties,  and  ra^ny  consequen- 
tial privileges.  It  is  a  general  rule,  that  a  wife  can*t  contract(a); 
but  in  case  of  necessaries  she  may:  she  may  convey  by  fine(i); 
and  the  Queen  consort  may  sue  and  be  sued,  take  and  dispose, 
&c.  The  same  kind  of  politic  capacity  in  this  custom  for  Lon- 
don wives,  if  they  carry  on  the  trade  on  their  sole  account; 
Langham  and  Bowen,  Hetl.  9,  Littlet.  31,  Cro.  Car.  68.  A 
wife  may  plead  as  a  feme  sole.  Strange,  if  the  interest  to  the 
husband  could  be  affected  where  he  is  not  called  upon  to  de* 
fend  it:  therefore  clear,  that  he  has  no  interest.  The  wife  is 
alone  responsible:  because  it  is  her  interest  only,  and  not  the 
interest  of  the  husband.  Not  much  light  to  be  thrown  upon 
this  case  from  authorities.  But  there  is,  M.  29  H.  6,  Eppmgi 
and  Harding,  cited  Cro.  Car.  68,  in  marg.  The  inference  from 
this  case  is,  that  as  the  parties  went  to  issue,  '^  whether  die 
wife  was  a  feme  sole  merchant  or  no,"  it  proves,  that,  if  the 
fact  was  so,  it  was  allowed  to  be  a  good  custom.  So,  31  Hen.  7, 
it  appears  from  the  argument  oi  Palmes,  that  it  was  theldeaof 
the  times,  that  a  wife  may  be  a  sole  merchant.  I  allow,  that  if 
the  husband  will  intermeddle,  the  wife  would  not  be  a  sole 
trader  in  any  future  dealings ;  but  insist,  that  his  intermeddlmg 
without  her  consent  shall  not  deprive  her  of  her  substance  be- 
fore acquired.  Juxon  and  Juxon,  1  Atk.  278;  a  husband  is 
not  permitted  in  equity  to  deprive  the  wife  of  her  sole  earnings 
or  savings.  {Sed  per  Cur. — Atkyns  must  not  be  cited  as  au- 
thority). No  intermeddling  of  the  husband  can  deprive  the 
wife's  creditors  of  their  remedy  against  the  wife,  nor  unite  the 
wife's  property  to  the  husband's.  If  the  husband  has  any  in- 
terest, it  is  only  a  remote  possibility  in  the  surplus  after  pay- 

[    ♦572    ]  ment  of  the  wife's  debts.     ♦The  seizing  of  the  goods  in  the 

present  case  can  be  justified  on  no  other  principle,  but  denying 
the  custom ;  or  by  maintaining,  that  the  husband  has  a  pro- 
perty in  the  goods  of  the  wife.  2.  The  only  question  left  is  as 
to  the  right  of  the  plaintiffs  under  the  wife's  commission  of 

(a)  See^olcAtf/ V.  Baddeley,  pott,  1079;  Lean  ▼.  Sckutz,  poti,  1195. 
(6)  Ann  Moreau**  Ca.,  post,  1205. 
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bankruptcy:  and  as  to  that,  if  the  wife  has  a  separate  property , 
it  follows  that  it  must  be  liable  to  the  remedy  of  her  separate 

creditors.  _^ 

Dunninff,  for  defendants. — I  dispute  not  the  validity  of  the 
custom.  The  question  is  only  on  the  import  and  extent  of  it, 
which  is  equally  new  and  important.  Husbands  in  London 
have  every  marital  right,  unless  restrained  by  the  custom.  One 
general  marital  right  is,  that  the  goods  of  the  wife  are  the  pro- 
perty of  the  husband.  This  custom  does  not  abridge  it,  but 
only  gives  him  a  peculiar  privilege  to  be  exempt  from  the  con-> 
tracts  of  the  wife.  The  property  remains  in  the  husband  as 
fully  as  at  common  law,  except  that  it  is  liable  to  the  sole  debts 
of  the  wife.  It  is  convenient  to  trade,  that  the  wife  should 
sue  and  be  sued;  but  no  reason,  that  (subject  to  this  control) 
the  husband  should  not  have  the  ultimate  property^  It  is  dif- 
ficult to  shew,  why,  if  the  husband  has  any  interest  in  the  sub-  . 
ject,  it  should  not  be  Uable  to  his  debts.  Customs  are  stricii 
Juris:  if  they  have  clearly  obtained,  the  law  allows  them;  but 
it  will  not  allow  any  consequential  effects,  however  reasonable, 
if  not  within  the  terms  of  the  custom:  1  Roll.  Abr.  567 ;  2  Leon. 
109.  This  is  a  right  of  suing  or  being  sued  as  a  feme  sole, 
that  can  only  be  taken  notice  of  in  the  city  courts:  Moor,  135; 
1  Leon.  131 ;  1  Mod.  26 ;  Cro.  Car.  69 ;  Soan  and  Mace,  Comb.  (e). 
A  husband  may  release  costs  obtained  by  the  wife  in  the  Spi- 
ritual Court.  If  the  husband  has  any  interest,  every  scintilla 
of  it  passes  to  the  assignees  of  the  husband.  If  the  commission 
against  the  wife  could  be  at  all  supported,  it  came  too  *late.  [  ^573  ] 
It  does  not  follow,  that  the  creditors  of  the  wife  have  no  re- 
medy; for  they  may  prove  their  debts  under  the  husband's 
commission,  or  perhaps  (in  equity)  may  have  a  separate  remedy 
against  the  separate  effects.  But  a  commission  of  bankruptcy 
will  not  lie  against  the  wife.  This  is  the  second  instance  that 
ever  happened:  the  first  was  never  Utigated;  it  was  in  1741, 
and  a  certificate  was  obtained  under  it.  I  admit  that  the 
general  words  of  the  statute  of  EUzabeth,  and  Jac.  1 ,  are  large 
enough  to  take  in  the  wife :  but  the  provisions  of  the  acts 
plain^  suppose  the  object  of  them  to  be  sui  juris.  Bank- 
ruptcy was  originally  considered  as  an  offence.  Under  the 
coercion  of  the  husband  the  wife  may  be  at  any  time  made  to 
commit  an  act  of  bankruptcy,  and  be  guilty  of  this  offence  (d). 
Not  surrendering  in  time  is  still  more  penal:  the  husband's  co- 


(c)  p.  42.  So  it  has  been  decided,  in  a 
more  recent  case,  that  she  cannot  sue,  as* 
a  lole  trader  in  London,  without  her  hus- 
iMUid,  in  the  superior  Courts  at  Westmin- 
ster ;  Caudetl  v.  Shaia,  4  T.  R.  361.  Nei- 
Uier  is  she  liable  to  be  sued  as  such  in  those 
Courts;  and  even  in  the  city  courts  the 
husband  should  be  joined  for  conformity : 
for  she  cannot  make  an  attorney  to  con- 
duct her  defence,  either  in  the  dty  courts, 
or  in  Westminster  Hall;  yet  execution 
shall  be  against  her  alone ;  Beard  ▼.  IVebb, 
2  Bos.  &  P.  93 :  that  case  was  decided  on 


a  writ  of  error  in  the  Exchequer  Chamber, 
and  Lord  Eldon,  C.  J.,  there  gave  a  very 
elaborate  judgment,  in  which  all  the  au- 
thorities on  this  head  are  examined.  See 
also  Pope  v.  Faux,  post,  1060;  Com.  Dig. 
London,  (N7)i  Bbc  Abr,  Customs  of  Lon- 
don,  (D). 

(d)  For  if  husband  and  wife  commit  an 
offence,  the  wife  is  supposed,  in  law,  to 
have  acted  under  her  husband's  coerdon, 
(he  having  been  present  at  the  time),  and 
will  be  acquitted  on  the  ground  of  not  hav- 
ing been  a  free  agent. 
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La  Vie        ercion  may  make  the  wife  commit  a  capital  crime^  if  tiaUe  to 
•'•  bankruptcy.     All  the  wife's  sole  estates,  jointures,  &c.  miffht 

HiLips.  ^^  destroyed  by  the  coercion  of  the  husband.  It  is  clear,  mat 
no  execution  upon  the  wife's  separate  effects  could  issue,  but 
under  the  narrow  and  limited  jurisdiction  of  the  city  courts. 
Therefore,  a  commission  of  bankruptcy,  which  stands  in  the 
place  of  an  execution,  shall  not. 

Eyre,  in  reply,  insisted,  that  the  idea  of  bankruptcy  is  con- 
nected with  the  idea  of  sole  trader,  and  can  affect  nothing  but 
personal  effects,  the  object  of  such  sole  trade,  and  the  only 
ground  on  which  credit  is  given.  Or,  if  otherwise,  supposing 
uie  custom  established,  those  consequences  must  be  allowed, 
without  which  it  cannot  exist 

Lord  Mansfield,  C.  J. — I  have  no  doubt  in  this  case.  Mr. 
Dunning  in  his  argument  has  put  the  question,  whether  the 
husbana  is  totally  excluded  from«  all  property  in  the  wife's 
effects.  But  that  is  not  the  present  question,  nor  proper  now 
to  be  determined.  But  taking  it  for  granted  (argumenti  gra* 
tid)  that  the  husband  might  stop  the  trade  for  the  future^  and 
after  paying  her  debts  be  entitlea  to  the  residue  of  her  e&cts; 
[    ♦574    ]  yet  he  cannot  do  it  with  •  a  retrospect,  for  that  would  destroy 

the  custom  totally.  Any  action  that  is  brought  against  the 
wife  by  her  creditors  must  be  in  the  city  courts;  but  the  cus- 
tom being  a  good  one,  use  may  be  made  of  it  in  any  eoiy-t  in 
the  kingdom.  If  the  husband  were  sued  for  the  wife's  debts 
in  this  Court,  he  might  surely  plead  this  custom  in  bar(e). 
Perhaps  it  would  be  difficult  for  the  wife  herself  to  find  a  re- 
medy against  the  husband  if  he  seized  her  effects;  but  not  at 
all  for  the  wife's  creditors.  Those  effects  are,  in  the  first  place, 
liable  to  the  wife's  creditors,  and  shall  not  be  first  applied  to 
the  general  debts  of  the  husband.  In  equity,  where  there  are 
sole  and  joint  estates,  and  sole  and  joint  bankruptcy,  separate 
commissions  are  taken  out.  By  the  custom  she  alone  is  liable 
to  execution,  to  imprisonment  of  her  person.  The  bankrupt 
laws  certainly  extend  to  London,  so  that  the  words  of  them 
will  clearly  reach  her.  And  therefore  a  commission  of  bank- 
ruptcy should,  for  the  benefit  of  herself,  be  allowed  to  issue 

(e)  "  The  customs  in  the  city  of  London  united  :'*  p«r  Lord  Eldon,  C.  J.,  2  Bos.  & 

are  of  different  kinds;  some  are  available  P.  98,  100.    And  again,  after  quoting  the 

every  where,  and  others,  of  which  this  of  words  of  Lord  hfan^field*M  judgment,  as  re- 

a. feme-covert  sole  merchant  suing  and  be-  ported  in  S.  C.  S  Burr.,  viz.;  **  The/* 


ing  sued  with  reference  to  her  transactions  sole  trader  in  London,  under  this  custom, 

in  London  is  one,  are  spoken  of  in  the  must  indeed  bruig  her  action  in  London, 

books  in  terms  which  are  not  very  intelli-  but  such  custom  would  be  allowed  in  any 

gible,  unless  explained  by  the  cases  on  the  other  Court  in  a  defence  by  the  husband;" 

subject     These  latter  customs  arc  culled  his  Lordship  says,  "  This  is  a  clear  expo- 

Executory  Customs,  the  exposition  of  which  sition  of  the  language  used  by  Wuhusky 

expression  is,  Customs  united  to  the  Courts  in  Stanton's  Case,  (Moor,  135),  and  by 

of  the  city  of  London.   They  are  pleadable  Danby,  in  the  Year*book,    that  customs 

in  London,  and  not  elsewhere,  except  so  united  to  the  city  courts  are  executory, 

far  as  they  may  be  made  use  of  in  the  su-  and  pleadable  there  only;  but  that  such 

perior  Courts  by  way  of  bar." **A  cus-  customs,  if  acted  upon  in   those  courts, 

torn  is  executory  which  is  united  to  a  may  be  pleaded  in  the  superior  Courts  is 

Court,  and  it  is  executed  when  it  has  been  matter  of  defence  ;'*  Id.  108. 
acted  upon  by  the  Court  to  which  it  is 
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tfgainst  her;  otherwise  rfie  may  be  liable  to  perpetual  imprison-       La  Vie 
ment;  and  also  for  the  benefit  of  the  creditors,  because  it  gives      p  "• 
them  an  easy  way  of  coming  at  the  specific  fund  that  is  to  pay  ' 

them.  As  to  precedents  of  swch  commissions,  if  several  had 
passed  sub  silentio,  it  would  have  been  immaterial.  But  in  that 
of  1741,  a  certificate  was  allowed  by  Lord  Hardwicke,  stating 
the  feme  covert  to  be  a  sole  trader :  This  is  therefore  a  strong 
authority.  As  to  all  the  inconveniences  supposed  to  follow 
from  this  proceeding,  Mr.  Recorder's  reply  is  a  clear  answer. 
Her  customary  capacity  relates  only  to  her  efifects  in  trade. 
And  as  to  the  coercion  of  her  husband,  if  she  acts  imder  an 
invincible  necessity,  she  cannot  at  least  incur  a  capital  punish- 
ment. 

WiLMOT,  J. — This  proceeding  is  a  necessary  consequence  of 
the  custom.  If  the  wire's  goods  can  be  taken  in  a  common  exe- 
cution, they  may  be  taken  in  execution  under  a  commission  of 
bankruptcy.  The  question  is  between  the  two  sets  of  credi- 
tors, not  between  the  husband  and  wife.  And  the  custom  b 
for  the  benefit  of  commerce  by  multipl3ring  traders.  As  to 
saying  if  the  husband  can  intermeddle  and  put  an  end  to  the 
trade,  the  assignees  may  do  so  too;  I  think  the  husband  cannot 
intermeddle  so  as  to  defeat  the  creditors  of  the  wife.  As  to  the 
bankruptcy  of  the  wife,  that  is  a  consequence  of  the  right  to 
trade.  *The  custom  does  not  indeed  extend  to  all  [marital]  [  ^575  ] 
rights,  but  only  to  those  that  belong  to  the  trade :  it  extends 
to  those  debts,  which  are  contracted  in  the  course  of  her  cus- 
tomary trade. 

Yates,  J. — It  is  impossible  to  read  the  custom  without  draw- 
ing from  it  the  conclusion  contended  for  by  the  plaintiffs.  Bro. 
Customf  3 ;  custom  of  London  may  be  pleaded  in  bar.  While 
the  custom  is  executory,  it  can  oiuy  be  alleged  in  the  Mayor's 
Court;  when  executed,  it  may  be  pleaded  in  any  other  Court  (y). 
The  husband  has  a  right  to  seize  his  wife's  property,  when  he 

S leases ;  yet  subject  to  the  custom,  so  as  not  to  defeat  her  cre- 
itors ;  who  may  follow  the  effects  into  the  hands  of  the  hus- 
band. And  I  think  the  coercion  of  the  husband  would  excuse 
her  from  any  crime  or  felony. 

Aston,  J. — The  reason  on  which  this  custom  is  founded  was 
well  discussed  a  few  years  ago  in  C.  B.  in  a  case  upon  the  cus- 
tom of  the  manor  of  Harwell,  Berks.  It  is  grounded  on  the 
consent  of  the  husband.  This  consent  does  not  extend  to 
those  things  which  do  not  concern  her  craft.  Bankruptcy  is 
only  a  statute  execution.  The  assignees  stand  in  the  hus- 
band's place.  If  they  are  entitled  to  the  surplus,  they  must 
come  in  after  the  creditors  of  the  wife. 

Postea  to  the  plaintiff  (^). 

(/)  See  2  fio8.  &  P.  103.  the  custom  was  therefore  examinable  in 
(g)  Lord  Eldon,  C.  J.,  after  quoting  the  the  superior  Courts,  in  a  case  where  it 
words  of  Yates,  J.  says — *'  It  appears  came  collaterally  before  them :"  2  Bos.  & 
tliat  the  Court  there  considered  the  cub-  P.  103.  So  upon  a  petitidn  to  supersede 
torn  as  executed  in  the  circumstance  of  a  commission  of  bankruptcy,  Lord  Hard- 
ike  assignees  of  the  wife  having  possess-  wicke  decided,  that  as  the  woman  agahiit 
•d  themselves  of  her  property,  and  that  whom  it  had  iseued  was  admitted  to  be 
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.     y  the  daughter  of  a  freeman  of  London,      clearly  liable  to  bankruptcy,  notwithttaod- 

'  and  appeared  plainly  to  be  a  separate      ing  her  coverture ;  Ex  parte  CaniHgtm, 

p    ^'  trader  by  the  custom  of  Loudon,  she  was      1  Atk.  206.  Com.  Dig.  Bankrupt,  (k)fttce. 


ZouCH,  Lessee  of  Abbott  and  Another  v.  Parsons. 

S.  C.  3  Burr.  1794. 

Conveyance  of  In  ejectment,  a  special  case.  John  Bicknell,  seised  in  fee,  by 
*"  ^^IbTbinX*"  "^dentures  of  lease  and  release,  24th  and  25th  March,  1750-51, 
^^annot  be*'  conveyed  the  lands  in  question  to  WilUam  Cook  and  his  heirs, 
avoided  by  his  by  wav  of  mortgage  for  280/.  William  Cook  died,  leaving 
&  *^  ^rlS^""  "^^^^  I^amb  Cook,  an  infant,  his  son  and  heir,  and  his  widow 
t^^,j-  '  and  said  John  Lamb  Cook  his  executors  and  residuary  lega- 
tees. John  Bicknell,  the  mortgagor,  afterwards  brought  tne 
[     •  576    ]  title-deeds  to  one  Williams,  ♦  an  attorney,  to   procure  400t 

to  pay  off  said  mortgage,  and  for  other  piurposes ;  who  pro- 
curea  it  of  the  lessors  of  the  plaintiff:  and,  by  lease  and  re- 
lease, 29th  and  30th  June,  1761,  the  said  John  Lamb  Cook 
then  an  infant  between  sixteen  and  seventeen),  and- Elizabeth 
Cook  the  widow,  in  consideration  of  the  280/.,  and  said  Bick- 
nell, in  consideration  of  120/.,  released  and  confirmed  the  pre- 
misses to  the  lessors  of  the  plaintiff  and  their  heirs,  to  secure 
said  400/.  Williams,  when  he  drew  the  deed,  apprehended 
the  whole  280/.  to  remain  due  to  the  Cooks ;  but,  m  fact,  only 
109/.  thereof  remained  undischarged,  the  residue  having  been 
paid  off  in  the  Ufetime  of  William  Cook.  Bicknell  continued 
in  possession  from  the  time  of  his  mortgage  to  William  Cook, 
ana  in  1756  mortgaged  the  same  to  Thomas  Thome  for  a  term 
of  years,  to  secure  200/. ;  and  Thomas  Thome,  in  March,  1762, 
assigned  the  same  to  the  defendant  Parsons,  in  consideration 
of  228/.,  the  principal  and  interest  then  due.  But  before  the 
said  assignment,  Williams,  the  attorney  for  the  lessors  of  the 

})laintiffs,  gave  notice  to  the  defendant  of  their  mortgage  in 
ee.  On  27th  March,  1764,  two  days  before  the  Assizes,  John 
Lamb  Cook  (being  still  an  infant  under  twenty  years  of  age), 
made  an  entry  on  the  premisses,  in  order  to  avoid  the  said 
lease  and  release  of  1761  to  the  lessors  of  the  plaintiffs.  Qm. 
Whether  the  lessors  of  the  plaintiffs  have  a  right  to  recover 
the  premisses  ? 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court. 
The  merits  will  turn  on  two  questions: — 1st,  Whether  this 
conveyance  bound  the  infant?  2d,  If  not,  whether  the  defend- 
ant can  take  advantage  of  it  ? 

1st,  Miserable  indeed  would  be  the  condition  of  infants  in 
respect  of  themselves,  if  they  can  do  no  binding  acts ;  and  in 
respect  of  others,  if  they  were  bound  by  none.  The  law,  at  the 
same  time  that  it  protects  the  imbecility  of  infants,  permits 
many  of  their  acts  to  be  binding  (/i).     If  an  infant  does  a  right 

(h)  An  agreement  made  by  an  infant,  v.  Slaney,  8  T.  R.  578.    Tet  he  cannot 

being  for  his  benefit  at  the  time,  shall  bind  accept  a  bill  of  exchange  for  them ;  Wil^ 

him;  Maddon  v.  White,  2  T.  R.  159.  An  Uamon  v.  fVattt,  1  Camp.  55S  <tce  Mr. 

infant  may  contract  for  necessaries;  Hands  Campbell's  note,  ibid,) :  aod  if  he  gifc  ft 
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thing,  which  he  was  compellable  by  law  to  do,  his  act  is  good :        Zouca 
as  if  he  makes  equal  partition,  pays  rent,  admits  copyholders,  ^ 

&c. ;  Co.  Litt.  172 a;  9  Rep.  85b;  Conneys  Case,  2d  meso.      *^^'^»^'*«- 


I 


lution.  Held,  by  Fortescue^  C.  J.,  18  Hen.  6,  that  an  attorn-  [  *577  ] 
ment  of  an  infant  is  good,  though  he  is  not  compellable  to  at- 
torn :  Co.  Litt.  315  a,  S.  P.  The  reason  is  manifest ;  because 
a  right  and  lawful  act  is  not  within  the  reason  of  the  privilege. 
In  Holt  and  Ward,  Stra.  937  («),  if  an  infant  of  fifteen  could 
have  been  compellable  in  the  Spiritual  Court  to  perform  a  pro- 
mise of  marriage,  it  would  have  made  it  a  binding  contract ; 
and  therefore  civilians  were  heard  to  that  point.  Another  ride 
is,  that  acts  which  do  not  affect  an  infant  in  point  of  interest, 
but  are  only  the  execution  of  an  authority  entrusted  to  him, 
are.  binding :  such  as  presentation  to  a  church,  &c.  (^).  A 
third  rule  is,  that  the  privilege  of  infants  is  a  shield,  and  not  a 
sword.  It  shall  protect  them  from  fraud  and  oppression,  but 
shall  not  be  turned  into  an  offensive  weapon  to  assist  fraud 
and  oppression:  2  Leon.  108;  Cro.  Eliz.  124(/).  In  the  pre- 
sent case,  the  fee  descended  as  a  pledge  for  the  money  bor- 
rowed: the  infant  had  no  beneficial  interest :  he  was  bound,  in 
justice,  to  reconvey  upon  payment:  that  payment  has  been 
made  to  the  proper  person.  An  adult  would  have  always 
been  compellable  to  convey,  and  so  are  infants  by  the  statute 
7  Anne  (»i).  The  money  was  paid  by  the  plaintiffs,  who  have 
also,  on  the  faith  of  this  conveyance,  advanced  a  further  sum. 
•The  infant*s  conveyance  is  merely  matter  of  form.  Supposing 
it  avoided,  he  would  now  be  compelled  to  make  it  over  again. 
It  is  clear  that  he  is  expressly  a  trustee :  the  legal  estate  is  in 
hmi  as  a  mere  stranger.  The  plaintiffs  have,  in  point  of  time, 
the  prior  equity ;  and  even  had  the  defendant  been  prior,  yet 


bill  when  of  age  for  articles  supplied  to  him 
wben  an  infant,  equity  will,  under  circum- 
StanceSy  relieve  against  it ;  Brook  v.  Ga/- 
/jf,  2  Atk.  34.  An  action  does  not  He  on 
an  account  stated  by  an  in&nt;  Truenum 
▼.  Hurst,  1  T.  R.  40.  He  cannot  bind 
liimself  in  a  bond  to  pay  principal  and  in^ 
tsresi :  FUher  v.  Mowbray^  8  East,  330. 
He  may  bind  himself  apprentice;  Newbury 
▼.  St,  Mary's,  2  Bott,  363;  fL  v.  Saltern, 
1  Bott,  613;  R,  V.  St,  Petrox,  4  T.  R. 
196;  /L  V.  Cromford,  8  East,  25;  Davis* s 
Ca.,  5  T.  R.  715 ;  IL\.  Amesby,  3  B.  & 
A.  984. — Com.  Dig.  Enfant;  Bac  Abr.  /n- 
fdney,  (T)  1;  Bainbridgev,  Pickering, post, 
1325. 

(0  Truly  reported  in  Fitzg.  175,  275  ;— 
mee  8  Atk.  610. 

(k)  Co.  Lit  89  a;  3  Inst  156:  and  it  is 
reported  in  1  Burn's  Ecc  Law,  138  (ed. 
1809),  Arthington  v.  Coverley,  that  Loj-d 
Xhig,  C,  said,  that  if  Che  inlant  were  but 
a  year  old  or  younger,  they  ought  to  put 
a  pen  in  his  hand,  and  guide  it  to  sign  the 
pre^enution ;  S.  C.  2  Ab.  Eq.  518 ;  Vln. 
Mk,  Collation,  pi.  10 :  but  tee  Shapland 
▼.  Bgoler,  Cro.  Jac.  98. 

(0  And   115,  Piggott  ▼.  Russel;  the 

VOL.  I. 


case  of  a  fine  levied  by  an  infant  As  to 
settlements  made  on  the  marriage  oC  a  fe- 
male in&nt,  see  Harvy  v.  Ashley,  3  Atk. 
607 ;  Drury  v.  Earl  o(  Buckingham,  3  Bro. 
P.  C.  492  (Tomlin's  ed.),  2  Eden,  60; 
Carrvthers  ▼.  Carruthers,  4  Bro.  C.  C.  by 
Eden,  500,  and  cases  there  referred  to. 

(m)  C.  19:  by  which  infants  having 
estates  in  lands,  Ac.  only  by  way  of  mort- 
gage, are  enabled  by  the  direction  of  the 
Court  of  Chancery  or  Exchequer  to  convey 
and  assure  any  such  lands  in  such  manner 
as  the  said  Courts  shall  direct :  and  such 
infiuit  mortgagees  shall  be  compelled  by 
such  order  to  make  such  conveyances  as 
aforeswd,  in  like  manner  as  mortgagees  of 
full  age  are  compellable  to  convey  or  as- 
sign their  mortgages.    As  to  the  construc- 
tion of  this  stotute,  see  Ex  parte  Prosser, 
2  Bro.  C.  C.  325,  and  Mr.  Eden's  note, 
ibid.;   Ex  parte  Anderson,  5  Ves.  J.  240  ; 
Evelyn  v.  Forster,  8  Ves.  J.  96 ;  Ex  parte 
Femon,  2  P.  Wms.  549 ;  v.  Hand- 
cock,  17  Ves.  J.  38S;  Ex  parte  Carter,  2 
Dick.  609 ;  Ex  parte  Sergison,  4  Ves.  J. 
147;   Ex  parte  Maire,  3  Atk.  479;  and 
1  Fonbl.  Equity,  83  (5th  ed.). 

H  U 
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his  parting  with  the  title-deeds  would  have  postponed  him  to 
theplaintiffs. 

Therefore  we  are  all  clear  upon  the  first  point — that  this 
conveyance  bound  the  infant. 

2d,  But  supposing  it  did  not,  then  whether  the  defendant 
could  take  advantage  of  its  imperfection  depends  upon  two 
points.  Ist,  Whether  an  infant's  conveyance,  by  lease  and  re- 
lease, be  in  general  void,  or  only  voidable  ?  ^ly,  If  voidable 
only,  whether  this  entry  of  the  infant  avoided  it? 

1st,  Perkins,  s.  12,  says,  all  deeds  of  an  infimt  which  take 
effect  by  manual  delivery  are  only  voidable.  Bro.  Oum  fiat 
]  ^infra  tetatem.  1st,  Grant  of  a  rent  by  in&nt  only  voidable. 
There  is  no  difference  between  a  feofiment  and  any  other 
deed,  which  conveys  an  interest:  both  are  equally  sdemiL 
Littleton,  s.  S59,  makes  no  distinction  in  case  of  infants. 
S  Inst.  673;  bargain  and  sale  inrolled  by  an  infant  is  denied 
to  be  matter  of  record^  but  the  in£uit  may  avoid  it.  The  case 
of  a  feme  covert  is  d^erent,  for  her  writing,  sealed  and  de- 
livered, has  only  the  fbrm  of  a  deed,  and  she  may  plead  mm 
est  factum  (fi).  .  Perkins,  s.  154,  is  clear  that  the  deeds  of  a 
feme  covert  are  void ;  of  infants,  only  voidable.  Two  objec- 
tions to  this  were  made  at  the  bar.  1st,  That  leases  by  an  in- 
fant, on  which  no  rent  is  reserved,  are  merely  void. — 2dly, 
That  a  surrender  by  an  in&nt  is  absolutely  void.  As  to  the 
first  point,  there  are  many  obiter  sayings  to  that  effect^  but  no 
case  that  has  been  adjudged  upon  this  single  ground,  Hwoh 
fi'eston'f  Case,  Moor,  103,  2  Leon.  216,  comes  the  nearest  to 
it:  it  is  there  said  to  be  void,  by  Wray  and  Southcote.  This 
was  in  the  case  of  a  parol  lease,  made  for  the  infant's  benefit, 
to  try  his  title.  But  reason  at  last  prevailed  against  artificial 
refinement.  There  may  be  many  beneficial  reservations,  with- 
out a  rent ;  and  rent  may  be  reserved,  and  yet  the  lease  be 
f)rejudicial  to  the  in&nt.  What  seems  decisive  is,  that  the 
essee  cannot  aVoid  such  a  lease,  and  therefore  it  is  not  ab  ini' 
tio  void  (o).  As  to  the  other  point :  Lhyd  and  Gregory , 
Cro.  Car.  502,  W.  Jones,  405,  cited  to  prove  it.  Croke  states 
the  doctrine  of  the  surrender  beinff  void,  because  of  infancy. 
Jones  says,  that  the  surrender  of  the  first  lease  being  only  to 
take  a  second,  which  was  void  by  statute  13  Eliz.  the  surren- 
der was  therefore  void:  Jones  is  certainly  right (j9).  But  it 
appears,  in  1  Roll.  Abr.  728,  that  a  saying  to  the  same  impOTt 
was  dropped  at  the  trial  at  bar,  which  probably  confused 


(n)  **  Where  it  is  held  that  the  deeds  of 
infimts  are  not  void,  but  voidable,  the 
meaning  is,  that  ncn  est  factum  cannot  be 
pleaded,  because  they  have  the  form, 
though  not  the  operation  of  deeds,  and 
therefore  are  not  void  upon  that  account, 
without  shewing  boxs^  special  matter  to 
make  them  of  no  efficacy.  Therefore,  if 
an  infant  make  a  letter  of  attorney,  though 
it  be  void  in  itself,  yet  it  shall  not  be 


avoided  by  pleading  non  €*t  facUim,  hot 
by  shewing  hb  ii^sncy;"  per  Cmt.  in 
Thompson  v.  Leadit  3  Mod.  310.— See 
Whelpdale's  Ca.,  5  Rep.  119a;  Com.  TXg> 
PUader,  (2  W  22). 

(o)  But  see  Daoiet  v.  Memngtmtt  2  Sid. 
109 :  also  Swuthyr.  Low,  1  Atk.  489,  and 
Bac  Abr.  Leases,  (B). 

(p)  See  Bac  Abr.  It^aney,  (I)  3,  pa.  100; 
also  Wilson  v.  SfeweUtpost^  6S4. 
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Croke  f .  Thompson  and  Leach,  3  Mod.  3 10  (;)  has  been  cited  2k>vcB 
to  $hew,  that  notmng  but  the  feo£Bnent  of  an  infant  is  voidable; 
all  other  deeds  are  void.  But  in  Palnu  254,  this  doctrine  is 
♦otherwise  held.  The  comparison  between  an  infant  and  «o»-  [  •STO  ] 
compos  is  not  just;  but,  supposing  it  so,  there  is  no  instance, 
in  which  the  surrender  of  a  non  compos  has  been  held  to  be  ab- 
solutely void  (r).  If  indeed  a  new  case  should  arise,  wherein 
it  might  be  more  beneficial  to  an  infant  to  make  his  deed  void- 
able than  void,  this  would  be  ground  enough  to  make  it  an  ex- 
ception to  the  rule(«).  But  be  the  point  as  to  the  solemnity  of 
the  deed  as  it  may,  it  is  not  necessary  upon  the  present  case : 
for  we  are  all  of  opinion,  that  the  matter  of  the  present  deed  is 
such,  that  at  most  it  can  only  be  voidable.  2diy.  Whether  the 
entry  of  the  infant  avoided  it?  In  feofiments  made  by  an  infiuit 
it  is  clear,  that  though  during  his  minori^  he  might  enter  to 
maintain  hb  jpossessory  right;  yet  the  feoffinent  itselflremained 
good,  till  avoided  by  him  at  fuD  aae.  An  in&nt  cannot  bring 
a  dum  est  if^fra  tjstatem  during  his  minority  (^);  because  his« 
election,  when  he  comes  to  full  age,  shall  not  be  taken  away. 
And  the  defendant  shall  not  in  the  present  case  make  the  elec- 
tion for  the  infant  Therefore  we  are  clear,  that  the  lessor  of 
the  plaintiffs  must  recover;  and  well  for  the  defendant  it  is| 
that  we  are  of  that  opinion,  for  otherwise  in  equity  he  must 
have  been  finally  defeated,  and  paid  all  the  costs.  It  is  happy 
when,  consistently  with  the  rules  of  law,  complete  justice  can 
be  done  in  the  first  instance. 

Postea  to  the  plaintiff*  (c). 

t  *'  RoIIe  agrees  with  Croke  that  thU  waa  the  point  upon  whioh  the  Court  afterwarda 
deteiuiined  the  special  Terdict"— ^ote  hjf  ihe  Rtporttr. 

{q)  S,ai  Lord  Raym.  318, 1  Cgm.  R.     bt  aoi^  at  law  to  avoid  his  deed  a  Court 
45,  1  Show.  296,  Show.  P.  C.  150;— hut     6C  Equity  W9M  prevent  him/'    ft  is  also 


aec  Bac.  Ahr.  uH  mpra.  rtoofpax^  hy  Mr.  Hargrmve,  Harg.  Co. 

(r)  By  29  G.  2,  s.  31,  infiints,  Innatie^      Lit.  51  b  [note  381].     Tet  Mr.  Preston 


and  feme  coverts  interested  in  any  kass,  qiiealioDS  the  propriety  of  the  dediaon,  and 

may  by  themselves,  their  guardians,  or  uses  the  following  words:   "It  may  be 

committees,  surrender  the  same  under  the  useful  to  observe,  that  prior  to  the  Case  of 

directioa  of  the  Courts  of  Chancery  or  Ex-  Zoueh  v.  Partama,  a  lease  and  release  by  an 

diequer.  infant  has  been  treated  by  the  pro&ssioQ 

(s)  Keame  v.  Boycott,  2  H.  Bla.  511;  and  the  best  teat  wiiters  as  absohitelyvdd. 

Bojfttu  V.  Dyntiley,  3  M.  &  S.  477.  Ld.  Mai^fietd  and  the  Court  of  K.  B.  de* 

(#)  Fiti.  N.  B.  445,  &  466  D  (4to  ed.)  dded,  that  a  conveyance  by  an  infimt  by 

he  may  avoid  his  feoffment  by  entry  during  lease  and  release  was  under  the  circum- 

fais  minority;  but  shall  not  have  his  writ  itances,  which  occurred  in  that  case,  void* 

tin  lull  age.  able  only  and  not  void.    But  no  lawyer  of 

(«)  See  the  observations  of  Ld.  Eldmii  C,  eminence  has  thomght  it  safii  to  follow  that 

on  tfab  case  hi v.  Htmdcoek,  17  Yea.  decision  in  practice :  and  that  excellent  pro» 

J.  883 ;  and  he  there  says  "that,  though  perty  lawyer.  Lord  Eidon,  has  repeatedly 

it  if  true,  diat,  where  an  infimt  conveys  as  approved  the  observations  df  counsel,  when 

a  trustee  within  the  statute,  not  being  so,  questioning  the  authority  of  this  caae.— ^ 

he  will  not  be  bound  by  his  eonveyance  Though  it  has  not  been  expressly  over- 

under  such  an  order;  yet  if  it  is  a  case,  in  ruled,  the  proba|>ility  is,  that  whenever  the 

wlttch  he  would  be  bound  to  convey  when  point  shall  require  an  express  and  expHdt 

of  age,  his  conveyance  bemg  voidable  only  dedMon,  it  will  be  determined,  that  a  cdn- 

during  his  Infiuicy,  and  until  avoided  pass-  yeyance  by  lease  and  release  made  by  am 

faig  the  legal  estate,  and  no  one  having  a  infant  cannot,  under  any  dseuasstances  of 

rij^t  to  elect  for  him  whether  it  should  be  interest  or  no  interest  m  the  infimt,  or  be- 

ymd  or  not,  he  would  when  he  became  Beatoriiobenefittohim,be8impo«led}*'  % 

«dnlt  be  pboed  ui  such  a  sititttioD,  that  If  VtsA  OBnvay.  249,  850.    Then  an  si» 

'  HH3 
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Zouctt  niilar  ohserratSons,  Id.  375 ;  and  in  that  the  weight  of  these  remarks,  the  reader 

9.  eminent  gentleman's  Treatise  on  Abstracts,  must  consult  an  ingenious  note  bj  Mr« 

Parsoni.        ▼ol.  i,  324,  he  says,  that  "no  experienced  Coventry  in  his  edition  of  Powell  on  Moct- 

^  y  *    conveyancer  will  accept  a  title  under  the  gages,  vol.  i,  208  (5th  ed.)f  and  1  PaiAL 

authority  of  this  decision."    To  judge  of  Eq.  80  (5th  ed.). 


The  King  v.  Marsden  and  Others. 

S.  C.  8  Burr.  1812. 

InformttiMi in  JNORTON  and  Others  moved  for  an  information  in  the  nature 
^!m»to^  of  quo  warrantOy  to  shew  hv  what  authority  the  defendant  held 
not  lie  for  en-  OX  encouraged  a  market  for  cattle,  on  every  other  Wednes- 
couraging  the      day,  at  WaAefield  in  Yorkshire. 

^^^^  Wedderbum  and  others  shewed  for  cause,  that  this  was  no 

Qu,  Whether  H  taiarket^  faut  Only  a  voluntary  place  of  sale,  much  for  the  con- 
wiii  lie  lor  hdd-  venience  of  the  country,  and  had  no  privileges  as  franchised 
^k^^'        taarkets  have.   And  that,  since  the  statutes  3  &  4  W.  &  M.  («) 
•and  9  Anne  (w),  the  Court  cannot  grant  an  information  in  the 
[    ^580    ]  na*ture  of  quo  warranto  for  exercising  such  a  franchise,  but 
only  against  individuals  claiming  franchises  in  corporations. 
If  any  such  power  lodged  any  where,  it  is  in  the  Attorney-Ge- 
neral.   And  they  cited  Lord  Raym.  1409;  Stra.  1161,  121S\ 
8  Mod.  127;  Salk.  374;  2  Show.  201 ;  Tremaine,  409;  2  Inst 
282;  Cro.  Jac.  259;  2  Hawk.  262,  c.  26,  sect.  7,  &  9,  and  1 
Sid.  86  (or). 

Lord*  Mansfield,  C.  J. — If  it  were  necessary  to  form  an 
opinion,  whether  tl^is  Court  can  grant  [an]  information  in  na^ 
ture  of  quo  warranto  for  holding  a  fair  or  market,  I  should  de- 
sire time  to  consider  of  it«  The  only  question  would  he,  whether 
before  the  statute  W.  3,  the  Coroner  used  to  file  such  informa- 
tions. If  he  did,  the  act  does  not  take  away  the  power;  if  he 
did  not,  the  act  does  not  give  it.  No  instance  has  been  pro- 
duced of  any  informations  in  nature  of  quo  warranto  before  die 
stat.  of  Qu.  Anne,  unless  filed  by  the  Attorney-General. 

But  this  is  not  necessary  to  be  now  determined;  because 
this  rule  cannot  be  now  supported  under  the  circumstances  of  the 
case.  The  charge  is,  for  holding,  or  promoting  and  encouraging 
the  holding.  No  information  m  nature  of  quo  warranto  can  be 
for  promoting  and  encouraging*  But  the  rule  could  not  other- 
wise have  been  adapted  to  the  case.     For, 

2dly.  No  person  is  charged  with  claiming  a  right  to  hold. 
The  Duke  of  Leeds  is  the  lord  of  the  manor :  the  soil  belongs 
to  the  trustees  of  the  charity  school.  Neither  of  these  are  ^ 
fore  the  Coiurt.  If  it  be  any  offence,  it  is  an  unlawful  assembly; 
no  usurpation  of  any  franchise. 

WiLMOT,  J. — In  the  civil  law^'t^  nundinarum  oritur  aprin- 
dpe;  quia,  ubi  est  multitude,  debet  esse  rector.  This  the 
ground  of  prerogative  in  granting  fairs  and  markets.  The  writ 
of  quo  warranto  was  the  usual  way  of  trying  this  franchise,  an- 

(tt)  C.  1 8.  (w)  C.  20.  cases  there  referred  to ;  A.  ▼.  BmUM  LetO, 

(«)  See  also  /2.  V.  fFimtms,mUe,  99,  And     6  Bast,  356. 
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ciently :  but  when  eyres  were  dropped,  tUs  wrk  was  disused.      Tbb  Kmo 
If  it  were  not  for  the  King  and  Hertford(ff)y  12  W.  8, 1  .should  •• 

not  doubt,  but  that  this  Court  has  no  power  to  grant  such  in-   ,  Mamdik. 
formation  as  desired;  but  that  case  staggers  my  judgement.   [    ♦581     ] 
An  action  may  be  brought  by  the  private  owner  of  any  market 
that  is  injured  (isr)^  notwithstanding  the  Crown  may  have  issued 
a  writ  of  ad  quod  damnum^  and  upon  the  return  granted  the 
franchise. 

Yates,  J.,  strongly  inclined  against  the  power  of  the  Court, 
but  gave  no  determinate  opinion. 

Aston,  J. — I  have  a  note,  that  in  14  Geo.  2  (a),  Lee,  C.  J., 
said,  that  informations  in  nature  o(  quo  warranto  are  never 
granted  for  markets  or  fairs,  unless  where  tolls  are  claimed. 

Rule  discharged  per  tot.  Cur. 

(y)  Salk.  374.  IbboUon*t  Cbm,  Ca.  temp.  Hardw.  261» 

(z)  Yard  v.  Ford,  2  Wms.  Saund.  172,  Bac.  Abr.  InformatioHt,  (D) ;  Com,  Dig. 

and  notes.  Quo  WarraiUo,  (B). 
(a)  R,  V.  Owen,  3  Burr.  1820,  io  marg. ; 
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The  Case  of  the  Londoh  Wharfs. 

£N  1762  the  King,  upon  the  application  of  the  principal  mer*  Wharftmoat 
chants  of  London,  in  number  about  800,  issued  a  commission  beanignedin 
to  certain  persons  therein  named  to  assign  and  set  out  fit  and  ^^  P***** 
convenient  places,  for  extending  the  present  legal  wharfs  in  the      ^* 
port  of  London;  upon  a  suggestion,  that  the  pi^eseht  wharfs 
were  not  sufficient  for  the  purposes  of  trade  and  navigation. 
24  January,  1763,  they  retumea  a  large  extent  of  ground,  in- 
*  eluding  the  Tower  ditch,  or  so  much  of  it  as  ms  Majesty  [    *582    ] 
should  not  think  fit  to  reserve  for  the  public  service.    1 1  Fe- 
bruary, 1763,  this  return  was  quashed  by  consent,  in  this  Court,* 
for  uncertainty;  but  the  Court  were  clearly  of  opinion,  that  the 
expedience  of  an  extension  was  wholly  in  the  breast  of  the 
Crown.    After  many  hearings  before  the  Lords  of  the  Trea- 
sufy,  and  disputes  with  the  commissioners  of  the  customs, 
7  March,  1765,  another  commission  issued,  which  empowered 
the  commissioners  to  assign  a  certain  spot  in  the  parish  of  St. 
Katherine's,  between  Irongate  Stairs  and  the  King's  Brewhouse, 
for  this  purpose ;  such  extension  bemg  necessary  andexpedient. 
The  commissioners,  19  April,  1766,  return  and  assiga  apart 
of  the  said  spot,  setting  forth  its  situation  and  dimensions,  to 
be  from  thenceforth  legal  wharfs,  on  condition  they  be  cleared 
in  such  a  time,  and  mtuce  many  regulations  for  the  benefit  of 
trade  thereon.     In  Easter  Term,  1765,  appUcation  was  made 
to  the  Court  to  stop  the  filing  of  the  said  return,  till  all  parties 
could  be  heard  upon  it;  and  accordingly  the  case  was  argued 
on  two  several  days  in  Trinity  Term,  by  Comyns^  Huuey,  Sir  m 
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TheCaie  oftfae  AtUhony  Abdy^  EyrCi  Recorder  of  London,  Coxe^  Mados^ 
London  Cooper^  Harrisotiy  and  Dufmiw,  for  the  City  of  LiMidon,  the 
Whaiifs.  ^  proprietors  of  Ae  old  legal  wharts,  the  proprietors  of  sufferance 
wharfs,  and  the  inhabitants  of  St.  Kathenne's,  who  all  desired 
the  commission  and  return  to  be  quashed ;  and  by  BlackaUme 
and  Wallace  for  the  merchants  and  commissioners,  who  prayed 
the  same  to  be  filed  and  allowed:  The  Attorney  and  Solicitor- 
General  Ukewise  attending  to  maintain  the  rights  of  the  Crown, 
if  they  shoidd  be  impeached;  but  they  declared  themselves  sa- 
tisfied with  the  defence  made  by  the  merchants*  counsel.  And 
as  the  argument  was  very  diffuse,  it  may  suffice  to  abridge  that 
defence,  which  states  the  several  objections  made  by  the  nine 
counsel,  who  opposed  the  commission,  though  for  different 
parties,  and  upon  different  grounds  of  interest. 

They  considered,  1st.  The  power  of  appointing  wharfs  and 
keys  at  the  common  law,  and  how  it  was  altered  by  act  of  Par- 

[    ^583    ]  liament     *2d.  The  objection  to  the  legality  of  the  present 

commission.  3d,  The  objections  to  the  return.  Ist,  By  the 
law  of  nature  and  the  civil  law,  the  shores  of  the  sea  and  navi- 
gable rivers  were  firee  and  opc^n  to  every  body.  But  in  all  na- 
tions, whieh  have  built  their  policy  on  the  feodal  law,  such 
shores,  and  the  tolls  arising  from  landing  thereon,  have  always 
belonged  to  the  Sovereign,  as  a  branch  of  his  royal  prerogative. 
Crag.  1,  c.  15,  sect.  15.  Feud.  1.  2,  t.  56.  In  England,  the 
King  is  bound  of  right  to  defend  his  kingdom  against  the  sea, 
as  well  as  against  enemies;  F.  N.  B.  113.  And  therefore,  be- 
fore the  statute  6  Hen.  6,  he  was  empowered  to  grant  a  com- 
mission of  sewers  at  the  common  law;  10  Rep.  141.  And  if 
lord  of  all  the  shore,  a  fortiori  of  ports  and  havens,  which  are 
the  inlets  into  the  kingdom,  and  the  gates  of  the  realm;  Dav. 
9,  &  56.  The  King  only  can  appoint  lawful  ports  (a),  for  in- 
gress into,  and  egress  from,  the  kingdom;  and  therefore,  in 
me  15th  of  King  John,  ^hips  were  seized  for  putting  in  at  a 
l^lace  which  was  no  legal  port.  Mad.  Hist.  Exch.  MO.  Be- 
sides reasons  of  poUty,  reasons  also  of  revenue  conspired,  to 
establish  this  doctrine,  in  order  to  preserve  the  inherent  fiscal 
rights  of  the  Sovereign:  Not  the  hereditary  customs;  for, 
though  held  to  be  due  by  prescription,  Dyer,  165,  and  by  Lord 
Hale,  Hardr.  214,  yet  Lord  Coke,  2  Inst.  59,  and  Vau^^ban, 
161,  have  clearly  shewn,  that  even  the  demi  mark  on  woob, 
&c.  was  granted  by  act  of  Parliament,  3  Edw.  1,  and  the  same 
is  acknowledged  in  stat.  25  Edw.  1.  But  those  of  a  mcnre 
early  date,  as  the  prisage  and  butlerage  of  wines,  whidi  are 
mentioned  in  Mag.  Rot.  Rich.  1 ;  Mad.  Hist.  Exch.  526,  532; 
whether  these  arose  from  mere  prerogative,  or  were  granted  in 
some  great  council,  cannot  be  now  ascertained  (6).  But,  in 
either  case,  the  right  of  limiting  ports  and  havens  was  neoes* 
sarily  consequential  to,  perhaps  coeval  with,  these  duties.  Th^ 

(a)  See  Ld.  C.  J.  /To/e,  De  portibus  Comm.  263. 
MARIS,  c  III,  in  1  Hargrave's  Law  Tracts,         (b)  See  die  aatfaorities  coDected  m  Vin. 

50  et  seq,f  Bac  Abr.  PnrogaH»ey  (B),  Abr.  Prerogative^  (E.  a,  O.  a);  Gom.  Dis* 

s.  5,  vol.  ▼,  502,  vol.  vH,   509;  1  Bbu  Id,  (D  44,  fte.};  1  Bla.  Conm.  SIS. 
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Ring's  customers  resided  in  those  ports,  and  no  landing-places  TKe  Cue  of  the 
were  allowed,  but  such  as  the  King  assigned  by  charter,  or      ^©wdon 
were  so  by  prescription,  which  presupposes  a  charter.  No  per-   - 
sons  can,  at  this  d^,  make  a  fnew  port  without  the  King's  [    ♦584    ] 

Sranf,  or  an  act  of  Farliament.  A  Court  of  Portmote-  is  ind- 
ent to  a  legal  haven,  4  Inst.  148,  which  must  originally  spring 
from  the  Crown.  Henry  VIII.  granted  many  franchises  of 
this  kind  in  the  counties  of  Anglesey,  Fhnt,  and  Caernarvon; 
Stat.  1  Eliz.  c.  11.  The  King  havmg  thus  the  right  of  ap- 
pointing ports,  Stat.  4  Hen.  4,  c.  20,  was  made  to  strengthen 
and  coimrm  that  right;  '^  all  merchandize  shall  be  charged  and 
**  discharged  in  the  great  ports  of  the  sea,  and  not  in  creeks 
"  and  sm^  arrivals.'  But  though  the  Crown  had  the  power 
of  appointing  ports  and  havens,  yet,  when  once  appointed,  it 
had  not  the  power  of  resumption,  or  of  narrowing  ana  confining 
their  limits :  but  if  once  tnose  limits  were  established,  it  be- 
came lawful  to  land  in  any  part  of  such  port  or  haven.  This 
introduced  great  frauds  upon  the  revenue  (by  shipping  and 
landing  at  blind  and  unknown  wharfs  and  keys,  Molloy,  1.  S, 
c.  16),  to  remedy  which,  stat.  1  Eliz.  c.  11,  was  made.  Thi8(c) 
restrains  the  shipping  and  landing  of  goods,  1st,  In  point  of 
6me  between  sun-rise  and  sun-set.  ^ly.  In  point  of  place, 
viz.  such  open  places  as  should  be  appointed  by  commission 
before  1st  September,  1559.  The  mischief  was  then  the  abun- 
dance and  obscurity  of  the  landing  places,  not,  as  at  present,  the 
scarcity;  and  therefore  open  places  are  directed  to  be  assigned. 
A  commission  issued,  14th  June,  1559,  and  a  return,  S8th  Au- 
gust, 1559,  appointing  **  the  places  underwritten  to  be  open 
**  lading  and  discharging  places,"  and  all  others  to  be  abobsh- 
ed;  and  many  regulations  are  therein  made  not  mentioned  in 
the  statute  or  commission.  In  the  reign  of  Car.  S,  these  re- 
strictions were  found  to  be  too  narrow,  but  could  not  be  un- 
loosed but  by  the  Legislature :  and  therefore,  by  stat.  14  Car. 
2,  c.  11,  sect.  14,  power  is  given  to  the  Crown,  from  time  to 
time,  to  assign  by  commission,  **  all  such  fkrther  places,  ports, 
**  members,  and  creeks,  as  shall  be  kwful  for  landing  and  dis- 
**  cbarging  goods."  And  all  persons  are  prohibited  to  land  or 
discharfi^e  goods,  &c.  *'  but  oiuy  upon  sucn  openpUifce,  Tteijy  or 
**  whan,  as  shall  be  *  so  assigned,  unless  by  special  sufferance  [  •  555  ] 
from  the  commissioners  of  the  customs.  Tiiis  restored  to  the 
Crown  its  ancient  right  of  appointment  of  keys  and  wharfs,  as 
members  of  ports  and  havens,  so  as  it  be  done  by  commission, 
and  not,  as  formerly,  by  letters  patent,  &c.  In  1667,  the 
present  legal  wharfs  between  the  Tower  and  London  Bridge 
were  assigned  by  commission,  and  the  return  ratified  bj 
Car.  2,  31  August,  1667,  and  by  Jac.  8,  A.  D.  1686.  As 
trade  increased  a  further  extension  grew  necessary.  This 
mve  rise  to  the  sufferance  wharfs  on  the  Surrv  shore,  al- 
lowed by  the  commissioners  of  the  customs4  The  inconve- 
nience of  these  is,  that  they  exact  double  fees,  that  all  com- 

(e)  Sect  9. 
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The  Case  of  the  modities  (tobacco  in  particular)  are  not  allowed  to  be  landed 
LoNDOH       there,  and  frauds  are  more  easily  committed  on  the  revenue 
Wharfs.      f^j.  y^^^^  ^f  ^^g  regidations.     This  occasioned  the  presei^ 
commission,  the  execution  of  which  is  now  opposed,  1st,  By 
the  owners  of  both  the  legal  and  sufferance  wharfs,  p  The 
legal  wharfingers   say,   that  their  wharfs,  being   1500   feet 
in  length,  are  fully  sufficient  for  the  trade:  the  sufferance 
wharfingers  swear,  that  theirs,  being  12,000  feet,  are  also  in 
general  employment.     The  latter  allegation  destroys  the  first, 
and  is  also  a  proof  of  the  necessity  of  more  legal  wnarfs.    The 
legal  wharfingers  say,  that  if  the  present  spot,  being  750  feet, 
be  converted  into  wharfs,  the  old  ones  will  be  deserted;  and 
yet  they  are  not  deserted  now,  when  12,000  feet  of  sufferance 
wharfs  are  employed.  If  this  allegation  he  true,  it  only  proves, 
that  the  new  wharfs  will  be  more  convenient  to  trade  man  aU 
the  old  ones  put  together.     The  old  legal  wharfs  are  not  to  be 
abolished,  and  the  sufferance  wharfs  may  still  remain,  if  thought 
necessa^  by  the  commissioners  of  the  customs.     ^ly«  The 
City  of  London  complains,  that  by  an  extension  the  libertieslbf 
the  city  will  be  violated;  their  package  and  scavage  eluded; 
their  porters  and  carmen  ruined,  and  Christ's  Hospital,  which 
Ucences  the  carmen,  impoverished.     But  their  package  and 
scavage  duties  extend  to  the  whole  port  of  London;  their  por- 
ters and  carmen  will  be  equally  employed  as  others,  if  they 
,  work  at  the  same  moderate  prices;  and  the  sufferance  wharfe, 

which  alone  will  be  reduced  by  this  extension,  are  all  out  of 

[    ^586    ]  the  liberties,  and  non-freemen  are  constantly  there  •employed. 

3dly,  The  inhabitants  of  St.  Katherine's  proceed  merely  on  a 
mistake,  that  their  houses,  situate  on  the  spot  assigned,  are  to 
be  taken  from  them  by  this  commission.   But  it  is  optional,  not 
compulsive;  beneficial,  instead  of  a  grievance:  their  ground 
cannot  be  turned  into  wharfs  without  their  consent;  but,  if 
they  can  agree  on  terms,  they  may  have  the  privilege  of  wharfii, 
which  before  they  were  not  capable  of  having.   The  objections 
therefore  of  hardship  and  inexpedience  are  iU  founded,  thoush 
neither  the  Commissioners  nor  the  Court  are  judges  of  it:  toe 
Crown,  the  only  legal  judge,  has  already  determined  that  ques- 
tion.    But,  2.  The  legal  objections  to  the  commission  are, — 
1st,  That  no  new  commission  can  issue,  but  in  such  cases  where 
none  has  issued  before,  or  where  the  old  wharfs  are  become 
unfit  and  useless.     The  solution  is,  this  strikes  at  the  root  of 
all  commissions  of  extension.     The  wharfs  may  be  unfit,  for 
want  of  room  as  well  as  from  actual  decay.     Besides,  these 
words  are  mere  inducement  in  the  preamble,  and  not  part  of 
the  enacting  clause.     2d,  The  Commissioners  are  interested  or 
partial;  some  of  them  having  petitioned  for  the  com^^ssion. 
Solution. — If  this  were  a  question  of  expedience,  the  objecdon 
might  have  some  colour.     But  that  is  already  decided,    bi 
commission  of  charitable  uses,  persons  interested  icaanot  be 
commissioners,  but  complainants,  as  such,  are  not  excluded.* 
No  charge  or  suspicion  of  interest  in  the  place  asngned.  Eight 
only  are  under  this  predicament  as  petitioners.     There  are, 
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berideSy  the  great  ojfficers  of  State,  of  the  CuBtoms,  the  Lord  TheOtieofthe 
MayoTy  and  twelve  Aldermen  and  collectors  of  the  customs,  of      ^harjii 

the  quorum.     This  is  a  sujfficient  guard  against  all  fraud  or   ^ ^ — 1-^ 

bias. '    8d,  Some  Commissioners  are  described  by  their  offices^ 
not  their  names,  and  the  Court  cannot  take  judicial  notice  who 
those  ojfficers  are.     Solution. — No  pretence,  that  in  fact  any 
man  has  acted  without  being  in  the  office  named.     This  ob- 
jection would  vacate  the  highest  commissions  in  the  kingdom: 
the  commission  of  the  peace  is  often  directed  to  the  of*ficer,*  [    ^587    ] 
not  the  man.     It  has  received  the  sanction  of  Legislature  in 
the  Act  of  Regency.    4th,  The  commission  has  determined  the 
expedience  of  an  extension,  and  has  not  left  the  Commissioners 
to  judge  of  it.    SoL  tion. — The  commission  of  Car.  2,  declares, 
that  the  keys  and  wharfs  must  of  necessity  be  altered.     This  a 
cotemporary  exposition,  and  a  precedent.     Besides,  the  Court 
have  determined  this  point  on  the  former  application..  5th,  The 
commission  is,  to  appoint  fit  and  convenient  wharfs,.wherea9 
the  act  of  Car.  2,  says,  that  the  appointment  shall  be,  oilatrful 
wharfs.     Solution. — The  word  *' fotr/ti/'\  must!  mean  such  as 
should  hereafter  be  made  so.    Otherwise,  if  none  could  be  ap- 
pointed but  such  as  were  lawful  befcore  the  commission  issued, 
there  never  could  be  an' extension.     Besides,  this  is  warranted 
by  the  precedent  of  Charles  the  Second's  commission.   6th,  The 
commission  has  determined  the  particular  spot,  and  left  nothing   ^ 
to  the  discretion  of  the  Commissioners;   whereas  the.  word 
**  assign^'  implies  an  election.     This  is  illegal,  and  contrary  to 
all  precedent;  particularly  that  of  Dover  harbour,  5  Geo.  ^.* 
Solution.— Dor^  Case  might  be  proper  to  be  left  at  large  ;• 
but  it  does  not  follow  from  thence,  that  all  others  .must  follow: 
it.     It  is  improper  to  give  the  commission  a  power  to  go  all 
down  the  river,  or  to  the  Kent  or  Surry  shore.    A  limited  dis- 
cretion is  proper.     So,  in  19  Car.  2,  confined  to  the  Custom- 
house and  places  thereabouts.    Here  they  have  a  discretion  to: 
take  the  whole  or  any  part  of  the  ground  described.    7th,  The 
commission  hath  departed  from  the  powers  of  the  statute  Car.  S, 
in  not  directing  the  Commissioners  to  assign  open  places.     So- 
lution.— Deferred  till  the  next  head  of  objection  is  considered; 
viz.  3.  Legal  objections  to  the  return*.    1st,  It  is  uncertain,  be-- 
cause  it  has  not  stated- whether  the  ground  be  open  or  covered 
with  buildings.     2d,  It  has  in  *  fact  assigned  a  spot,  which  is  in  •  [    *  588    ] 
part  covered  with  buildings.  Solution.-r-Not  necessary  to  state 
the  fact,  because  immaterial  in  point  of  law.  This  construction 
would  be  destructive  of  the  powers  of  the  act.     There  is  no 
place  absolutely  open^  in  the  sense  contended  for,  within  two 
mileis  of  the  Custom-house.     But  whatever  be  the  sense  of  the 
word  ^'  open^'  it  was  meant  for  the  benefit  of  the  revenue;  and 
therefore  the  objection  does  not  lie  in  the  mouths  of  the  pre- 
sent opponents.     The  statute  of  Car.  2,  does  not. require  the 
plao06  to  be  open,  when  assigned;  but  only,  when  used.    The 
word  Is' purposely  dropped  in  the  first  clause,  and  taken  up  in 
the  second.     Convenience  of  situation  is  the  only  thing  to  be^ 
regarded  $k  Ibe  assignment;  the  other  qualifications  are  con-- 
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nMOMeorihe  ditions  previous  to  the  u^e.    The  commission  and  retain  do 
WflTan.      °^^  constitute  a  legal  wharf  without  the  owner's  subsequent 

»i  y  f  consent  to  clear  away  his  buildings.  Besides,  **  open"^  does 
not  always  signify  "  uncovered^''  but  ^^free  of  access.^^  Open 
fair,  open  market,  open  court.  Escheaters  shall  sit  in  conv^ 
nient  and  open  places;  stat.  1  Hen.  8,  c  8,  sect.  3.  Sheds,  &c. 
are  necessary  to  preserve  goods,  yet  would  make  a  wharf  illegal 
in  the  sense  now  contended  for.  In  the  conunission  for  East 
Cowes,  32  Car.  2,  part  of  a  storehouse  and  shed  assigned.  The 
return  1  Eliz.  supposes  houses  to  be  standing  at  the  assignment, 
by  ordering,  that  no  stranger  should  be  suffered  to  inhabit 
thereon  after  Easter,  1560.  And  it  particularly  ass^ns  the 
ground  on  which  the  bridge-house  then  stood ;  this  is  the  co* 
temporary  exposition.  3d,  The  place  assigned  is  unfit  In  its 
present  state.  Some  part  of  it  caxmot  be  r^idered  of  the  in* 
tended  width  without  encroaching  on  the  river.  And  the  as- 
signment must  be  absolute  at  the  time,  and  not  on  conditioQ 
that  the  place  be  afterwards  rendered  fit  Solution. — ^The 
only  question  is,  if  the  situation  be  fit  and  convenient.  The 
encroachment  has  been  already  tried,  and  adjudged  to  be  no 
nusance,  in  the  Case  of  Irongate  Wharf.  All  assignments  of 
new  wharfs  must  be  conditional.  The  owner  will  not  lay  it 
out,  and  build  a  key,  &c.  till  he  is  certain  that  it  will  be  allow- 
[    *589    ]  ed.     In  the  re*tum,  19  Car.  2,  Dice  Key  and  Sommers  Key 

are,  in  the  same  manner,  conditional.     4th,  A  duplicate  of  the 
former  certificate  should  have  been  laid  before  the  Commis- 
sioners, according  to  the  usual  practice.    Solution. — It  may  be 
convenient,  but  the  omission  would  not  be  fatal.     Besides,  it 
appears  they  had  it,  for  they  refer  to  it.     5th,  part  only  of  die 
ground  mentioned  in  the  commission  b  returned  to  be  Jit:  the 
rest  should  have  been  returned  unfit.     Solution. — The  com- 
mission requires  only  that  part  to  be  returned,  which  is  foond 
fit  and  convenient,  not  that  which  is  unfit.     When  a  general 
commission  issues  to  establish  wharfs  in  a  port,  must  the  return 
be  stuffed  with  the  names  and  descriptions  of  every  improper 
place?    6th,  The  commission  is  exceeded  by  making  reguk- 
tions.     No  such  power  given  in  this  commission,  though  mae 
was  in  that  of  Cha.  2.     And  even  in  that  it  was  illegal,  as  not 
being  warranted  by  the  statute;  but  was  overlooked,  firom  the 
emergency  of  the  times,  being  immediately  after  the  fire  of 
London.     Solution. — In  Queen  Elizabeth's  ccmunission  there 
is  no  such  power,  yet  regulations  are  made  by  the  return.  And 
the  omission  in  King  Charles's  commission  was  perhaps  tiie 
reason  why  the  return  was  afterwards  confirmed  by  the  Crown. 
But  if  allowed  to  be  beyond  their  powers,  still  these  regulations 
are  no  part  of  the  assignment,  but  merely  matter  of  advice  and 
surplusage.     7th. — The  Commissioners  have  dedmred  aU  keys 
unlawfiil,  except  those  contained  in  this  and  the.  former  cartifi- 
cale.    This  repeals  an  act  of  Parliament,  which  estaUialieftthe 
wharfe  above  bridge,  which  are  containfid  in  neidier  of  ike 
certificates.    Solution. — ^Wharfs  above  bridge  are  not  witUn 
the  port  of  London:  tiie  western  boundary  oij0bSMhf,  by  die 
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retiim  19  Car.  2,  is  assigned  to  be  London-bridge.'    And  thie  Tbt  CuecCtlw 
declaration  of  the  present  commbsion  is  expresarjr  confined  to      If""^^ 
all  places  within  the  port  of  London.     Wherefore,  upon  the 
whole  they  prayed  that  the  commission  and  return  might  be 
filed. 

^  The  Court  took  time  to  consider  of  it  till  the  present  Term,  [  *  590  ] 
and  then  Parker,  C.  B.,  delivered  tiie  opinion  of  the  Court.— 
We  are  all  of  opinion,  that  this  commission  is  not  well  founded. 
The  designation  of  ports  is  part  of  the  King's  prerogative.  He 
might  mwe  regulations  therein  by  common  law  in  order  to  se* 
cure  his  revenue:  yet,  without  an  act  of  Parliament,  he  could 
not  iflij^cise  new  duties.  To  prevent  frauds  upon  the  revenue, 
tiie  atiit.  4 Hen.  4>y  c  20,  was  made;  but  this,  being  found  in* 
lulequate,  produkm  the  1  Eliz.  ell,  which  restrains  the  as- 

Xtion  or  whcurft  and  keys  to  open  places  only.  This  was 
ved  by  14  Car.  S,  c.  11,  which  gives  farthef  powers,  but 
expressly  pirohibits  all  lading  or  umading  except  upon  open 
places.  The  power  of  the  Crown  to  issue  this  commission  de* 
pends  entirely  upon  these  statutes:  and  we  think  that  power 
not  well  pursued.  Not  one  of  the  words  "  open  place,  ketf,  or 
wharf y*  TA  used  in  this  commission*  It  is  therefore  materially 
dififerent  from  all  former  precedents.  And,  as  it  does  not  pur- 
sue either  the  power  or  the  precedents,  it  is  not  warranted,  and 
must  be  quashed.  The  return  itself  does  not  find  the  spots 
assigned  to  be  **  open  places  :*^  and  Lord  Hale  (in  a  MS.  in 
Liiicoln's-inn  library)  lays  it  down,  that  private  houses  cannot 
be  assigned  for  wharfs. 

The  commission  and  return  were  quashed. 


ace 


EASTER  TERM,— 6  Geo.  HI.  1766.— K.  B.  [     591      ] 


Corporation  of  Colchester  r.  Seaber. 

8.  C.  8  Burr.  1866. 

XHE  Corporation  of  Colchester  by  a  series  of  illegal  elec-  Corporation,  be- 
tions  was  so  reduced,  that  no  subsequent  election  of  magistrates  *"^  ^^a^^  't 
could  be  made,  and  was  therefore  in  common  acceptation  dis-  j^re  accepting  a 
solved,  and  a  new  charter  was  granted  by  the  Crown.  And  new  charter,  is 
now,  upon  an  action  brought  by  the  new  Corporation  (a),  the  ?**!^^^^^.' 
question  upon  a  case  reserved  was,  whether  the  new  Corpora-  Jld,  after  such 
tion  succeeded  to  all  the  rights  of  tiie  old  <me.  acceptance,  is 

Lord  Mansfield,  C.  J. — The  fact  has,  and  may  often  hap-  ^«  "f™®  ^^^ 
pen,  tiiat  bv  judgment  of  outlet  agiunst  persons  illegally  elect-  j^^^d^nmy 
ed,  no  regular  election  can  again  be  had,  and  the  corporation  sue  on  a  bond 

given  to  the 
original  corpora- 
(•)  It  appeait  from  tlMfeport  in  8  B«n;»     b»  mayor  and.  aldimni,  and  diaft  tiiay  tfon.! 
tkttt  it  WM  Ml  action  flT  da^  <»  a  bond     wm  ilLdMd  la  1768 1  tiMit  from  1740  Id         -* 
eifciil«dtatlit  otf  eoffporadon.  In  1788t      1768,  a»  penon  4ftd  aetad  aa  anoi^  and  . 

that.  In  1740,  Jttdgmanti  of  onflif  ware     that  teMwcksMarwaagianled  In  1768,  ^^^ 

had  agiinit  tte  paraom than etafattii^ta     dCkS.  ^^ 
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V. 

Sbabbr. 


.^^ 


Corpor»tioii  of  is  comihonly  said  to  be  thereby  dissolved.  But  till  this  case  it 
Colchester  ^^g  never  doubted^  but  that  by  a  new  charter  it  was  revived, 
unless  where  there  is  a  change  in  the  name  or  constitution,  and 
even  there,  it  has  been  determined  to  be  still  the  same.  It  now 
comes  on  without  a  dictum  in  the  books,  by  way  of  authority, 
to  support  the  doubt:  but  it  is  said  to  be  meant,  as  a  ground 
for  an  application  to  Parliament,^  to  determine,  that  what  shaU 
here  be  determined  to  be  law,  is  unjust,  and  ought  to  be  re- 
medied. If  such  an  application  should  be  necessary  for  this 
corporation,  the  remedy  ought  to  be  universal,  and  extend  to 
all  corporations.  But  I  am  of  opinion,  that  the  corporation  is 
not  dissolved,  but  only  deprived  of  its  magistracy.  The  free- 
men are  .still,  entitled  to  their  right  of  common,  to  TOles  for 
members  of  Parliament,  &c.  These  privile|m  are  not  lost  by 
[  *592  ]  the  ouster  of  a  mayor.  *Sir  James  Smith's  Case,  in  Shower(i) 
and  4  Mod.  52,  is  in  point.  The  corporation  is  rather  in  abey- 
ance, when  it  cannot  act,  than  dissolved,  and  may  be  revived 
by  a  new  charter. 

WiLMOT,  J.— When  a  corporation  accepts  a  new  charter,  it 
remains  the  same  as  it  did  before;  Haddock's  Case,  Raym. 
435;  Case  of  Scarborough^  3  Lev.  2S1.  If  the  corporation 
were  dissolved,  the  lands  would  revert  to  the  donor ;  and  the 
King,  by  his  new  charter,  could  not  divest  those  rights,  and  re- 
grant  them  to  the  new  corporation.  But,  if  only  dormant,  no 
such  inconvenience  follows. 

Yates,  J. — Of  the  s^me  opinion;  and  cited  LuttereVs  Case, 
4  Rep.  87  b;  Case  o{  Wells,  1  Lutw.  508. 
Aston,  J. — Of  the  same  opinion  (e). 


(6)  2  Show.  263,  274,  by  the  name  of 
R.  V.  Mayor  of  London;  Skin.  293,  310; 
12  Mod.  17;  Holt,  16S,  S,  C. 

(c)  It  has  been  determined,  in  a  sub- 
sequent  case,  that  when  an  integral  part 
of  a  corporation  is  gone,  without  whose 
existence  the  functions  of  the  corporation 
cannot  be  exercised,  and  the  corporation 
has  no  means  of  restoring  it,  or  of  doing 
any  corporate  act,  the  corporation  is  dis- 
solved  to  certain  purposes;  that  is,  it  is  so 
far  dissolved,  tliat  the  Crown  may  grant  a 
new  charter  to  a  different  set  of  men :  and 
it  is  not  necessary  that  it  should  be  accept- 
ed by  a  majority  of  the  remaining  mem- 
bers of  the  old  corporation ;  it  is  sufficient, 
if  it  be  accepted  by  a  msgority  of  the 
grantees;  /?.  v.  Pasmore^  3  T.  R.  199, 
where  all  the  cases  on  the  subject  are 
fully  considered,  and  particularly  the  prin-. 
cipal  one.  Lord  Kenyon,  C.  J. — "  It  has 
been  said,  that  in  the  case  of  the  Mayor  of 
Colchester  v.  Seaher  it  was  determined, 
that  the  old  corporation  was  not  irrevoca- 
bly gone,  though  they  had  lost  their  ma- 
gistrates. Lord  Monoid  did  not  say  in' 
that  case,  that  the  corporation  could  act, 
or  that  it  was  not  dissolved  to  some  put' 
poses;  but  only  that  the  King  might  re- 
novate it,  and  when  renovated,  all  the 


former  rights  would  revive  and  attach  on 
the  new  corporation,  and  amongst  ochen 
the  right  of  suing  on  the  bond  given  to  the 
old  corporation."  Buller,  J. — "  It  was 
there  thrown  ou^  that  the  old  corporati<m 
would  not  lose  their  rights  of  comnKm  and 
certain  other  rights.  With  regard  to  the 
rights  of  common,  it  was  probably  taken 
from  a  case  in  2  Lord  Raym.  953,  where 
Lord  Holt  is  supposed  to  have  given  such 
an  opinion.  Rut  no  authority  is  there  dted 
for  it  But  if  such  a  right  were  claimed, 
let  us  consider  how  it  could  be  supported. 
If  it  were  granted  to  them  as  a  corporatioa, 
the  persons  claiming  it  mutt  shew  tbat 
there  is  a  corporation  in  exbtence.  And 
if  they  claim  by  prescription,  they  mast 
set  it  up  in  the  name  of  the  old  corpora- 
tion :  but  it  cannot  be  se(  up  in  the  naaes 
of  persons  who  do  not  exist.  Another 
case  there  mentioned  is  that  of  the  Corpo- 
ration of  Scarborough^  where  it  was  sidd, 
that  debts  due  to  the  first  corporation  re- 
mained, notwithstanding  a  change  of  name. 
Of  that,  no  doubt  can  be  entertained :  lor 
if  the  King  intended  to  give  rights  to  the 
new  corporation,  which  were  ei^oyed  by 
the  old  one,  it  was  undoubtedly  cbmpeteot 
to  him  to  do  so.  And  this  is  the  amoont 
of  what  I  suppose  the  Ooort  intended  to. 
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Lord  Mansfield,  C.  J. — ^The  statute  of  the  11  Geo.  l{d)s  Corporation'of 
arose  from  a  constitutional  jealousy,  that,  if  corporations  could   Colche8T£r 
only  be  revived  by  the  King's  charter,  it  might  be  in  the  power       seabkr. 
of  the  Crown  to  garble  all  such  corporations.     Therefore  the 
act  puts  it  in  the  power  of  the  body  to  revive  themselves. 

Postea  to  the  phdntiffs. 

decide  in  the  Cokhsiier  Case."  Grote,  While  a  corporation  exists  capable  of 
J. — "  I  have  attentively  considered  that  discharging  its  functions,  the  Crown  can- 
case  ;  and  it  appears  to  roe,  that  the  tme  'iiot  obtrude  another  charter  upon  them  ; 
question  there  was,  whether  the  new  char-  they  may  either  accept  or  reject  it ;  Id. 
ter  did  not  so  fiur  revive  the  rights  of  the  240.  And  where  the  King  grants  a  charter 
old  corporation,  as  to  give  power  to  the  to  a  corporation,  there  being  a  prior  charter 
new  corporation  to  sue  for  them.  The  existing  at  the  time,  the  new  charter  is 
Court  thought  that  it  did;  and  if  it  were  void  d  initio:  because  two  corporatbns 
otherwise,  the  consequences  would  be  fa-  for  the  same  purposes  of  government  can- 
tal  to  almost  all  the  oorporatbns  in  the  not  exist  within  one  and  the  same  pkice, 
kingdom ;  for  there  is  hardly  any,  which  and  at  one  and  the  same  time ;  R.  v. 
have  not  at  some  time  or  other  been  dis-  Amery,  2  Bro.  P.  C.  336,  (Tomlin's  ed.) ; 
solved  in  that  point  of  view;  and  all  those  and  see  A  C.  1  T.  R.  575,  2  T.  R.  515. 
would  lose  their  prescriptions.  The  Court  See  also  R.  v.  Morris,  3  East,  213,  4  East, 
indeed  did  seem  to  think  in  that  case,  17;  iZ.  v.  Mayor  of  ifommm/A,  4  B.  &  A. 
that  the  corporation  was  not  dissolved  to  496;  Yin.  Abr.  CorporeUioru,  (I);  Bac. 
any  purpose:  but,  on  looking  into  the  Abr.  Id.  (G);  Com.  Dig.  Franckitet,  (G 
cases  there  dted  and  relied  on,  they  will  4,  5). 
not  be  found  to  warrant  that  general  pro-  (d)  C.  4. 
position." 


ECCLESAL  BlERJiOW  V.  WaRSLOW. 
S.  C.  Burr.  Sett.  Ca.  562. 

Samuel  Wilshaw  and  two  children  were  removed  from  Parish  appren- 
Warslow  to  Ecclesal.     Order  confirmed  on  appeal,  stating,  tice  may  agree 
**  That  the  pauper,  S.  Wilshaw,  hein^  sixteen  years  old,  was  J^'^^i"S^. 
bound  by  the  parish  an  apprentice  to  Wm.  Ashfuth,  at  Ecclesal,  dentares  at  21, 
for  eight  years :  that  he  resided  there  under  that  indenture  for  thoa^  bound 
fiv^  years,  and,  being  then  twenty-one,  he  and  his  master  ^^Jj^^t^f** 
^reed  to  cancel  the  indentures,  which  was  done  accordingly,  the  parish.] 
The  pauper  was  then  hired  for  a  year  to  Robert  Meller,  of 
Warslow,  and  served  there  for  a  year  under  that  hiring,  and 
received  his  year's  wages,  and  has  gained  no  settlement  since." 
Objected,  that  the  indentures  could  not  be  cancelled  without 
consent  of  the  parish.     But  by 

*Lord  Mansfield,  C.  J. — There  is  no  authority,  that  the  [    •SOS    ] 
consent  of  the  parish  is  necessary  for  that  purpose,  neither  is 
there  any  reason. 

WiLMOT,  J. — The  reason  why  the  act(rf)  extended  the  term 
to  twenty-four  was,  that  parishes  might  put  out  children  at  less 
expence;  because  the  latter  part  of  the  time  is  most  advan- 
tageous to  the  master.  Another  reason  was,  because  they 
could  not  bind  an  infant  beyond  the  age  of  twenty-one  without 
the  aid  of  the  act,  which  prevents  such  contract  being  rescind- 


{d)   43  EUs.  c  2,  s.  5.     But  now  by  visions  as  to  binding  out  parish  apprentices, 

18  O.  3,  c.  47,  parish  apprentices  shall  54  O.  3,  c.  107;  1  ft  2  G.  4,  c  32;  it.  ▼. 

oaly  be  bound  till  they  come  to  the  age  of  Tumiead,  3  T.  R.  523. 
twenty- one  yean.    And  see  further  pro* 


r 
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V, 

Warslow. 
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ed  mthout  the  consent  of  the  master.    But  the  act  leomi  fte 
parties,  when  both  are  of  full  age,  to  act  as  they  please. 

Yates,  J. — This  is  a  strange  objection  to  come  finom  a 
parish  not  party  to  the  indentures. 

Orders  quashed  {e). 


(e)  JL  ▼.  Harberton,  1  T.  R.  139,  S.  P. 
But  if  the  apprentice  be  under  age,  the  ap- 
prenticeship cannot  be  dissolved  without 
the  consent  of  the  parish  oflScers ;  R,  ▼. 
Auitrey,  Burr.  Sett  Ca.  441.  Where  a 
parish  apprentice  was,  before  the  passing 
of  18  0. 3,  c.  47,  (preceding  note),  bound 
dn  twenty-four,  and  served  tin  nearly  at- 
taining twenty-one,  when  his  master,  being 
about  to  leave  the  parish,  and  no  longer 
wanting  his  service,  told  him  he  might 
leave  him  and  go  wliere  he  liked  and  shift 
for  himself;  but  if  he  could  not  provide 
for  him«el^  be  might  return  to  him;  upon 


which  he  quitted,  and  when  he  was  about 
four  months  past  twenty-one,  bound  him- 
self by  indenture  as  apprentice  to  another 
master  for  three  years,  and  served  wiA 
him  the  three  years :  he  did  not  gain  a 
settlement  by  service  under  the  seoood  in- 
denture: inasmuch  as  there  did  not  appear 
to  have  been  any  dissolutioD  of  thefixit 
contract,  and  therefore  he  waa  not  pdjmru 
at  the  tune  he  entered  into  the  second;  R, 
V.  Bow,  4  M.  &  S.  383.  As  to  apprentloes 
generally,  see  Gray  v.  Coofcfon,  16  East, 
13;  54  0. 3,  c.  96,  and  A  t.  iSiL  UMh 
ante,  5iZ. 


Concealment  of 
private  facts, 
uot  of  public 
itcts,  or  condu- 
hitns  from  facts, 
win  vacate  a 
poli^. 


Carter  v.  Boehm. 

S,  C.  3  Burr.  1907. 

A.CTION  on  a  policy  of  insurance  made  at  London,  9th  May, 
1760,  at  4  oer  cent.,  interest  or  no  interest  (/),  upon  Fort  Marl- 
borough, alias  Bencoolen,  in  the  East  Indies,  for  twelve  calen- 
dar months,  from  1st  October,  1759,  to  1st  October  1760, 
against  any  European  enemy:  On  3d  April,  1760,  the  fort  was 
taken  by  the  French. 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court 
on  a  motion  for  a  new  trial ;  the  jurv  having  given  a  verdict  for 
the  plaintiff,  who  was  Governor  of  Bencoolen. — To  impeach 
this  verdict  it  is  insisted,  that  the  not  mentioning  certain  par* 
ticulars  at  the  time  of  insurance  was  a  fraudulent  conceal- 
ment and  vitiated  the  policy.  I  shall  therefore  consider,  1.  The 
nature  of  concealments:  2.  Apply  them  to  the  present  case. 

1st.  Insurance  is  a  contract  on  speculation:  the  special  facts 

usually  lie  in  the  knowledge  of  the  insured  only.    The  und^* 

[    *594    ]  writer  trusts  to  him,  that  he  conceals  nothing,  so  as  to  '^make 

him  form  a  wrong  estimate.  If  a  concealment  happens  without 
*  any  fraudulent  intention  by  mistake  of  the  principal  or  his 
agent,  still  the  policy  is  void,  because  the  risk,  whicn  is  run,  is 
not  that  which  the  underwriter  intended.  So  if  the  under- 
writer knew  that  the  ship  was  arrived,  the  contract  is  void  as 
to  him(^).  But  cUiud  est  celare,  aliud  tacere.  There  are  many 
matters  as  to  which  the  insured  may  be  innocently  silent:  1.  As 
to  what  the  insurer  knows,  however  he  came  by  that  know* 
ledge;  2.  As  to  what  he  ought  to  know;  8.  As  to  what  lessens 
the  risk;    An  underwriter  is  bound  to  know  political  perils,  as 


(/)  Stat  19  Q.  S,  c.  37,  8.  1,  which 
jnakes  inaurancei  "  interest  or  no  interest" 
void,  extends  only  to  insurances  made  on 
ships,  and  goods  laden  on  board  such  ahips. 


See  tuUe,  277,  n.  (6). 

(g)  '*  And  an  action  would  lie  to : 
the  premiuoi;"  ptr  Lord  UmufiMf  &  Ci 
3  hun.  1909. 
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x>  the  state  of  war  or  peace,  &c(A).  If  he  insures  a  privateer, 
le  need  not  be  told  her  destination.  And  as  men  reason  dif- 
ferently from  the  same  facts,  he  need  not  be  told  another's  con* 
dusion  from  known  facts.  The  question  must  always  be» 
whether  at  the  time  there  was  a  &ir  representation  or  conceal- 
nent  of  the  facts. 

@.  As  to  the  present  case:  I  had  a  doubt  on  a  former  trial 
n  this  policy,  whether  an  insurance  by  the  governor  of  a 
art  was  good,  on  the  same  principle  as  the  case  of  seamen's 
rages  (t).  But  Fort  Marlborough  was  only  a  mercantile  ta/o 
9ry,  not  a  military  fortress.  The  objection  was  not  insisted  on 
t  this  trial.  If  it  had,  we  are  all  of  opinion,  it  would  not  va* 
Bte  the  policy.  The  fort  was  only  defensible  agunst  the  na- 
.ves :  Its  only  security  against  European  force  was  the  diffi- 
iilty  of  entering  the  harbour.  The  state  of  the  fort  was 
enerally  well  known.  There  was  no  apprehension  of  an 
ttack  till  the  French  attacked  Nattal  in  February,  1760.  It 
las  taken  21st  April,  1760,  by  Count  D'Estaing,  piloted  by 
hitch  pilots.  No  evidence  of  any  such  design  till  the  end 
f  March,  1760.  The  Governor  turned  all  his  money  into 
cK>ds  in  the  end  of  February,  1760,  and  lost  much  more  than 
B  insured.  At  the  trial  the  defendants  relied  on  some  letters 
om  the  Governor  to  the  India  Company  and  to  his  brother, 
rtiinating  that  the  Frencb  had  a  design,  the  year  before, 
p  attack  the  fort,  and  that  he  apprehended  they  might  re- 
une  it  again,  and  therefore  giving  orders  to  insure;  which 
ms  not  communicated  to  the  underwriter.  They  relied  also 
A  the  opinion  of  the  broker,  that  these  facts  ought  not  to 
Etire  been  concealed.  But  we  think  the  verdict  weU  founded. 
X*he  risk  depended  on  the  chance,  whether  any  European  [ 
Dwer  could  attack  the  place  by  sea.  Of  this  the  insurer  in 
ibndon  could  judge  better  than  Governor  Carter  in  the  Indies. 
"he  state  of  the  French  marine  was  better  known  here  than 
lere.  He  insures  against  the  general  contingency  of  an  at- 
ick  by  any  European  power.  Ncf  suqh  design  existed  in  Sep- 
smber,  1759,  when  orders  were  sent  to  insure. — Consider  the 
rreral  concealments  objected.  1st,  He  did  not  disclose  the 
MDidition  the  place  was  in.  The  underwriter  knew  the  go- 
Bxnor  himself  insured,  and  could  not  in  duty  disclose  it.  He 
lerefore  took  upon  himself  the  knowledge  of  that  fact.  But 
le  fort,  it  is  said,  was  not  in  the  condition  it  ought  to  be. 
%at  condition  ought  only  to  be  to  resist  an  Indian  force :  it 
ma  notorious  it  could  not  resist  an  European  attack.  Where- 
aire  we  are  all  of  opinion,  that  in  diis  point  the  verdict  is  good. 


AM 


;« 


See   Eden  ▼.  Farkitonf  2  Doug. 


fi)  It  ha»  been  expressly  decided,  that 
IttBor  Gftn  ndther  insure  his  wages,  nor 
IT  oommedity  he  is  to  receive  in  lien  of 
8m;  Webster  v.  De  Tattet,  7  T.  R.  157. 
t  Ae  captain  of  a  ship  in  the  African 
W  Hiay  insure  his  "  commission,  priri- 
Mi,*e."    lfaiK^M,C.J.~«  The  chief 


pay  of  captains  in  many  trades,  as  for  in- 
stance the  East  India  trade,  being  the  pri- 
vilege of  carrying  out  investments  to  the 
settlement  to  wliich  they  are  bound,  and 
there  making  the  best  advantage  of  them 
in  their  power,  it  would  be  absurd  to  say, 
that  such  investments  were  not  the  subject 
of  a  legal  insurance;"  King  v.  OUmer,  2  N. 
R.  206. 


GAAMa 

BofiHU. 
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Carter 

BOEHM. 


2d\y,  He  declares  in  his  letters,  that  he  imagined,  that,  as  th6 
French  could  not  relieve  their  friends  on  the  coast,  they  would 
attempt  Fort  Marlborough.  This  was  mere  speculation  of  the 
governor,  and  not  a  matter  of  fact.  3dly,  That  a  letter  to  Mr. 
W  inch  was  concealed.  What  were  the  contents  of  that  letter 
does  not  appear.  Taken  in  the  strongest  Ught,  it  is  only  sup- 
posed to  be  an  intelligence  of  a  design  to  surprise  it  the  year 
before/  but  then  dropped.  It  is  said,  that,  if  the  insured  knows 
of  a  design  by  a  privateer  to  attack  a  ship,  the  conceafanent 
would  be  fraudulent.  I  agree  it ;  but  not  if  designed  a  year 
before,  and  dropped.  A  design,  which  had  transpired  and 
was  dropt,  was  not  likely  to  be  renewed  by  a  vanqmshed 
enemy.  4thly,  a  stronger  objection  is,  that  the  governor  sus- 
pected a  Dutch  war,  and  did  not  disclose  his  suspicions.  This 
arises  from  political  speculation  only,  and  need  not  be  com- 
municated. It  was  therefore  given  up  at  the  bar.  As  to  the 
opinion  of  the  broker,  it  was  no  evidence ;  being  merely  opi- 
[  ^596  ]  nion,  and  formed  after  the  event  had  happened.  ♦The  go- 
vernor's behaviour  appears  to  be  fair  in  all  respects :  his  sub- 
sequent conduct  shews  that  he  thought  the  danger  improbable. 
If  the  defendant's  objection  prevails,  the  rule  against  con- 
cealment would  be  an  instnunent  of  fraud.  He  took  the  pre- 
mium without  asking  questions,  knowing  that  if  such  conceal- 
ment vacates  the  poUcy,  it  was  thereby  void,  and  drew  the 
fovemor  in  to  suppose  himself  insured  when  he  was  not  so. 
le  waived  the  objection  then,  and  shall  not  now  take  it  up. 
We  may  say  of  this  rule,  as  has  been  said  of  the  statute  of 
frauds:  '^  It  shall  not  itself  be  turned  into  an  instrument  of 

fraud." 

Rule  nisi,  for  a  new  trial,  discharged  (it). 


(k)  The  principles  laid  down  in  this 
case  have  been  recognized  and  confirmed 
in  several  subsequent  decisions.  As  if  an 
insurance  be  made  before  the  commence- 
ment of  hostilities,  but  when  every  body 
expects  a  war  immediately,  the  insured  is 
not  bound  to  give  the  underwriter  notice, 
though  the  ship  do  not  sail  till  a  Her  the 
war  takes  place ;  and  the  underwriter  is 
liable  in  case  of  capture ;  Planche  v.  Flet- 
cheTf  1  Doug.  251.  So  the  insured  is  not 
bound  to  disdoae  a  circumstance  made 
material  by  a  foreign  ordinance,  of  which 
he  was  ignorant  If  the  underwriter  knew 
of  it,  he  might  have  enquired,  whether  it 
had  been  complied  with:  but  if  both  be 
ignorant,  both  are  innocent,  and  in  such 
case  the  underwriter  must  run  all  risks ; 
Mayne  v.  Walters,  Park's  Ins.  306  (ed. 
1817),  Marsh.  Ins.  478  (ed.  1808).  So 
there  need  be  no  previous  representation 
of  the  state  of  a  ship :  and  therefore  letters 
describing  her  bad  state  in  her  outward 
voyage  need  not  be  shewn  to  the  under- 
writers in  a  policy  on  a  homeward  one. 
Lord  Mansfield — "  It  is  a  condition,  or 
implied  warranty,  in  every  policy,  that  the 
ship  is  sea-worthy ;  and  dierefore  there  is 


no  necessity  for  a  representation  of  that 
If  she  sail  without  being  sea-worthy,  the 
policy  is  void;*'  Shoolbred  v.  Nutt,  Park's 
Ins.  346,  Marsh.  Ins.  475 ;  S.  P.  Edtn  t. 
Parkiion,  t  Doug.  735.  And  on  the  au- 
thority of  this  last  cited  case,  as  well  as  on 
principle,  it  was  held,  that  whatever  fivrmi 
an  ingredient  in  sea-worthiness  is  not  ne- 
cessary to  be  disclosed  by  the  assured  to 
the  underwriter  in  the  first  instance,  un- 
less information  upon  the  subject  be  par^ 
ticularly  called  for ;  and  then  the  assured 
must  disclose  truly  what  he  knows  in  the 
respect  required ;  Haywood  v.  Rodgers,  4 
East,  590,  where  Lord  EUenboromgh  ncog- 
nises  and  approves  of  the  doctrine  la^ 
down  in  Carter  v.  Boekm.  So  where  the 
latest  letter  of  advice  was  shewn  to  the 
insurers,  containing  a  true  account  of  the 
then  state  of  the  ship,  and  in  which  t^  prior 
letter  was  referred  to;  the  not  havmg 
communicated  such  prior  letter  was  held 
not  to  vitiate  the  insurance;  as  the  in- 
surers might  have  enquired  loir  that  let- 
ter, and  must  have,  been  cognizant  of 
the  usage  of  that  particular  trade  i  Free- 
land  V.  Glover,  7  Eaat,  457.  It  it  not  ia* 
cumbent  on  the  aatiiKd  to  oommiiiucilt 
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to  the  underwriter  the  clrcumatance  of  a 
•hip  being  foreign  built;  Long  v.  BoUon, 
3  Bos.  &  P.  209 ;  and  see  Bridges  v.  ffun- 
fer,  1  M.  &  S.  15 ;  Gladstone  y.  King,  Id. 
Zi\  Foley  ▼.  Melhut  5  Taunt.  430,  1 
lfa«sb.  R.  117;  Fallance  ▼.  Dewar,  1 
Camp.  503 ;  Campbell  v.  Innes,  4  B.  &  A. 
4SS.  But  fee  Mr.  Seijeant  Marsball's  ob- 
•enradoni  on  the  case  of  Carter  v.  Boehm, 
where  he  aays,  that  he  has  not  been  able 


to  satisfy  his  mind,  that  the  Judgment  is 
warranted  even  by  the  principles  which 
Lord  Mansfield  lays  down  as  the  basis  of 
it;   1  Marsh.  Ins.  483. 

As  to  what  frauds  and  concealments  will 
vitiate  a  policy  of  insurance,  the  reader 
will  find  all  the  cases  collected,  and  the 
distinctions  accurately  defined,  in  Park's 
Ins.  ch.  X.  p.  283;  and  also  in  .1  Marsh. 
Ins.  ch.  xi.  p.  464. 
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GxyLLivER  on  the  demise  of  Tasker  r.  Burr. 

A.to  DEMISES  to  B.  from  year  to  year,  commencing  the  10th 
of  October.  B.  dies  the  27th  August :  A.,  the  9th  Septem- 
ber, gives  notice  to  the  executor  to  quit  at  the  end  of  the 
Term:  Query,  If  the  notice  is  sufficient?  The  Court  held 
clearly,  that  in  a  common  case  it  would  not  be  sufficient  no- 
tice (/) ;  but  in  the  case  of  an  executor  they  doubted.  But  Lord 
Mansfield  inclined  strongly,  that  the  nature  of  the  contract 
being  to  hold  from  year  to  year,  unless  reasonable  notice  was 
given  on  either  side,  and  notice  not  having  been  given  in  rea- 
sonable time;  the  executor  was  bound  to  keep  the  farm,  if  re- 
quired, another  year :  and  therefore  is  at  Uberty  to  keep  it  if 
he  chooses  it  (m). 


A  month's  no- 
tice not  suffi- 
cient to  quit  a 
lease  from  year 
to  year.    And  if 
the  party  die,  it 
is  not  sufficient 
to  the  executor. 


(0  Doe  dem.  Dagget  v.  Suowden,  post, 
1S24,  and  notes. 

(as)  This  opinion  is  confirmed  in  Parker 
dem.  Walker  t.  Constable,  3  Wils.  25.  So 
the  lessee  of  a  tenant  for  life  is  entitled  to 
regular  nodce  from  the  remainder-man; 
Boe  dem.  Jordan  t.  Ward,  1  H.  Bla.  97. 


So  an  administrator  has  the  same  chattel 
interest  as  his  intertate  had  in  a  tenancy 
from  year  to  year,  and  cannot  be  dispos- 
sessed by  his  landlord  without  regular  no- 
tice ;  Doe  dem.  Shore  v.  Porter,  3  T.  R.  13. 
So  of  an  infant  heir ;  Maddon  v.  White,  t 
T.  R.  159. 


SuWqtieDt  im- 
provements by 
a  certificate- 
man  no  part  of 
the  purchase 
money. 


DuNCHURCH  V.  South  KiLwoRTm 

5.  C.  Burr.  Sett.  Ca.  553. 

Elizabeth  TANSUR  was  removed  from  South  Kilworth 
to  Dunchurch.  Order  confirmed  at  Leicester  Sessions,  stating, 
**  That  Edward  Tansur,  the  pauper's  husband,  was  certificated 
from  Dunchurch  to  South  Kilworth,  where  he  resided  with  his 
wife  and  family  till  his  death.  It  appeared  by  parol  evi- 
•dence  of  the  pauper  and  Jier  son  (which  was  objected  to  by  r  *S^^  ] 
the  respondents'  counsel),  that  twenty-five  years  ago,  the  pau- 
per and  her  said  husband  were  joint  purchasors  of  a  house,  &c.  ^ 
at  S.  Kilworth,  for  19/. ;  that  Edward  Tansur  laid  out  about 
15/.  more  to  repair  it,  and  built  a  new  shop,  and  was  talced  at 
the  value  of  302.,  and  resided  therein  to  his  death;  after  which, 
the  pauper  continued  ten  months  in  possession^  and  then  went 
to  service  for  five  years,  and  let  the  premisses  to  her  son  for 
20s.  a  year,  but  declared  she  could  have  let  it  for  30«.  to  other 
persons:  That  the  pauper,  when  she  left  her  service  about 
three  years  ago,  returned  to  her  house  at  S.  Kilworth,  and 
soon  after  sold  the  garden  place  for  SOL  3s.  6e/.,  and^  by  deed 
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A6ne|Ormoney 
bormwed  on 
mortgage,  is  port 
of  the  purchase- 
money. 

A  pauper  may 
be  removed 
from  a  parish, 
In  which  she 
has  a  fireebold, 
not  living 
therein. 


EASTEIl  TERM,  0  GEO.  IIL  K.  S. 

of  gift,  gave  her  son  Walter  part  of  the  yard  to  bufld  a  house 
upon.  By  feoffment,  8th  November,  1763,  in  consideration  of 
natural  affection  and  10/.,  she  granted  the  residue  of  the  pre- 
misses to  her  son  Edward,  to  the  uses  following ;  vix.  As  to 
two  chambers,  to  the  use  of  herself  for  life  sans  wastCy  remain- 
der to  Edward  in  fee ; .  and  as  to  the  residue  to  the  use  of  Eld- 
ward  in  fee :  and  Edward  covenanted  to  keep  the  whole  in 
repair.  The  pauper  continued  to  dwell  in  her  own  part  of  the 
house,  till  she  applied  for  relief;  and  being  told,  that  she  could 
not  be  removed  to  Dunchurch,  while  she  lived  on  her  own  free- 
hold, she  went  out  of  her  house  for  a  little  time,  and  went  to 
her  daughter's  house  in  the  same  parish,  and  set  her  ovm 
chambers  to  her  son  for  6d,  a  year ;  and  was  relieved  at  her 
daughter's  house  by  the  parish  officers  about  a  week,  and  was 
then  removed." 

Lord  Mansfield,  Cr  J. — The  whole  turns  on  the  single 

J»oint,  whether  this  was  a  purchase  for  30/. .  [There  is]  no  room 
or  the  presiunption  that  it  came  by  descent,  for  the  contrary 
is  found.  There  was  no  fraud  in  removing  from  her  house. 
It  was  necessary  to  be  done,  else  she  could  have  bad  no  re- 
lief (n):  she  must  have  sold  her  freehold.  As  for  the  Case  of 
AU  Saints  and  Bengoe,  which  was  cited  to  shew  that  money 
afterwards  expended  shall  be  reckoned  as  part  of  the  purchase, 
no  determination  was  ever  had  thereon.  And  I  cannot  con- 
ceive such  an  interpretation  can  be  put  on  the  statute.  If  sub- 
sequent events,  and  money  afterwards  laid  out,  are  to  be  taken 
in,  all  the  uncertainty  would  ensue  which  was  intended  to  be 
re*medied.  Yet  no  doubt  but  the  payment  of  a  fine  or  money 
borrowed  upon  mortgage  is  part  of  the  purchase-money  (o). 

WiLMOT,  J. — A  joint  purchase  is  a  purchase  of  the  en- 
tirety to  the  husband  and  wife.  We  must  not  enter  upon 
questions  of  real  value.  The  only  touchstone  is,  was  30/.  bond 
Jide  paid  ?  Subsequent  improvements  can  have  no  retrospec- 
tive operation.  As  long  as  she  continued  in  her  chamber,  the 
parish  need  not  relieve  her.  Therefore  she  very  properly 
went  out  of  it.  And  undoubtedly  she  might  be  removed  from 
the  parish,  not  residing  in  the  house  which  was  her  own  (/>). 

Yates,  J.,  and  Aston,  J.,  of  the  same  opinion. 

Orders  confirmed. 


(n)  Antt,  433,  n. 

(o)  Ante^  435,  n.  {i), 

(/))  Lord  Kenyan  ohserved,  upon  this 
part  of  Mr.  J.  IVUmoft  judgment,  that  it 
being  a  purchase  under  30^,  the  act  of  the 
9  G*  1,  c.  7,  intervened,  which  provides 
that  the  purdiaser  ihall  continue  irremove- 
able  no  longer  than  while  he  ihall  inhabit 
m  iuch  estate  ;  in  /2.  v.  Houghton-le' Spring, 
1  East,  250.  The  learned  reporter  also, 
in  a  note,  observes  of  the  abstract  in  the 
margin — "  Whether  this  were  written  by 
the  learned  Judge  himself  does  not  appear. 
The  work  was  published  by  his  executors ; 


but  see  the  pre&ce,  p.  38 ;"  Ibid,  n.  (c). 
In  that  case  it  was  decided  that  a  pauper 
having  a  freehold,  which  he  had  not  ac- 
quired  by  pttrcktue,  in  the  popular  accept- 
ation of  that  word  (in  that  case  it  came  to 
him  by  descent),  will  gain  a  settlement  by 
forty  days'  residence  either  upon  his  own 
property,  though  then  let  to  a  tenant,  by 
permission  of  such  tenant,  or  by  a  like  le* 
sidence  in  any  other  part  of  the  same  pa- 
rish ;  Id.  247 ;  S.  P.  iL  v.  StmpUgrem,  t 
B.  &  A.  527.  See  also  A.  ▼.  Simj^Mt 
Burr.  Sett.  Ca.  205,  and  Omt-ZKn^m  v. 
Sa^ord,  ante,  433. 
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IlMINOTON  f «  MiCKLETON. 
S.  C.  Bnnr.  Sett  Ca.  566. 

Elizabeth  EVANS,  widow,  was  removed  from  MicUe-  HoBtandoft 
ton  to  Ilmington.     On  appeal,  the  Sessions  confirmed  the  ^P™'"',''*'^' , 
order,  stating,  *'  That  Thcophilus  Evans,  beinc  settled  in  II-  J^^a  foViL 
mington,  about  1733  married  said  Elizabeth  (then  Elizabeth  than  so/.,  gdns 
StarJey),  who,  by  indenture  25  March,  1724,  had  purchased  a  »«cta«mcntby 
•  leasehold  tenement  in  Mickleton,  for  the  remainder  of  a  term  I^^JSen  com- 
of  1000  years,  at  the  price  of  6/L,  and  resided  thereon  nine  munkates  that 
years.     After  the  intermarriage,  Ae  husband  and  wife  resided  •*}J*2J"**^'*" 
thereon  sixteen  years,  when  said  Theophilus  died,  leaving  said  f    %ggQ    i 
EExabeth  his  widow,  who  continued  to  reside  there  till  Cnrist^  *-  ^ 

mas,  1765,  when  she  sold  the  same  for  6t.  •  r 

Et  per  tot  Cur.  (on  the  authority  of  Kentisbury  and  Mar* 
woad(a\  Hil.  29  Greo.  2).  This  was  a  settlement  to  the.hus-> 
band  by  his  intermarriage  (6),  and  from  him  derived  to  his 
widow;  though,  upon  the  statute  9  Geo.  1,  [c.  7],  she  gained 
no  settlement  by  ner  purchase  when  originally  made.     And 


therefore, 

(a)  Burr.  S.  C.  386,  Say.  R.  2S8,  &  C^ 
in  which  caie  the  Court  were  of  opinion, 
that  9  G.  1,  does  not  extend  to  devises, 
or  gifts  or  other  methods  of  acquisition, 
but  b  confined  to  purchases  for  money- 
oooiideradons  under  301,  See  iL  v. 
Brungwyn,  t  BotL  637. 

(bj  See  it.  V.  Offchwch,  3  T.  R.  114. 

(e)  Inasmuch  as  the  husband  acquired 
the  estate  by  marriage  and  not  by  pur- 
cliase  in  its  ordinary  meaning,  i,  e.  by  buy- 
ing; and  the  settlement  of  the  husband 


The  orders  were  reversed  (c). 

was  commtmieated  to  the  widow.  '*  For 
generaHy  speaidng  in  the  case  of  a  pur- 
chase, if  the  Talue  be  under  SO/,  no 
settlement  can  be  gained  by  virtue  of  it; 
tluit  is  where  it  comes  to  tlie  party  by  his 
own  act:  but  if  it  comes  to  him  by  opera- 
tion of  law  the  value  is  not  material  j*^ 
Per  Lord  Kenpon,  in  IL  v.  Edingtm, 
1  East,  288.  See  R,  ▼.  TtartaU  Lanneu- 
t<m,  3  East,  S26,  and  Dunehitrdk  ▼.  South 
Kilwortk,  ante,  596. 


Simon  v.  Metivier  or  Motivos. 

S.  a  3  Burr.  1921 ;  BnO.  N.  P.  280. 

v/ASE  for  not  taking  away  certain  drugs  to  the  value  of  110/,,  Saias  by  auction, 
which  were  bought  by  the  defendant  at  an  auction;  and  having  ^iww the  buyer 
since  sunk  in  their  value,  he  refiised  to  take  them,  and  they  (S'^e,'go<S 
were  resold  at  an  under  price ;  and  this  action  was  brought  to  within  the  sta- 
recover  the  difference.     It  appeared  on  evidence,  that,  hy  the  2!!r^^^"^!L 
terms  of  the  sale,  if  6rf.  was  not  tendered  by  the  buyer,  the  statute  extends^ 
goods  might  be  put  up  again  and  resold :  That  no  6<k  was  paid,  to  sales  by  auc- 
but  that  the  auctioneer  took  down  the  price,  and  buyer's  name  ^'°°' 
in  writing;  and  that  after  the  day  of  bidding,  and  before  the 
day  of  payment,  the  goods  were  weighed  off  to  a  servant  of  the 
defendant.    The  jury  found  a  verdict  for  the  plaintiff. 
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SlMOW 

Metivibr. 


Stowe  and  Davenport  moved  for  a  new  trial :  because  the 
sale  WHS  void  by  the  statute  of  frauds  (d),  being  above  the 
value  of  10/.,  and  no  earnest  given,  or  note  or  memorandum 
signed  by  the  party :  and  because  there  was  no  mutuality  in 
the  contract;  for,  as  no  6rf.  was  paid,  the  seller  was  not  bound 
by  it,  and  therefore  not  the  buyer.  The  plaintiff  might,  and 
actually  did,  resell  the  goods  according  to  the  conditions  of  the 
sale. 
[    ♦600    ]      *  Norton  and  Wallace  shewed  for  cause,  that  the  condkions 

of  sale,  and  the  auctioneer's  taking  down  the  name  of  the 
buyer  and  price,  are  equivalent  to  a  note  in  writing.  That 
the  auctioneer  was  agent  to  the  buyer  pro  tempore;  that  his 

fivmg  in  his  name  was  an  authority  to  the  auctioneer  to  set 
own  the  contract.  That  the  not  paying  the  6rf.  was  the 
defendant*s  own  laches,  of  which  he  shall  take  no  advantage. 
That  the  intent  of  the  statute  of  frauds  was,  to  suppress  pri- 
vate fraudulent  contracts  supported  by  peijury.  No  such  in- 
convenience in  sales  by  auction,  which  are  transacted  in  the 
face  of  such  numbers,  that  a  man  cannot,  by  false  evidence,  be 
made  a  pwrchasor  whether  he  wiU  or  not.  That  the  teims 
and  conditions  of  the  sale,  when  any  one  bids,  are  the  termv 
of  the  bidder  as  well  as  the  sellen  The  buyer  thereby  accedes 
to  the  terms  proposed,  and  could  bring  an  action  upon  them, 
if  not  performed. 

Lord  Mansfield,  C.  J. — The  question  is  singly  upon  the 
statute  of  frauds,  whether  the  contract  is  void  by  the  provi- 
sions of  that  positive  law.  The  object  of  the  Legislature  b 
that  statute  was  a  wise  one;  and  what  the  Legislature  meant, 
is  the  rule  both  at  law  and  equity;  for,  in  this  case,  both  are 
the  same.  The  key  to  the  construction  of  the  act  is  the  intent 
of  the  Legislature;  and  therefore  many  cases,  though  seem- 
ingly within  the  letter,  have  been  let  out  of  it ;  more  instances 
have  indeed  occurred  in  Courts  of  equity  than  of  law,  but  the 
rule  is  in  both  the  same.  For  instance ,  where  a  man  admits 
the  contract  to  have  been  made,  it  is  out  of  the  statute;  for 
here  there  can  be  no  perjury.  Again;  no  advantage  shall  be 
taken  of  this  statute  to  protect  the  fraud  of  another.  There- 
fore, if  the  contract  is  executed^  it  is  never  set  aside.  And 
there  are  many  other  general  rules  by  way  of  exception  to  the 
statute. 

There  are  two  lights  in  which  the  present  case  may  be  con- 
sidered. 1st,  Whether  sales  by  auction  are  within  the  statute. 
[    •eOl     ]  *They  certainly  existed  in  England,  and  in  all  other  countries, 

at  the  date  of  this  statute.  The  auctioneer  is  a  third  person, 
who  is,  to  many  intents,  the  agent  of  both  parties.  The  so- 
lemnity of  that  kind  of  sale  precludes  all  peijury  as  to  the  fact 
itself  of  sale.  The  contract  is  executed  when  the  hammer  is 
knocked  down.  -  I  remember  a  case  where  some  sii^ars  were 
bought  Rt  an  auction,  and  afterwards  consumed  by  &re  in  the 


ExcepdcmB  to 
the  BtAtute  of 
frauds. 


(d)  29  0.  2,c3,  8. 17. 
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9iuction  warehouse,  and  the  loss  fell  upon  the  buyet  ((?)•  The 
cu'cumstance  of  weighing  off  is  similar  to  this,  and  very  mate- 
rial in  the  present  case.  And,  according  to  the  inclination  of 
my  present  opinion,  auctions  in  general  are  not  within  the  sta- 
tute :  But  this  is  not  necessary  to  be  now  determined,  for,  if 
they  are  within  it, — 2Ay  The  requisites  of  the  statute  are  well 
complied  with.  Every  bidding  is  an  accession  to  the  condi- 
tions of  sale.  The  name  is  put  down  by  the  buyer's  authority. 
No  latitude  is  left  to  fraud  and  peijury  from  the. loose  memory 
of  witnesses. 

WiLMOT,  J. — It  may  be  a  great  question,  whether  sales  by 
auction  are  within  the  statute.  They  were  certainly  not  meaat 
by  the  act,  which  was  to  extend  only  to  the  mischiefs  created 
by  private  and  clandestine  sales.  Had  the  statute  of  frauds 
been  always  carried  into  execution  according  to  the  letter,  it 
would  have  done  ten  times  more  mischief  than  it  has  done 
good,  by  protecting,  rather  than  by  preventing,  frauds.  I 
therefore  incline  to  think  sales  by  auction  openly  transacted 
before  500  people  are  not  within  the  statute.  But  the  present 
agreement  is  strictly  within  the  restrictions  of  the  act.  As  to 
the  objection  for  want  of  mutuality,  that  power  of  re-selling 
was  optional  in  the  seller,  if  ]\e  pleased  to  require  the  earnest, 
and  it  was  denied.  And  the  meaning  clearly  was,  that,  upon 
refusal,  goods  may  be  instantly  put  up  again.  Not  being  asked^ 
the  contract  clearly  bound  the  seller  without  it,  and  therefore 
shall  bind  the  buyer.  The  weighing  it  afterwards  is  a  very 
corroborating  circumstance.  I  remember  the  case  of  the  sale 
of  some  balsam,  which  was  weighed  and  put  into  a  pot  of  the 
seller,  *  instead  of  a  pitcher  which  the  buyer  had  brought,  and  [ 
left  at  the  seller  s  shop«  This  was  held  a  sufficient  deBvery  to 
bind  the  contract. 

Yates,  J. — I  much  doubt  whether  the  contract  was  within 
the  statute  of  frauds.  If  it  was,  I  am  clear  that  the  requisites 
of  the  statute  were  duly  observed.  Where  Sir  Thomas  Os- 
borne bespoke  a  chariot  {f)y  that  being  in  its  nature  not  de- 
liverable immediately,  it  was  held  not  within  the  statute;  be* 
cause  not  capable  of  all  the  requisites  of  the  statute.  I  look 
upon  this  contract  as  executory  in  its  nature,  and  being  to  be 
executed  within  a  year,  is  s6  far  not  within  the  statute  (g). 

AsTON,  J. — I  think  the  terms  of  the  sale  and  the  requisites 
of  the  statute  were  fully  complied  with,  by  giving  in  his  name 
as  a  purchasor,  which  is  better  than  the  sixpence  earnest. 

Rule  nisiy  for  new  trial,  discharged  (A). 
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(«)  S.  p.  where  goods  sold  by  auction 
were  consumed  by  fire  in  the  King's  ware- 
house; Hindey.  Whitehnue,  infru,  n.  (A); 
or  a  Actor's,  Phitthnort  v.  Barry,  Ibid. 

(/)  Towert  v.  Otbome^  1  Str.  506; 
Cliyicm  ▼.  Andrews,  4  Burr.  2101 ;  Qrcwi 
T..  Buck,  3  M.  &  S.  178,  ace. 

(g)  But  see  Rondeau  v.  Wyaii,  2  H. 
Bla.  6S;  Cooper  v.  Elsiom,  7  T.  R.  14, 
eoutnu  See  FenUmi.  Eiublers,  ante,  358f 


as  to  contracts  to  be  performed  within  • 
year. 

.  (h)  On  tliis  case  Lord  EUenhorough  ob- 
served, **  that  the  only  part  of  it  which 
he  meant  to  question,  though  it  was  un- 
necessary then  to  decide  upon  it,  was  the 
opinion  thrown  out,  that  auctions  were  not 
within  tiw  statute,  of  which  he  should  re- 
serve hii  approbation  for  futave  considei** 
tkm.    Bat  ■■  to  die  other  point  then  dc- 
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ddedf  that  supposing  sales  by  anctboetrs 
or  broken  to  be  within  the  17th  sect  of 
the  statate,  the  auctioneer  or  broker  must 
be  taken  to  be  the  agent  of  both  parties; 
the  practice  had  become  so  settled  since 
the  dedsion  of  that  case,  that  it  would  be 
dangerous  to  shake  it,  and  it  was  not  his 
intentbn  lo  question  it;  Hindt  v.  WMU' 
hoiuep  7  East,  558;  S.  P.  PhUlimore  v. 
Barrff,  1  Carnp^  513.  So  if  the  sale  be  of 
an  interest  in  Unds  within  the  4th  sect ; 
Swnuermm  v.  HnUs,  t  Taunt  38 ;  White 
V.  Proctor,  4  Taunt  209;  per  Ld.  Eldon, 
C,  in  Coles  ▼.  Trecothick,  9  Ves.  J.  249. 
But  in  Hinde  t.  fVhiteJioute,  it  appeared, 
that  the  catalogue  of  the  articles,  and  the 
conditions  of  ule  were  contained  in  two 
separate  papers,  neither  connected  exter- 
nally nor  internally  by  any  relation  of  one 


to  the  other,  and  tberefiire  that  tbeaar- 
tioneer's  writing  the  name  of  the  hi^iest 
bidder  on  the  catalogue,  was  not  a  suffi- 
cient compliance  with  ^e  statute,  so  as  to 
make  the  contract  binding:  but  that  tlie 
acceptance  by  the  buyer  of  samples,  wluch 
by  the  terms  of  the  sale  were  treated  as 
part  of  the  entire  bulk  to  be  delirered,  was 
such  an  acceptance  of  part  aa  would  satis- 
fy the  statute.  In  PhUlimore  t.  Barry, 
the  auctioneer  wrote  the  initials  of  ^ 
name  of  the  buyer's  agent  opposite  the  lots 
purchased  by  him,  and  the  principal  re- 
cogpixed  the  pureluue  in  a  letter  to  the 
agent,  and  it  was  held,  that  the  entry  by 
the  auctioneer,  eottpled  with  the  letter,  wu 
a  sufficient  memorandum..  See  also  Sp- 
monds  v.  BaU,  8  T.  R.  151. 


Person  indicted 
for  not  repairing 
roads  raiione  te^ 
ntfTtf  shall  pay 
the  costs  of  the 
prosecutor. 


The  Km o  v.  Wingfield. 

Indictment  for  not  repairing  a  road  ratiome  tefmra  (i). 
The  defendant  had  applied  to  the  Court  for  leave  to  plead 

Suilty,  and  submit  to  a  small  fine;  on  a  certificate (^)  that 
lie  road  was  repaired.  This  being  denied^  he  pleaded  not 
guilty,  and  the  mdictment  went  to  trial,  when  the  defendant 
was  convicted ;  it  appearing,  that,  at  the  time  of  the  present- 
ment and  subsequent  appUcation  to  the  Court,  the  road  was 
out  of  repair,  but  was  repaired  before  the  trial.  And  now 
it  was  moved  that  the  defendant  might  submit  to  a  smaU 
fine,  without  p^ment  of  the  prosecutor's  costs,  on  die  au- 
thority of  the  King  and  Cheshuni{l),  But  the  Court,  on 
the  circumstances  of  the  case, .  refiised  to  set  a  small  fine, 
unless  the  defendant  paid  the  prosecutor's  costs  subsequent 
to  the  prior  application  (m).  It  was  said,  that  the  reason  of 
not  usually  giving  costs  in  these  cases  was,  because  the  statute 
WiU.  3(0),  directs  the  fine  to  go  to  the  repair  of  the  road: 
[    *  603    ]  *  but  the  Court  held,  that  this  did  not  extend  to  repairs,  raiione 

tenur<B;  the  fine,  in  this  case,  being  to  be  paid  to  the  surveyor 
of  the  parish  highways  (o).  * 


Fines  fornot  re- 
pairing roads, 'to 
whom  payable. 


(i)  This  indictment  must  have  bees  re- 
moved by  certiorari.  As  to  roads  repair- 
able ratione  tenura,  see  13  Geo.  3,  c.  78, 
s.  23;  A.  V.  Balnup  2  Cowp.  648;  and  as 
to  roads  repairable  ratione  tenura  becom- 
ing turnpike  roads,  see  18  O.  3,  c  84, 
s.  62. 

(k)  JL  V.  Mawbey,  6  T.  R.  619. 

il)  Jnte,  295. 

(m)  By  13  G.  3,  c.  78,  s.  65,  the  Court, 
Irfore  vfhom  any  indictment  or  presentment 
shall  be  tried,  may  award  costs  to  the  pro- 
secutor, if  it  shall  appear  that  the  defence 
was  frivolous ;  or  to  the  defendant,  if  it 
shall  appear  that  the  prosecution  was  vexa- 
tious. On  an  indictment  removed  by  osr- 
tierari,  the  Court  above  has  no  power  to 
awtrd  OQSt^  but  only  tfao  Judge  at  Niti 


Prhui  R.  V.  Chadderton^  5  T.  B.  272. 
But  the  Judge's  certifying  that  th«  defence 
was  frivolous,  is  a  sufficient  awarding ;  JL 
V.  Cltfum,  6  T.  R.  344.  The  SessioM 
may  enquire  and  determine  who  In  &ct 
are  the  prosecutors  of  an  indictment  tried 
before  them  i  R.  v.  CommeriUt  4  M.  Ik  S.. 
203;  and  see  JL  v.  Ineledeeh  1  M.ftS. 
268;  R,  V.  ToMnten  St,  Mary,  3  M.  ft.  S. 
46fl. 

(«)  3W.  ftM.cl2,  S.14. 

(0)  By  13  G.  3,  c  78,  s.  47,  no  fine^ 
issue,  penalty  or  forfeiture  finr  not  repairing 
highways  shall  be  returned  into  the  Bz- 
chequer,  &c.,  but  shall  be  levied  by  and 
paid  to  such  persons  reiidhig  in  or  near  tfie 
parish,  &C,,  where  fbe  nn^  shall  lie,  la 
the  Court  taipoilaf  the  imit  AtSl  oite» 
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tD  be  tpplSed  towards  the  repair  of  tuch 
lughways.  See  S.  v.  Towmthtnd,  2  Doug. 
420;  iL  V.  Just  of  Lancatkire,  12  Bast, 
366.  The  Court  cannot  impoee  more  than 
one  fine;  JL  y.  MachynUak^  4  B.  &  A. 


469,  and  R.  ▼.  Old  MaUorn,  Ibid.,  n.  But 
the  defendants  shall  not  be  discharged  by 
submitting  to  a  fine,  but  a  dittringat  thaU 
go  M  h^fhUum  till  they  repair;  1  Hawk. 
P.  C.  c  76,  s.  94. 
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WUEELSR  V.  COOPBR. 

JLRESPASS  for  taking  some  pewter  by  distress.    On  a  spe-  inhabitanto  of  a 
cial  justification^  and  issue  thereon,  a  verdict  was  found  for  the  pvish,  into 
plaintiff  on  the  following  case  reserved.    The  trustees  of  a  ^^bytaln^ 
turnpike  road  in  Derbyshire  had  by  virtue  of  their  powers  al-  pu^e  trustees,  ' 
tered  a  road,  which  ran  through  the  parish  of  Middleton,  and  not  bound  to  da 
carried  it  through  part  of  the  parish  of  Hyam;  and  the  defend-  ^^^^*^ 
ant,  the  officer  of  the  trustees,  had  distrained  the  plaintiff's 
goods,  he  being  an  inhabitant  of  Hyam,  for  not  doing  statute 
work(jp)  on  the  said  new  made  road. 

Lord  Mansfield,  C.  J.,  held  that  the  roads,  being  by  the 
act  to  be  repaired  in  the  same  manner  and  by  the  same  persons 
as  were  formerly  used  to  repair  them,  the  innabitants  oiHyai^' 
could  not  be  obliged  to  repair  the  new  made  road;  but  whether 
the  inhabitants  of  Middleton  should  be  bound  to  repair  this, 
as  the  old  road  still  subsisted,  he  gave  no  opinion;  but  rather 
inclined  that  they  should  not{q). 

WiLMOT,  Yates,  and  Aston,  Js.,  of  the  same  opinion.  -^ 

Postea  to  the  plaintiff. 


p)  4  O.  4,  c.  95,  s.  80,  et  teq, 
[q)  This  case  seems  to  have  turned  upon 
the  construction  of  a  particular  act  of  Par- 
Bament  But  in  the  following  case  it  was 
held,  that  where  under  a  looil  act  a  road 
had  been  turned  and  carried  through  the 
township  of  N.,  that  townsliip  was  liable  to 
repair  it,  although  the  act  directed,  that  the 
roads  should  be  repaired  with  the  money 
arising  from  the  tolls;  for  the  tolls  were 
held  to  be  only  an  auxiliary  fund  in  the 
hands  of  the  trustees,  and  the  township, 
being  bound  by  prescription  to  repair  aU 
roads  within  the  same,  was  primanly  lia- 
ble; but  it  might  obtain  relief  against  the 
trustees  under  13  G.  S,  c.  84,  s.  33,  (now 
repealed  by  3  G.  4,  c  126).  There  Ab- 
hoii,  0.  J.,  said,  "By  the  general  rule  of 
law,  the  inhabitants  of  any  district,  who 
were  Bable  to  the  repair  of  aU  the  roadf 
there,  preriously  to  the  introduction  of  a 
new  highway,  are  also  liable  to  the  repair 
of  that  jOi^way;"  IL  ▼.  Nttherihtmg,  3  B. 
*  A.  179 f  .  It  also  seems,  that  the  iuhabi- 
tants  of  Middleton  were  not  bound  to  re- 
pair, unless  it  could  hare  been  shewn,  that 
there  was  a  consideration  in  their  repair- 
ing. For  on  an  indictment  against  the  in- 
habitants of  A.  for  non-repair  of  a  highway 
lying  therein,  a  plea,  that  the  inhabitants 
of  EL  had  immemorially  repaired  and  of 
light  ought  to  repair,  wai  held  bad  for  not 


stating  a  consideration.  Ld.  Eilenb^rmtgh; 
"  The  principle  of  law  I  take  to  be  clear, 
that  the  inhabitants  of  a  parish  are  liable 
of  common  right  to  repdr  the  highways 
Ijring  within  it,  unless  Uiey  can  shew  thai 
this  burden  is  cast  upon  some  other  person, 
under  an  obligation  equally  durable  with 
that  which  would  have  bound  the  parish; 
which  obligation  must  arise  in  respect  of 
some  consideration  of  a  nature  as  durable 
as  the  burden  cast  upon  them."  Holroydt 
J.;  *'When  the  highway  lies  out  of  the 
parish,  a  condderation  must  be  shewn  ;*' 
R.  ▼.  SL  Oilet,  5  M.  &  S.  280,  where 
most  of  the  cases  on  this  point  are  referred 
to:  see  also  R.  ▼.  Maehffnlleth,  2  B.  &  C. 
16A.  Ld.  Hardwieke,  C.,  was  of  opinion, 
that  where  a  new  road  has  been  once  made 
by  an  indi? idual,  under  a  writ  of  ad  quod 
dammmh  in  the  same  parish  as  the  old 
road  stopped  up,  the  parishioners  are  bound 
to  repair  it :  but  if  in  another  parish,  the 
person  suing  out  the  writ  and  his  heirs 
ought  to  repair  it;  inasmuch  as  that  parish 
would  have  a  new  burden  thrown  upon 
them,  and  no  recompense  by  the  former 
road  being  taken  away :  in  £i  parte  Fern* 
nor,  3  A&.  771.  See  further  as  to  lugh- 
ways,  R.  v.  Js.  of  Wilts,  ante,  467 ;  R.  v. 
Wmgfield,  tuUe,  602;  Poehin  v.  Panflty, 
potif  670;  and  1  Hawk.  P.  C.  o.  76. 
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[    ♦604    ] 


The  Kino  «.  Llanverras. 

&  C.  Burr.  Sett  Ca.  571. 

Renting  lot  a  PaUPER  was  sent  by  order  to  Llanverras,  and  Sessions  con- 
dkteiyieSng^  firmed  the  order,  stating  "That  in  1764,  Evan  Hughes,  the 
off  the  greater  father  of  the  pauper,  bemg  settled  in  the  parish  of  Norihop, 
P*^  *°  !^"^"  rented  in  Llanverras  a  tenement  of  10/.  per  annum ^  ♦and  paid 
•iSngon  the**  ^^^^  ^^^  *he  same,  and  lived  for  forty  days  in  part  of  it,  of  the 
rest,  gives  a  Mt-  value  of  40^.  per  annum;  and  immediately  after  the  taking  let 

the  rest  to  under-tenants,  and  never  lived  thereon  a  moment." 
Kenyan  and  Dunning  argued,  that  this  was  no  settlement  at 
Llanverras;  because  the  intent  of  the  Legislature  was^  that  the 
pauper  should  be  of  ability  to  stock  and  hold  a  tenement  of  10/. 
per  annum;  and,  if  this  devise  be  permitted,  a  man  may  rent  a 
tenement  of  12/.  ner  annum;  and,  by  reserving  the  value  of  one 
shilling  to  himself,  and  his  lessees  doing  the  same  in  succes- 
sion, give  a  settlement  to  forty  people. 

But  per  Cur.  In  case  of  a  gross  fraud,  the  Sessions  would 
find  it  so,  and  the  settlement  would  be  void.  But  no  firaud 
being  found,  upon  the  law  of  the  case  there  b  no  doubt  but 
that  Hughes  was  the  tenant  and  liable  to  the  rent,  and  had 
credit  for  the  whole,  which  is  what  the  act  meant  to  require. 
And  therefore  he  is  as  much  settled,  as  if  he  had  rented  a  tene- 
ment of  .10/.  a  year,  and  let  lodgings. 

Orders  confirmed  (r). 


(r)  This  case  was  cited  as  authority  by 
Aston,  J.,  in  JR.  v.  Neumhamt  Burr.  Sett. 
Ca.  756;  in  which  case  it  was  decided, 
that  if  a  man  take  a  tenement  of  more  than 
10^  per  ann,,  he  will  gain  a  settlement,  al- 
though he  afterwards  occupy  it  jointly  with 
another  person ;  R,  y.  Hooe,  4  East,  362, 
aec.  But  where  a  pauper  rented  and  occu- 
pied a  tenement  of  8  guineas  per  ann.  in 
B.,  and  let  his  freehold  estate  in  A.'  for  50s. 
per  arm,,  he  did  not  gain  a  settlement;  R, 
y.  South  Beinfleet,  1  M.  &  S.  154.  There 
the  tenement  and  freehold  were  in  different 
parishes.  Yet  a  pauper  did  not  acquire  a 
settlement  by  occupying  his  own  freehold 
estate  of  30«.  per  ann,,  (purchased  by  him 
for  10/.)  and  other  lands  as  tenant  at  9/. 
\Qs,  per  ann,,  both  in  the  same  parish ;  R, 
VI  St,  John,  Glastonbury,  1  B.  &  A.  481. 
And  in  order  to  gain  a  settlement  by  rent  • 
ing  a  tenement,  he  must  have  resided  upon 
some  part  of  it;  R,  v.  Bardwell,  2  B.  &  C. 
161.  But  now,  by  59  G.  3.  c.  50,  it  is  en- 
acted, that  after  July  2d,  1819,  no  person 
shall  acquire  a  settlement  by  renting  a 
tenement,  unless  such  tenement  shall  coq- 


sist  of  a  house  or  building  within  rach  pi- 
rish,  being  a  separate  and  distinct  dwelling-, 
house  or  building,  or  of  land  within  sndi 
parish,  or  of  both,  hand  fide  hired  at  and  fir 
the  sum  of  10/.  a  year  at  the  least  for  the 
term  of  one  whole  year;  nor  unless  sudi 
house  or  building  shall  be  held  and  such 
land  occupied  and  the  rent  lor  the  same 
actually  paid  for  one  wh<rfe  year  by  the 
person  hiring ;  nor  unless  the  whole  of  such 
land  shall  be  ntuate  within  the  same  paridi 
as  the  house  wherein  the  peraoo  hiring 
shall  dwelL  See  A.  v.  St,  Marp-te-bonet 
4  B.  &  A.  681.  If  a  pauper  (since  59  G. 
3,)  hire  a  house  from  one  person  and  a 
garden  from  another  at  different  times,  and 
underlet  one  of  the  rooms,  still  he  will  gam 
a  settlement  under  this  act,  having  held 
them  together  and  paid  rent  for  them  for 
one  whole  year:  for  he  continued  tenant  of 
the  whole  bouse,  nothwithstanding  the  un- 
derletting; JR.  v.  North  Collmgkam^  1  B. 
&  C.  578;  2  D.  &  R.  743.  By  6  Geo,  4, 
c.  57,  8.  2,  it  u  now  necessary  to  prove  the 
actual  value  of  the  tenement. 
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Roe  on  the  demise  of  Noden  r.  Griffiths. 

>{  S.C  4  Burr.  1952. 

•^  XN  ejectment,  the  case  was;  In  1724,  a  copyhold  estate  was  Admitttnot to 
^*  surrendered  to  the  uses  of  a  marriai;e  settlement,  which  left  •^PlJ*^* 
.  in  the  surrenderor  the  reversion  in  f^  and  a  power  to  deviae  ^^JSi 
^  the  same  by  will.     Afterwards  a  surrender  was  made  by  him  no  lovocttion  of 
«i  to  the  use  of  his  will,  and  a  will  made  accordingly.     In  1751,  Jl^*^*?™*^^ 
■  the  surrenderor  was  called  upon  by  the  steward  to  be  admitted 
iic  to  some  of  the  particular  estates,  created  bv  the  original  sur> 
in  render  in  1724,  which  was  done.   Qu.  Whetner  this  admittance 
K!  operated  as  a  revocation  of  the  prior  will? 
II       And  by  Lord  Mansfield,  C.  J.,  and  the  Court. — Where 
circumstances  have  been  determined  to  be  revocations  of  wills 
r.  upon  subtile  artificial  reasons,  and  not  upon  the  intent  of  the 
i    testator,  those  cases  must  be  adhered  to,  when  the  same  cir- 
I.   cumstances  come  a^ain  in  question  and  not  otherwise.  There  is 
I  no  case,  in  which  the  present  circumstances  have  been  deemed 
B   a  revocation;  and  as  the  testator's  intention  does  not  appear  to 
r   have  been  to  revoke  his  will  but  rather  the  contrary^  being 
compelled  to  be  admitted  and  not  a  volunteer,  it  is  therefore 
J    no  revocation.     Besides,  we  may  consider  this  whole  transac- 
tion as  one  and  the  same;  and  then  the  admittance  in.  1751  will 
f    relate  to  the  surrender  in  17^,  and  be  prior  to  the  will.    This 
»    was  the  principal  ground  which  the  Court  went  upon  in  Sehrin 
;    and  Selwin{b),  M.  1  Geo.  3.    Mr.  Justice  Dennison  thought  it 
:    against  the  practice  of  the  ♦Court,  and  therefore  improper  to  [    ^606    ] 
r    give  reasons  when  we  certify  into  Chancery ;  otherwise,  I  was 
prepared  to  have  shewn,  with  the  concurrence  of  all  my  breth- 
ren, 1st.  That  in  all  contingent,  springing  and  executory  uses,  ContUigentiuM 
where  the  person  who  is  to  taJce  is  certain,  so  that  the  same  ^^^^^^^ 
may  be  descendible,  they  are  also  devisable:  they  are  con-  iu,ie. 
vertible  terms.     But  the  great  and  manly  ground  upon  which  Deed  to  letd 
the  Court  went  in  that  case  was,  2.  That  the  deed,  recovery,  "****"**  j[J^, 
and  all  the  whole  transaction  was  to  be  considered  as  one  con-  ^ym^mneA. 
veyance. 

(a)  See  Thnutout  v.  Cunningham,  pott,  (b)  Ante,  222,  251,  which  lee,  and  pW' 

1046.  ticularly  n.  (m),  p.  254. 


The  Kino  r.  Justices  of  Derbyshire. 

S.  a  4  Burr.  1991. 

mOTION  for  a  mandamus ^  to  register  (c)  a  certain  tenement,  Scttioiitifiiiere- 
which  was  certified  to  the  Quarter  Sessions  as  a  place  set  apart  '^"^j^jy***" 
for  the  meeting  of  Protestant  dissenters.  ^J!^i!!g^^n 

vadtr  tho  Act 
(e)  Under  1  W.  &  M.  c  18,  t.  19,  the  Toleration  Act;  lee  fiirthcr  uttokUioiif  by     ^  Tnlinltoi 

5»  O.  8,  a  155. 


oonveyaoee. 
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Thb  Kino 

V. 

Justices  of 
Derbyshire. 


Morton  and  Blacksione  shewed  for  cause,  1st.  That  the  par- 
ties certifying  have  not  shewn  under  what  denomination  of  Pro- 
testant dissenters  they  fall,  so  as  to  entitle  themselves  to  the 
indulgence  shewn  hy  the  Toleration  Act,  which  only  meant 
(vid,  §  17)  to  give  ease  to  tender  consciences,  when  professing 
such  principles  as  neither  endanger  the  civil  government,  nor 
undermine  the  fundamental  doctnnes  of  the  Cnristian  religion. 
These  people  may  be  Arians  or  Socinians.  Suppose  them  only 
Methodists  (which  wets  the  fact)  :  As  these  do  not  dissent  firom 
die  Church  of  England,  but  only  pretend  to  observe  her  doc* 
trine  and  discipline  with  greater  purity  than  their  neighbours, 
it  may  be  a  very  serious  question,  how  far  they  are  the  objects 
of  die  Toleration  Act,  and  privileged  to  meet  in  conventicles. 
2d.  The  parties  applying  are  not  of  the  neighbourhood,  so  as 
to  be  able  to  resort  to  it  when  recorded.  Queen  and  Peachy 
Salk.  572  (d)y  it  was  held,  till  10  Ann.  c.  2,  that  a  dissenting 
minister,  who  had  qualified  in  one  county,  could  not  officiate  in 
another.  More  reasonable  to  require,  that  the  persons  certi- 
fVing  should  be  of  the  neighbourhood,  who  may  bond  fide  use 
the  meeting  house  when  registered. — ^When  registered,  it  ac- 
quires some  privileges;  as  by  1  Geo.  1,  c.  5,  it  is  felony  to  be- 
gin to  demohsh  it.  May  a  person  at  any  distance,  and  who  is 
[  *607  ]  no  dissenter,  *  certify  any  tenement  to  the  Sessions,  and  there- 
by give  it  those  privileges?  3d.  The  persons  certifying  do  not 
appear  to  have  compUed  with  the  terms  of  the  Tolerati(m  Ad 
by  taking  the  oaths  and  making  the  declaration:  K.  and  Lar-- 
woody  Siuk.  168,  4  Mod.  274,  tms  required  by  the  Court:  And 
was  complied  with  in  Green  and  Pope^  Lord  Raym.  125. 

But  the  Court  was  of  opinion,  that  in  re^tring  and  record- 
ing the  certificate,  the  Justices  were  merely  ministerial ;  and 
that  after  a  meeting-house  has  been  duly  registered,  still,  if 
the  persons  resorting  to  it  do  not  bring  themselves  within  the 
Act  of  Toleration,  such  registring  will  not  protect  them  from 
the  penalties  of  the  law. 

Rule  for  mandamus  absolute  {e)* 


(d)  6  Mod.  228,  310,  5*.  C. 

(e)  As  to  grantiog  mandamus,  see  A.  v. 
Barker,  ante,  SOO,  352 ;  R,  y.  Univ,  Cam- 


bridge,  ante,  552;  Bac  Abr. 
(D). 


Devise  to  the 
heir  at  law  in 
tail  with  a  pro- 
viso for  taking 
the  testator's 
name,  is  not  a 
ooDditional  limi- 
tatioii. 

[Devisa  «to  A. 
andthebein 
nude  ofhis  body, 


Gulliver  on  demise  of  Corrie,  alias  Wykes,  r.  [Shuckburgh] 

ASHBY. 
S.  C.  4  Bnrr.  1929. 

JliJECTMENT  on  the  several  demises  of  the  same  person, 
by  the  name,  1st.  Of  Ambrose  Corrie;  2dly.  Of  Ambrose 
Wykes:  Verdict  for  the  plaintiff,  subject  to  this  special  case. 

WiUiam  Wykes,  on  the  15th  August,  1736,  by  his  wiU,  duly 
executed,  save  and  disposed  of  his  temporal  estate  (inter  alia) 
in  manner  following.  **  Whereas,  for  want  of  issue  male  by  my 
"  now  wife^  the  lands,  &c.,  settled  on  her  in  jointure  are  li- 
"  mited  to  me  and  my  heirs ;  therefore,  in  case  I  should  leave 
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'  '^  no  issue  by  my  now  wife,  I  give,  devise  and  bequeath  all  my 
'  "  mansion^housei  &c.  and  estate  at  Haslebeach,  from  and  after 
'    **  my  wife's  interest  therein,  according  to  her  settlement  or  this 

*  **  my  will,  unto  my  loving  sister  Dorcas  Wykes,  for  and  during  ind  die'lieiri] 
**  her  natural  life;  and  from  and  after  her  decease,  unto  my  ^J*lf*^  * 

*  •*  nephew  Ambrose  Saunders,  and  the  heirs  male  of  his  body  ^^  ^te^toSL]' 
^    **  lawftilly  begotten,  and  the  heirs  male  of  their  bodies  lawfully 

I   ''  begotten;  and  for  want  of  such  issue,  to  the  heirs  male  of 
3    **  the  body  of  my  sister  Dorcas  Wykes,  and  the  heirs  male  of 
I    "  their  bodies  lawftdly  begotten ;  and  for  want  of  such  issue, 
t   *'  unto  my  wife  and  nephew's  godson  Ambrose  Corrie,  and  the 
n   ''  heirs  male  of  his  body  lawftiUy  begotten,  and  the  heirs  male 
n    **  of  their  bodies  lawftilly  begotten;  *  remainder,  to  the  heirs  [    •gOS    1 
I   **  of  the  body  of  Ambrose  Saunders,  Dorcas  Wykes,  and  Ro« 
I   '^  bert  Ekins  successively;  remainder,  to  my  own  right  heirs 
B   *'  for  ever.     Provided  always,  and  this  devise  is  expressly 
c   **  upon  this  condition:  that,  whenever  it  shall  happen,  that  the 
i   "  said  mansion-house  and  estates,  after  my  wife's  decease,  shall 
y  **  descend  or  come  unto  any  of  the  persons  herein  before  named ; 
g  ''  that  the  person  or  persons,  to  whom  the  same  from  time  to 
12   ''  time  shall  descend  and  come,  that  he  or  they  do  and  shall 
I   "  then  change  their  simame,  and  take  upon  tnem  and  their 
f  **  heirs  the  simame  of  Wykes  only,  and  not  otherwise.    And 
^  "  I  do  declare  ftirther,  that  my  several  devises  of  my  said 
,'   ''  estates  at  Haslebeach  are  on  tms  express  condition,  Ukewise, 
^    ''  diat  no  person  shall  plough  up  or  commit  any  waste  on  the 
I    **  premisses,  &c.  by  felung  trees  (unless  for  necessary  repairs) 
p    '*  or  otherwise;  but  shall  forfeit  the  premisses  and  ground  upon 
J    **  which  the  trees  shall  be  so  fallen,  or  on  which  such  waste 
"  shaU  be  committed,  to  the  person  who  shall  be  next  entitled 
''  to  the  premisses,  according  to  this  my  wiU."    And  then  fol- 
lows a  devise  of  the  places  so  wasted,  to  the  person  next  in 
remainder,  toties  guoties.   On  9th  May,  174S,  the  testator  died, 
leaving  his  sbter  tne  said  Dorcas  Wykes,  and  his  nephew  the 
said  Ambrose  Saunders,  his  heirs  at  law(y^.     Ghrace  Wykes^ 
the  testator's  widow,  died  16th  January,  1747,  upon  which 
Dorcas  entered;  and  on  her  death,  @6th  December,  1756,  Am- 
brose Saunders  entered,  but  never  changed  the  simame  of 
Saunders,  or  took  the  name  of  Wykes.     But  by  lease  and  re- 
lease, 8th  and  9th  February,  1759,  and  a  common  recovery  suf- 
fered in  pursuance  thereof,  he  conveyed  the  said  premisses  to 
the  use  of  himself  in  fee,  and  died  8th  October,  1765;  and  the 
defendant  Ashby  entered  thereon  (as  his  heir  at  law).  On  17th 
January,  1766,  the  lessor  of  the  plaintiff  made  an  actual  entry 
on  parcel  of  the  premisses  for  a  breach  of  the  proviso,  by 
Saunders  not  changing  his  suname  and  taking  the  name  of 
Wykes. — Qu,  1.  Whether  Ambrose  Saunders  had  an  estate 
lor  life,  or  in  tail?  2.  Whether,  by  his  not  complying  with  the 
proviso  for  changing  his  name,  the  estate  was  not  out  of  him 


(/)  Aj  co-parceners,  Ambrote  being  the  son  of  the  teitatof't  osier  Senh  Wykci^ 

who  married  SaunderSi 
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GuLtiTEE     be^fore  he  suffered  the  recovery;  and  consequently,  the  re^ 
^  mainder  to  the  lessor  of  the  plaintiff  shall  take  place? 

AsHBT.  rjij^jg  ^^^  ^^g  argued  by  Glynn,  Serjeant,  tor  the  plaintiff, 

[  *609  ]  and  Leigh,  Serjeant,  for  the  defendant,  in  Trinity  Term  last;^ 
and  by  Hill  for  the  plaintiff,  and  Blackstone  for  the  defendant, 
in  the  present  Term. 

Upon  the  1st  Question,  it  was  argued  for  the  plaintiff,  that, 
where  an  estate  is  limited  by  will  to  an  heir-male  and  the  heirs 
of  his  body,  the  first  word  heiris  only  descriptive  of  the  person 
to  take ;  for  it  would  be  idle  to  add  words  of  inheritance  after- 
wards, if  the  first  words  were  intended  to  give  an  estate  of  in- 
heritance to  the  first  taker;  Archer* s  Case,  1  Rep.  66 (g").  So 
too  in  Legate  and  SeweU,  1  P.  Wms.  87,  Tracey,  J.,  was  clear, 
that  such  a  devise  as  the  present  carried  only  an  estate  for  life: 
and  though  the  three  other  Judges  certified  it  to  be  an  estate 
tail,  yet.  Lord  Cotvper  was  so  dissatisfied  with  their  opinion, 
that  the  case  was  never  determined.  Heirs  are  not  necessarily 
.  words  of  inheritance  in  a  will,  when  the  intent  is  plainly  other- 
wise; T.  Jones,  114(A);  Law  and  Davis,  Lord  Raym.  1561. 
And  it  is  evident  the  testator  intended  only  an  estate  for  life, 
by  annexing  to  it  the  condition  to  restrain  waste>.  which  would 
be  nugato^,  if  he  had  meant  an  estate  tail. 

But  by  Lord  Mansfield,  and  the  Court.  It  is  too  clear  a 
point  to  be  argued  at  all  for  the  defendant  (t).  In  Archer^s  and 
other  Cases  there  was  a  previous  estate  for  life  given  by  the 
will;  and  here  is  none  to  Ambrose  Saunders,  though  the  testa- 
tor has  given  others  an  estate  for  life  by  the  same  wiU.  Ze- 
gates  Case  had  also  an  estate  for  life  expressly  given,  and  yet 
that  was  decreed  to  be  an  estate  tail,  notwithstanding  the 
printed  book  says  otherwise  (i). 

Upon  the  2d  question  it  was  argued  ybr  the  plaintiff,  that  if 
the  taking  the  name  be  not  a  condition  precedent,  yet  it  is  a 
conditional  limitation,  the  breach  of  which  devests  the  estate ; 
and  not  a  condition  subsequent,  of  which  none  can  take  advan- 
[  ♦610  ]  tage  *but  the  heir  at  law.  Where  to  construe  words  to  be  a 
condition  would  defeat  the  intent  of  the  testator,  they  shall 
make  a  conditional  WmitdXion -^  Scholastica's  Case,  Plowd.  (/) 
&c.  {l&utper  Cur,  There  is  no  need  to  cite  cases  to  prove 
that  words  of  condition  may  sometimes  enure  as  conditional  li- 
mitations, especially  where  the  heir  at  law  is  the  first  taker.) 
To  apply  then  more  closely  to  the  present  case ;  wherever  a 
proviso  or  collateral  limitation  is  annexed  to  an  estate  in  fee- 
simple,  there  the  benefit  of  the  condition  will  go  to  the  heir, 
unless  there  be  a  devise  over  on  breach  of  the  condition:  But 
where  such  condition  is  annexed  to  a  particular  estate,  with 
a  remainder  expectant,  there  it  shall  always  be  a  conditional 
limitation ;  and  there  needs  no  devise  over  in  case  of  a  breach,  but 
the  remainder-man  shall  take  advantage  of  the  breach  without 

{g)  But  see  the  observations  upon  that  cases  there  referred  to. 
case,  post,  1012,  n.  (k)  2  Yes.  S.  657,  ace. 

(h)  LitU  V.  Gray,  (/)  P.  408. 

(i)  See  Long  y.  Lamy,  ante,  265,  and 
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it;  Andrews  and  Fulham,  Stra.  1092,  Vinery  Devise ,  it,  53 (m).     Gullivek 
If  the  estate  be  defeated  by  such  a  breach,  the  remainder  vests  "• 

instantly,  without  any  chasm;  2  Rep.  51  a;  2  Bulstr.   125,  "    '    ^ 

Roberts  and  Roberts;  3  Lev.  437,  Duncombe  and  Duncombe, 
Perk.  sect.  567 ;  Bro.  Devise,  4.  If  a  devisee  in  tail  refuses  the 
estate  or  cfie^  tvitkout  issue,  the  next  in  remainder  taxes  place 
immediately.  So  too  if  the  estate  tail  be  orisinaUy  void  in 
its  creation;  Goodright  and  Cornish^  Lord  Raym.  3,  Salk. 
226.  The  same  law  should  take  place,  if  the  estate  be  after- 
wards  determined  by  breach  of  the  annexed  condition ;  Hob. 
846,  Sheffield  and  Ratcliff'e;  Moor,  212,  RudhaU  and  MiU 
ward.  It  remains  therefore  only  to  shew,  that  the  proviso  in 
the  present  case  operates  by  way  of  limitation;  and  then  it 
will  follow  that  Cofrie's  estate  vested  in  possession  on  the  breach 
of  it.  The  proviso  could  not  be  intended  to  affect  Dorcas, 
whose  name  was  Wykes  already.  The  first,  to  whom  it  could 
relate,  was  Saunders ;  and  the  words  *'  and  not  otherwise,''  imply 
a  revocation  of  the  devise,  if  the  name  was  not  changed.  In 
Wellock  and  Hammond,  Cro.  Eliz.  204,  2  Leon.  114;  devise  to 
the  heir  at  common  law  of  lands  in  Borough  English  on  con- 
dition, without  any  devise  over;  held,  to  be  a  limitation: 
Curtis  and  Wolverstone,  Cro.  Jac.  56,  S.  P.;  Dyer,  316  b, 
(referred  to,  in  3  Rep.  21).  Same  point  in  a  Gavelkind  Case, 
dubitatur;  now  cleared  by  Wellock  and  Hammond.  It  may  be 
objected,  that  Saunders  was  not  the  heir,  because  he  and  Dorcas 
Wykes  were  parceners,  and  so  these  cases  don't  apply:  to  this 
•it  is  answered,  1.  That  the  heir  of  Dorcas  could  only  have  [  *6ll  ] 
entered  for  a  moiety,  and  the  estate  was  meant  to  pass  entire. 
2.  When  Saunders  came  to  the  estate,  and  ought  to  have  per- 
formed the  condition,  he  was  sole  heir.  3.  Wherever  the  heir 
enters  for  a  forfeiture,  he  takes  by  descent;  1  Rep.  99;  Jenk. 
249.  But  one  parcener  cannot  take  by  descent;  Salk.  242: 
therefore  one  parcener  cannot  enter  for  a  forfeiture.  Lastly, 
The  intent  of  the  testator  is  clear,  that  the  name  and  estate 
should  not  be  separated ;  and  upon  this  proviso  no  one  can  en- 
force that  intent  but  by  making  it  a  conditional  limitation.  It 
is  a  kind  of  necessary  impUcation,  when  all  the  words  of  the 
will  will  not  be  satisfied  without  this  construction,  and  all  will 
be  satisfied  with  it.  There  is  no  hardship  in  barring  the  issue 
of  Saunders  by  his  default,  since  he  might  have  barred  them 
many  other  ways.  As  to  the  devise  over,  inserted  in  case  of 
waste,  but  which  is  omitted  here,  the  intent  in  both  provisoes 
is  not  the  same.  In  our  case  he  meant  the  whole  estate  should 
go  over;  in  that,  only  the  place  wasted:  and  therefore  he 
expresses  it  there.  As  to  the  time  when  this  forfeiture  ac- 
crued ;  we  say,  as  soon  as  the  estate  came  to  him,  or  within  a 
reasonable  time  afterwards.  Certainly  there  was  reasonable 
time  between  the  death  of  Dorcas,  in  1756,  and  the  recovery 
in  1759. 

(m)  S,  C.  Andr.  263 ;  cited  also  in  Gulliver  v.  fFtckettf  1  Wils.  105,  (which  see)  and 

in  AveltfH  v.  Ward,  1  Ves.  S.  421. 
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Gulliver         For  the  defendant  it  was  insisted,  that  this  was  a  conditioni' 
^'  subsequent,  which  cannot  be  taken  advantage  of  by  a  stran^r^ 


— /  but  only  by  the  heir,  which  is  barrable  by  recovery,  1  Mod. 
Ill  (n) ;  and  therefore  barred  in  the  present  case.  The  words 
are  clearly  words  of  condition,  and  cannot  be  impUed  into  a 
limitation,  unless  to  effectuate  die  manifest  intent  of  the  testa- 
tor. Only  two  ways  are  hitherto  known  of  implying  a  limita- 
tion by  collecting  that  intent.  1st,  Where  tnere  is  a  devise 
over  in  case  of  breach  of  condition ;  Porter  and  Fry,  1  Ventr. 
199  (o);  Page  and  Havward,  Pigott,  176,  Salk.  670;  Rundale 
and  Ealey^  Cart.  n\(p)\  in  wUch  case  the  law  unites  the 
condition  to  the  remainder  over,  and  does  not  sufier  it  to  de- 
scend to  the  heir.  ^,  Where  an  estate  on  condition  is  devised 
to  the  heir  at  law;  WeUock  and  Hammond{q).  The  present 
case  falls  within  neither  of  these  descriptions.  1st,  There  is 
no  devise  over  in  case  the  condition  be  broken.  And  yet,  in 
the  very  next  clause,  he  devises  over  in  case  of  a  breach  of 
[  *613  ]  *the  condition  of  not  committing  wast6:  plainly  apprehending, 
that  the  mere  breach  of  the  condition  would  not  occasion  it  to 
go  to  the  remainder-man;  for  then  the  whole  estate  would  pass 
to  him  by  operation  of  law,  and  his  express  meaning  is,  that 
only  the  place  wasted  should  pass.  By  the  breach  of  a  pro- 
viso (whether  it  be  a  condition  or  limitation)  the  whole  estate 
must  be  defeated,  and  not  a  part  of  it;  by  Anderson,  C.  J.^ 
cited  1  Rep.  85  b.  Nor,  secondly,  Was  the  estate  in  this  case 
devised  to  the  heir;  Saunders  was  only  part  of  an  heir,  a  co- 
parcener with  Dorcas  Wvkes.  He  became  sole  heir  long  after 
the  testator's  death,  by  the  decease  of  Dorcas  without  issue. 
If  it  was  a  limitation  at  all,  it  was  so  at  the  death  of  the  testa- 
tor ;  and  then  the  reason  for  implying  it  to  be  so  did  not  exist. 
The  coparcener  might  have  entered  and  defeated  the  whole 
estate,  and  have  enjoyed  a  moiety;  which  perhaps  the  iestator 
might  think  to  be  forfeiture  sufficient.  And,  though  a  parce- 
ner cannot  take  her  own  moiety  by  descent,  and  her  sister's  by 
devise,  when  the  whole  land  is  devised  to  her  by  the  ancestor, 
yet,  if  two  parceners  be  deforced,  each  shall  enter  for  her  own 
moiety;  Lutw.  802;  Bro.  Co-parceners,  2.  So  one  coheir  in 
gavelkind  may  enter  (for  a  forfeiture)  on  a  moiety.  Dyer,  3 17  (r); 
resolved,  in  the  case  of  Wellock  and  Hammond.  It  would  be 
an  harsh  construction  to  suppose,  that  by  the  fault  of  the  first 
taker  the  issue  in  tail  should  be  inevitably  barred.  For,  if  it 
be  a  limitation,  the  estate  instantly  determines,  Brcuxbridge's 
Case(«),  Moor,  99,  633;  and  the  forfeiture  is  not  optional,  as 
in  case  of  a  mere  condition.  Besides,  in  case  of  an  estate  tail, 
the  law  will  raise  no  implication  to  prejudice  the  innocent  issue 
in  tail,  who  is  the  first  object  of  the  testator's  bounty,  in  favour 

(fi)  Hudson  V,  Betuon;   S.  C.  2  Ley.  Baldwin,  1  RoU.  Abr.  411,  pL  5 ;   Jnen, 

28  ;  S.  P.  Dnver  v.  Edgar,  I  Cowp.  379:  2  Mod.  7. 

see  2  Aik.  591.  (r)  It  should  be,  Dyer,  316  b,  pi.  5, 

(o)  Or  Lady  Anne  Fry*s  Ca.  Jnon. 

(p)  Denied  to  be  law  in  11  East,  666.  («)  Or,  Harwell  ▼.  Lmw. 

{q)    Ubi  supra:  accord.    Wiseman  v. 
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of  a  remdnder-man,  who  is  only  a  secondary  object.  All  the 
cases  are  of  estates  in  fee.  Tne  only  surmise  of  an  implied 
limitation  after  a  conditional  estate  tall  is  the  conftised  note  of 
RudAall  and  Mihoard,  Moor,  212,  more  clearly  reported  in 
Savil,  76 ;  and  there  held  to  be  no  limitation,  but  a  condition  (/)• 
S.  P.  held  in  Skime  and  Band,  I  Roll.  Abr.  412,  and  Thamais 
Case,  Ibid.  411,  483. 

*  But,  supposing  it  a  limitation,  we  then  insist,  1.  That  there  [  *613  ] 
was  no  breach  berore  the  recovery*  2.  That  the  lessor  of  the 
plaintiff  has  not  made  out  any  title.  1.  When  no  time  is  limit- 
ed for  fulfilling  a  condition,  then  if  it  be  beneficial  to  any  body, 
the  performance  may  be  hastened  by  request.  But,  wnere  (as 
in  the  present  case)  it  is  beneficial  to  nobody,  and  depends  on 
the  sole  act  of  the  person  bound  to  perform  it,  he  has  all  his 
Ufe  to  perform  it  in;  6  Rep.  30  b;  4  Leon.  125 (u).  Either 
Saunders  had  therefore  his  whole  life  to  perform  it  in,  or  it 
must  be  argued  that  he  was  bound  to  take  the  name  the  in- 
stant the  estate  vested:  for  if  it  is  deferred,  under  the  idea  of 
fiving  a  reasonable  or  convenient  time,  it  still  remains  inde* 
nite  during  his  Ufe.  If  notice  is  allowed  to  be  requisite  (both 
of  the  devise  and  the  condition)  how  does  that  notice  appear  to 
be  given  ?  Saunders's  most  beneficial  and  primd  facte  title 
was  as  heir  at  law.  If  it  is  objected,  "  This  wiU  render  the 
testator's  intention  of  no  effect;"  it  is  answered,  **  No  matter: 
if  the  testator's  design  is  to  have  such  foolish  intentions  ex- 
ecuted, he  should  take  care  to  guard  them  better."  If  there- 
fore Saunders  had  his  whole  life  to  perform  the  condition  in, 
he  had  a  good  estate  tail  when  he  suffered  the  recovery ;  and 
of  consequence  barred,  not  only  the  estate  tail,  but  also  the 
condition ;  1  Mod.  lll{u);  Page  and  Hayward  (a  stronger 
case)  {w).  2.  If  the  condition  ought  to  have  been  performed 
immediately,  or  soon  after  the  estate  vested,  still  the  lessor  of 
the  plaintiff  must  (upon  that  very  ground)  have  no  title  at  all. 
For  it  is  agreed,  diat  when  the  proviso  is  broken  in  a  condi- 
tional limitation,  the  preceding  estate  ceases,  and  the  subse- 
quent estate  vests,  without  claim  or  entry;  Bracebridge^s  Case, 
Moor,  99, 633;  Rundalemd  £afcy,Cart.  171 ;  Co.  Litt.214b; 
10  Rep.  40  b  (a:);  Porter  and  Fry,  1  Ventr-  203 ;  2  Mod.  7, 
Anon.;  Foy  and  Hyrde,  Sir  W.  Jones,  68.  If  therefore 
Saunders's  estate  determined  at  anv  given  period  before  the 
recovery  in  1759,  by  not  assuming  tne  name,  Corrie's  immedi- 
ately vested ;  and  as  he  did  not  then  assume  the  name,  at  the 
like  given  period,  his  estate  also  became  forfeited ;  and  so  on, 
till  Saunders's  own  reversion  in  fee  as  right  heir  of  the  testator 
took  place.  If  a  claim  and  entry  were  necessary  to  devest 
♦the  estate,  none  were  made;  and  the  recovery  therefore  was  [  *614  ] 
good.  If  none  were  necessary,  the  consequence  will  be  as 
above  stated.     Nay,  to  this  very  day,  the  lessor  of  the  plain- 

(I)  See  Mr.  Fetrae's  obflenratUms  upon  (i»)  Brmm  ▼.  Hudsom. 

that  ease  in  F.  a  R.  259,  (8tb  ed.).  (w)  Ilgott,  176,  Salk.  570. 

(v)  This  reference  ihould  be  to  1  Leon.  (<)  Mary  PmrtingUm'i  C«. 
805,  Oft.  4S5,  FMme$  Ca. 
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tifi^  has  not  fully  performed  the  condition,  by  using  the  name 
of  Wykes  otdy,  for  one  of  the  demises  is  in  the  name  of 
Corrie. 

Lord  Mansfield,  C.  J. — The  only  foundation  of  the  plain- 
tiff's title  is,  that  Saunders's  estate  tail  ceased  by  his  not 
taking  the  name  of  Wykes,  and  vested  in  possession  upon 
Corrie.  It  is  merely  a  question  of  construction.  And  certainly 
the  intent  of  the  testator  ought  always  to  be  carried  into  ex- 
ecution liberally,  provided  it  be  not  contrary  to  law.  It  is 
pity,  that  in  the  old  cases  this  principle  is  not  carried  through- 
out. They  stop  short  in  the  middle,  and  determine  partly  on 
the  intent,  and  partly  upon  technicid  reasons.  Thus  in  WeU 
lock  and  Hammond,  the  general  principle  is  undeniably  true, 
that  where  an  estate  in  fee  of  the  nature  of  Borough  English  is 
given  to  the  heir  at  law  upon  condition,  it  shall  be  a  limitation, 
to  effectuate  the  intent  of  the  testator.  But  the  case  then  goes 
on  directly  contrary  to  the  intent,  which  was  to  give  it  to  the 
heir,  subject  to  such  a  charge.  The  proviso  was,  **  to  pay  in 
two  years ;"  he  paid  it  in  five ;  and  that  was  held  a  breach  suf- 
ficient to  devest  his  estate.  In  the  present  case  it  is  admitted, 
that  this  proviso  is  not  a  condition  precedent.  It  was  impossible 
it  should  be  so.  The  condition  is  not  only  to  take  the  name 
for  himself,  but  also  for  his  heirs.  This  cannot  be  done,  with- 
out a  grant  from  the  King,  or  an  act  of  Parliament,  neither  of 
which  are  in  the  party's  own  power  (y). 


(y)  Qiutre  as  to  the  necessity  of  having 
either  the  King's  grant  or  an  act  of  Par- 
liament to  enable  a  person  to  assume  any 
particular  surname ;  for  a  roan  may  have 
several  surnames;  "  may  have  divers 
names  at  divers  tinies,  but  not  divers 
Christian  names;**  Co.  Lit  3  a;  Disply 
V.  Sprat,  Crok.  Eliz.  57 ;  Fermor  v.  Dor- 
rington.  Id.  222.  From  which  it  may  be 
concludedi  that  a  man  may  acquire  a  sur- 
name by  reputation :  for  in  the  case  of  his 
having  several  surnames,  he  might  have 
derived  one  from  his  ancestors, — "  Cog- 
nomen majorum  est  ex  sanguine  tractum ;" 
6  Rep.  65  a, — and  another  from  some  ac- 
cidental circumstance,  or  by  his  own  as- 
sumption. Acquiring  a  name  by  reputa- 
tion must  be  understood  to  mean  a  man's 
being  generally  called,  known,  described, 
and  designated  by  any  particular  name  in 
the  vicinetunif  wMch  reputation  or  general 
designation  has  been  the  origin  of  all  sur- 
names. For  they  were  originally  descrip- 
tive of  the  character  or  person,  of  the 
rank,  trade,  or  profcs^on,  of  the  residence 
or  lands ;  or  were  patronymics.  And 
though  a  bastard,  being  filius  nuUiuSf  has 
no  name  (that  is,  no  surname)  by  reputa- 
tion as  soon  as  he  is  bom,  he  may  af^r- 
wards  acquire  one,  and  a  grant  to  such 
bastard  will  not  be  good  till  he  has  ac- 
quired one,  that  is,  till  he  has  either  ac- 
quired the  reputation  o(  being  the  son  of 
A. ;  and  then  it  may  be  to  him  by  the  de- 


scription of  the  "  reputed  son  of  A. ;"  or 
till  he  has  acquired  some  surname,  by 
which  he  is  generally  known;  Co.  Lit  3b 
Bhdwell  v.  Edwards,  Crok.  Eliz.  509 
Metham  v.  Duke  of  Detwn,  1  P.  Wms.  529 
and  such  name  he  may  acquire  without 
grant  or  act  of  Parliament.  So  it  seems, 
that  at  this  day  a  man  may  take  upon  him- 
self a  surname  by  styling  himself  and 
causing  himself  to  be  known  and  called  by 
it,  till  it  is  given  and  assigned  to  him  by 
general  reputation  ;  S.  P.  per  Sir  /.  Jekyll, 
in  Barlow  v.  Batevfum,  3  P.  Wms.  65.  A 
man  indeed  cannot  grant  to  another  his 
surname  and  arms,  without  the  King's 
grant;  4  Inst  126:  but  a  proviso,  that  a 
man  shall  assume  a  particular  name  and 
arms  is  not  a  grant,  but  merely  a  condition, 
on  non-compliance  with  which  he  is  to 
lose  the  benefit  of  the  gift  or  devise  to  him. 
The  King's  license  is  merely  a  pennissioa 
to  use  a  particular  name ;  Zre^A  v.  Leigh, 
15  Yes.  100.  As  to -arms  or  armorial 
bearings,  at  this  day  they  are  granted  by 
the  Earl  Marshal.  A  petition  is  presented 
to  him,  application  having  first  been  made 
to  the  Herald's  College ;  and  he  thereup- 
on grants  the  arms,  which  are  limited, 
with  his  concurrence,  in  suclt  manner,  as 
the  parly  applying  for  them  desires.  So 
he  grants  an  addition  or  alteratkm  to  ex- 
isting arms.  As  to  the  descent  of  arms, 
see  Co.  Lit  27  a,  140  b.  The  cognisance 
of  coats  of  arms  belongs  to  theConzt  of 
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Next,  it  is  observable,  that  these  words  are  expressly 
penned  as  a  condition  subsequent,  and  not  as  a  limitation;  and 
yet  the  next  clause  of  the  will  shews,  that  the  testator  knew  «. 
now  to  limit.  If  this  condition  be  turned  into  a  limitation, 
it  must  be  by  implying  something  that  is  not  expressed.  In 
answer  to  this  it  is  said,  that  no  such  implication  has  ever  been 
raised  upon  a  conditional  estate  tail.  Two  cases  in  point  have 
*been  cited  by  Mr.  Blackstone  to  the  contrary.  And  they  go  [ 
upon  a  very  soUd  ground.  A  condition,  when  annexed  to  an 
estate  in  fee,  is  meant  to  be  compulsory ;  but  when  annexed 
to  an  estate  tail  cannot  be  so  meant,  but  merely  as  an  intima- 
tion of  his  wishes ;  because  the  donee  may  bar  the  estate  tail 
when  he  pleases,  and  the  condition  perishes  with  it.  Thus  it 
stands  upon  general  reasoning.  But,  upon  the  words  of  this 
will  it  is  clear,  he  did  not  mean  the  estate  should  entirely 
cease  upon  breach  of  the  condition.  It  is  imposed  personally 
on  those  to  whom  the  estate  should  successively  descend  and 
come,  not  on  the  root  of  their  several  descents,  and  is  there- 
fore binding  only  personally.  This  is  also  the  testator's  mean- 
ing in  the  clause  respecting  waste.  He  does  not  make  the 
estate  tail  cease,  but  gives  it  to  the  next  taker.  Such  a  limi- 
tation is  indeed  void  in  point  of  law,  according  to  Jermyn  and 
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Chiyalry,  also  called  the  Court  of  Honour, 
as  to  which  see  4  Inst.  123;  iZ.  ▼.  Parker, 
X  Sid.  352.  And  the  offence  of  assumirg 
or  quartering  arms,  to  which  a  person  has 
strictly  no  right,  is  cognizable  only  in  that 
Court,  which  is  now  obsolete :  so  that  it 
seems  any  arras  may  be  assumed  or  quar- 
tered with  impunity.  Except,  that  per- 
haps opon  a  title  of  dignity  being  granted, 
it  may  be  necessary  that  the  grantee  should 
be  able  to  prove  his  arms  at  the  Herald's 
College,  or  else  should  have  arms  granted 
to  him  in  the  regular  form. 

Nevertheless  it  b  usual  to  adopt  the 
following  expression  in  the  clause  for 
taking  Uie  arms  and  surname: — "  Pro- 
vided, &c  that  all  and  every  the  persons 
and  person,  who  by  virtue  of  the  limita- 
tions hereinbefore  contained,  or  of  this  pro- 
viso, shall  become  entitled  to  the  possession 
of  the  rents  and  profits  of  the  manors  and 
other  hereditaments  hereby  limited  in  strict 
settlement,  or  expressed  or  intended  so  to 
be,  and  who  shall  not  be  then  called  by 
the  name  or  use  the  arms  of  A.,  shall  and 
do  within  the  space  of  one  year  next  after 
they  shall  respetrtively  become  entitled  to 
the  possession  or  to  the  rents  and  profits 
thereof;  and  that  C.  D.,  the  husband  of 
the  said  B.  F.,  shall  and  do  within  one 
year  next  after  the  said  E.  F.  shall  so  be- 
come entitled  as  aforesaid ;  and  that  all 
and  every  the  person  or  persons  whom  the 
said  E.  F.,  after  the  decease  of  the  said  C. 
D.,  shall  or  may  marry,  or  whom  the  said 
G.  H.  or  any  <i  the  daughters  or  issue  fe- 
male of  the  said^  ftc  respectively  shall 
marry,  shall  and  do,  if  the  said  E.  F.,  O. 

VOL.  I. 


H.,  or  the  daughters  or  issue  female  of  the 
said,  &c,  respectively  shall  at  the  time  of 
such  her  or  their  marriage  or  respective 
marriages  be  so  entitled  as  aforesaid,  then 
within  one  year  next  after  the  solemniza- 
tion of  such  marriages  respectively;  and  if 
the  said  £.  P.,  6.  H.,  or  the  daughters  or 
issue  female  of,  &c.  shall  not  be  entitled  at 
the  time  of  such  her  or  their  marriage  or 
respective  marriages,  but  shall  afterwards 
during  her  or  their  coverture  or  respective 
covertures  become  so  entitled  as  aforesaid, 
then  within  the  space  of  one  year  next  after 
she  or  they  shall  severally  become  so  en- 
titled as  aforesaid,   take   upon  himself, 
herself,  or  themselves  respectively,  and  use 
in  all  deeds  and  writings  whereto  or  where- 
in he,  she,  cr  they  shall  or  may  be  a  party 
or  parties,  and  upon  all  other  occasions,  the 
SURNAME  of  A.  together  with  his,  her,  or 
their  own  family  surname;  (but  so,  neverthe- 
less, that  he,  she,  or  they  shall  and  be  com- 
monly styled  and  designated  by  the  sur- 
name of  A.);  and  also  shall  and  do  quar- 
ter the  ARMS  of  A.  with  his,  her,  or  their 
own  family  arms ;  and  shall  and  do  with- 
in the  space  of  one  year  next  after  he,  she, 
or  they  shall  so  become  entitled  as  afore- 
said, or  after  the  solemnisation  of  their 
said  several  respective  marriages,  (as  the 
case  may  be),  apply  for  and  endeavour  to 
obtain  an  act  of  Parliament,  or  proper  li- 
cence firom  the  Crown,  or  take  such  other 
means  as  may  be  required  or  proper  to 
enable  and  authorize  him,  her,  or  them  to 
take,  use,  and  bear  the  said  surname  and 
arms  of  A." 

KK 
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Qvttvm      Ar8cot{M)y  vet  this  construction  is  certainly  most  agreeable  to 

"-  the  testator  s  intent.     It  is  not  necessary  to  consider  how  far 

the  heir  could  have  taken  advantage  of  such  a  condition  as 


ASUBT. 


Qm.  How  for  an  the  present :  that  may  be  doubtful.  But  the  plaintiff  can  only 
heir  can  take      claim  upon  the  conditional  limitation. 

conStiorfor  *  Two  Other  points  have  been  made  in  the  case,  not  necessary 
taking  a  name,  to  be  HOW  determined,  if  this  be  a  condition  subsequent,  and 
and  at  what  j^^^  ^  limitation : — 1st,  Whether  the  party  had  all  his  life-time 
^"*  to  perform  this  condition  in?     As  to  which  I  give  no  opinioiL 

2d,  Whether,  supposing  it  a  limitation,  the  plaintiff  coiud  now 
take ;  because  the  estate,  by  his  former  laches,  is  gone  over. 
To  this  I  also  give  no  opinion  at  present.  If  it  had  been  ne- 
cessary, perhaps  one  strict  construction  might  have  been  set 
up  against  another. 

Yates,  J. — I  am  most  clearly  of  opinion,  that  this  is  not 
a  conditional  limitation.     It  is  not  express,  nor  can  it  be  im- 
plied, because  it  is  not  necessary  to  effectuate  the  testator's 
intent.    No  iaterest  of  any  third  person  would  be  defeated 
[    •616    ]  ♦by  the  breach  of  this  condition:  there  is  nothing,  therefore, 

to  induce  the  Court  to  raise  an  impUcation  to  support  a  vain, 
an  idle,  a  useless  intention.  The  case  in  Moor  went  entirely 
upon  the  construction  of  the  statute  of  uses,  which  had  no- 
thing to  do  with  the  distinction  between  a  condition  and  a 
limitation.  There  never  was,  and  never  will  be,  such  a  limitar 
tion  implied  in  case  of  an  estate  tail;  because  the  Court  always 
means  to  support  the  intent  of  a  testator;  but  such  an  implica- 
tion would  defeat  it,  by  stripping  the  issue  in  tail.  The  Court 
will  never  make  so  hard  a  construction.     I  don't  consider  this 


(a)  Cited  in  Corhefs  Ca.,  1  Rep.  85  a ; 
from  which  cases,  and  others  collected  in 
Fearne,  C.  R.   252  (8th  ed.),  it  appears, 
that  a  proviso  to  cease  an  estate  tail  '*  as 
if  tenant  in  tail  were  dead,"  is  repugnant 
and  void ;  because  the  estate  tail  would 
determine  not  upon  the  death  of  the  tenant 
in  tail,  but  upon  his  death  without  usue 
(supposing  him  to  be   the  first  taker). 
Therefore  it  is  absurd  to  say,   that  the 
estate  should  cease  as  if  tenant  in  tail  were 
dead,  his  death  not  being  positively  a  de- 
termination of  the  estate.     Mr.  Butler,  in 
n.  (e),  ibid,  observes,  that  the  expression, 
that  the  estate  of  tenant  in  tail  shall  cease 
**  as  if  he  were  dead  without  issue,"  is  not 
suflSciently  accurate.     For  though  in  the 
case  of  A.,  the  first  tenant  in  tail,  dying 
without  issue,  the  estate  tail  would  deter- 
mine ;  yet  if  A.  had  two  sons,  B.  and  C, 
when  B.  is  in  possession,  his  dying  with- 
out issue  will  not  have  the  same  eA^: 
for  in  that  case  the  estate  tail  will  be  con- 
tinued in  his  brother  C.  and  his  issue.  And 
as  it  is  requisite  that  the  proviso  should  be 
■uch  aslo  determine  the  estate  tail  entirely 
(for  it  cannot  be  determined  in  part  and  be 
Utt  existing  in  part),  the  expression,  to 
meet  every  possible  case,  should  be  to  the 
following  effect—"  ai  if  the  party  be- 


coming entitled  were  dead  without  issue, 
and  there  were  a  general  failure  of  issue 
inheritable  under  the  limitation  to  A.  and 
the  heirt  of  his  body."  Otherwise  the 
proviso  would  be  repugnant  and  void,  in- 
asmuch as  B.'s  being  considered  detA 
without  issue,  living  C.  or  C.'s  issue,  would 
only  determine  the  estate  tail  in  part. 

Where  an  estate  is  limited  in  strict  set< 
tlement,  this  part  of  the  proviso  may  be  in 
the  following  terms — **  And  all  the  said 
manors,  &c.  shall  go  to  the  person  next  in 
remainder,  under  the  limitations  herein 
before  contained,  in  the  same  manner,  ss 
if  such  person  or  persons  so  neglecting  or 
refusing,  or  whose  husband  or  husbands 
shall  80  neglect  or  refuse,  being  a  tenant  or 
tenants  for  life,  were  dead,  or  bdng  a  te- 
nant or  tenants  in  tail  male  or  in  taU,  were 
dead,  unthout  leaving  any  heir  inheritabk 
to  the  estate  tail  or  estates  tail  then  vested 
in  the  person  or  persons  so  n^lectii^,  &c. 
or  whose  husband,  &c."  or  "  without  leav- 
ing bsue  inheritable  under  such  entail'* 
See  also  another  form  and  Mr.  Butler's  very 
valuable  observations  in  Haig.  Co.  litt. 
327  a  [n.  283]. — See,  as  to  the  condition 
of  taking  the  surname.  Doe  ▼•  Lord  W, 
BeaueUrk,  11  Eait,  «57. 
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even  as  a  condition,  but  as  a  mere  recommendation  only.  As 
a  condition  it  would  be  nugatory ;  for  the  party  might  write 
his  name  once  or  twice,  then  suffer  a  recovery,  and  bar  the 
whole.  The  clause  respecting  waste  shews  the  testator  knew 
how  to  limit  over. 

AsTON,  J. — I  give  no  opinion,  whether  this  is  a  condition  or 
a  recommendation;  it  is  clearly  not  to  be  implied  a  limitation, 
being  not  grounded  on  the  intent  of  the  testator.  But  the  in- 
terpretation prayed  is  clearly  against  his  intent,  and  never 
given  upon  an  estate  in  tail.  Tne  report  in  Savil  is  the  best 
and  true  report  of  RudhetU  and  Milward.  The  next  clause 
shews,  that,  on  breach  of  the  proviso,  the  estate  was  meant  to 
go  to  the  issue  in  tail,  and  not  to  the  remwider-man,  though 
tne  case  of  Jermyn  and  Arscot  makes  such  a  condition  void.' 
As  to  the  time  of  the  performance,  and  the  other  point,  I  give 
no  opinion,  but  only  think,  that  a  rigid  construction  should  be 
put  upon  such  odious  conditions. 

Hewit,  J. — There  are  two  cases  in  which  words  of  condition 
always  operate  as  a  Umitation: — 1st,  Where  there  is  a  devise 
over  in  case  of  non^performance :  2d,  Where  the  heir-at-law  is 
the  devisee.  The  intent  of  the  testator  was,  not  that  the  issue 
should  be  barred  by  the  breach  of  the  first  taker :  he  never 
meant  that  their  estate  should  depend  upon  his :  he  did  not 
mean  to  create  an  estate  tail  in  the  first  taker,  but  has  so  ex- 
pressed himself  that  it  must  be  so  by  the  rules  of  law.  Here 
18  certainly  no  devise  over,  and  I  am  not  satisfied,  in  this  case, 
that  Saunders  is  to  be  considered  as  the  heir-at-law.  But  if  he 
was,  as  this  is  an  estate  *tail,  Thomases  Case  is  a  case  direct  in  [  ^617  ] 
point.  It  is  unnecessary  to  give  any  opinion  on  the  other  points. 

Postea  to  the  defendant  (a). 


(«)  *'  It  seems  now  agreed,  that  wher- 
ever, in  a  devise,  a  condition  is  annexed 
to  a  preceding  estate,  and  upon  the  breach 
or  noD-performance,  the  estate  is  devised 
over  to  another,  that  condition  shall  ope- 
nte  as  a  limitation,  circumscribing  the 
eoDtiniiance  and  measure  of  the  first  estate ; 
and  that  upon  the  breach  or  performance  of 
it  (as  the  case  may  be),  the  first  estate 
shall  iptoJaUo  determine  and  expire,  with- 
out entry  or  claim ;  and  the  Umitation  shall 
dierenpon  actually  commence  in  po^es- 
sloo,  and  the  person  claiming  under  it, 
whether  hefar  or  stranger,  shall  have  im- 
mediate right  to  the  estate. — And  limita- 
tions  of  tl£  sort  aee  properly  called  condi- 


tional limitations." — "  But  where  there  is 
no  express  limitation  over,  to  take  effect 
upon  the  breach  or  performance  of  the 
condition  annexed  to  a  preceding  estate, 
there  it  seems  the  condition  or  proviso  is 
not  always  construed  as  a  conditional  limi- 
tatioD ;  but  the  construction  in  that  case  is 
governed  by  the  apparent  intent  of  the 
testator,  as  in  the  case  of  GuUiver  v.  Jih- 
hyr  Feame,  C.  R.  272  (8th  ed.) :  see  also 
tie  same  work,  pp.  425, 526 ;  Doe  v.  Lord 
IT.  Beauclerk,  1 1  East,  657.  As  to  a  con- 
dition in  a  bequest  of  personals,  see  Scd 
V.  Tyl^,  2  Bro.  C.C.  431,  and  Mr.  Eden's 
note,  ibid,  489. 


Wilson  v.  Sbwell,  Master  of  the  Rolls. 

S.  C,  4  Burr.  1975. 

A.CTION  on  two  feigned  issues,  to  try  whether  two  leases  The  Master  of 
granted  by  Sir  Thomas  Clarke,  late  Master  of  the  Rolls,  the  ^""^^^ 
one  dated  9th  June,  1755,  the  other  5th  January,  176S,  of  cer-  S^^iJ^^'^ 
tain  premisses  in  Chancery  Lane,  belonging  to  tibe  office  of  leaieaas  he 
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it  seems,  may  at 
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Master  of  the  Rolls,  or  either  of  them,  were,  on  5th  January^ 
1765,  good,  valid,  and  subsisting  leases  for  the  residue  of  the 
terms  comprised  therein.  On  a  special  verdict  it  was  found, 
that  in  12  Car.  2  (6),  an  act  of  Parliament  was  made,  ''  reciting, 
that,  as  former  Masters  of  the  Rolls  had  no  power  to  grant 
leases  for  such  terms  as  might  encourage  tenants  to  build 
and  to  repair,  the  estate  was  much  out  of  repair;  tlierefore 
the  Masters  of  the  Rolls  for  the  time  being  were  empowered 
**  to  ffrant  leases  for  forty-one  years,  to  commence  firom  the 
"  maKing,  reserving  20*.  rent  at  least  for  every  parcel  of  ground 
*^  on  which  any  new  house  shall  be  built,  and  the  usual  rent 
"  where  there  is  no  provision  for  new  building.  Provided  thai, 
"  after  the  premisses  have  been  once  letten,  according  to  the 
**  power  aforesaid,  the  Master  of  the  Rolls  shall  not  grant  or 
make  any  new  or  concurrent  lease,  until  within  seven  years 
of  the  expiration  of  the  lease  then  in  being:  nor  for  any  less 
**  rent  than  upon  the  former  lease;  nor  for  any  longer  term 
**  ^han  twenty-one  years.'' — That  9th  October,  1738,  Mr.  Ver- 
ney  was  made  Master  of  the  Rolls;  and,  8th  March,  1740,  de- 
mised the  premisses  to  Robert  Harley  and  Charles  Frewen  for 
twenty-one  years  from  the  making,  at  8/.  rent. — That  29tli 
May,  1754,  Sir  Thomas  Clarke  was  made  Master  of  the  Rolls; 
and,  on  9th  June,  1755,  granted  a  conciurent  lease  (c)  of  the 
premisses  to  Charles  Deaves  and  John  Harrison  for  twenty- 
one  years  from  the  making.  *Afterwards,  on  5th  January, 
176^,  Sir  Thomas  Clarke  granted  another  lease  of  the  pre- 
misses to  Samuel  Seddon  and  Charles  Deaves  (who  had  sur- 
vived said  John  Harrison),  reciting  the  lease  of  8th  March, 
1740,  and  that  the  same  was  within  less  than  seven  years  of 
expiring,  for  twenty-one  years  from  the  making.  That  Charles 
Deaves,  by  indenture,  bearing  date  4th  January,  1762,  did 
surrender  to  Sir  Thomas  Clarke  nine  leases,  dated  29th  Au- 
gust, 1754,  and  thirty  other  leases,  dated  9  June,  1755  (in- 
cluding the  lease  in  question),  all  which  were  granted  in  trust 
for  Sir  Thomas  Clarke,  who  had  directed  the  same  to  be  sur- 
rendered, and  all  his  interest  under  the  said  leases  or  otherwise 
howsoever,  to  enable  him  to  grant  new  leases :  but  that  the 
said  surrender  (though  dated  4th  January,  1762),  was  not  m 
fact  executed  till  5th  June,  1764.  That  Sir  Thomas  Sewell, 
the  defendant,  was  made  Master  of  the  Rolls  on  4th  Decem- 
ber, 1764. 

This  case  was  argued  in  last  Michaelmas  Term  (1765),  by 
Ashhursi,  for  Sir  Thomas  Sewell  (the  lessor  of  the  plaintiff,  it 
being  then  in  the  shape  of  an  ejectment),  and  Dunning,  for 
Wilson,  the  then  defendant. 

Ashhurst  argued,  that  the  surrender  by  Deaves  must  take 
effect  from  the  deUverv,  viss.  5th  June,  1764';  Perk.  sect.  145; 
Salk.  76  (d).  Therefore  [it]  operates  as  a  surrender  of  the 
leases  of  1755,  and  of  Deaves's  moiety  of  the  leases  in  1762,  the 

ih)  C.  36.  Powers,  595  (3d  ed.). 

(c)  As  to  concurrent  leases,  see  Bac  (d)  Styles  ▼.  Wardle,  4  B.  ft  C.  908; 

Abr.  Leases,  (E),  pa.  64,  and  Sugden  on     <y.  C.  7  D.  &  R.  507. 


Sewell. 
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TTords  of  surrender  being  general.  If  so,  Sir.  T.  Clarke  became  Wilsoh 
thereby  tenant  in  common  with  Seddon ;  and  the  successor  may 
bring  his  ejectment ;  Cro.  El.  737,  80^;  Co.  Litt.  199  b.  And 
with  regard  to  the  question  at  large,  first  consider  the  intent 
of  the  Legislature.  Concurrent  leases  were  allowed  at  the  end 
of  fourteen  years,  and  not  sooner,  to  encourage  repairs,  and 
for  the  benefit  of  the  successor  at  the  same  time,  that  every 
Master  may  have  a  fair  chance  of  renewal.  Sir  Thomas  Clarke 
thought  it  necessary  to  have  a  surrender,  before  he  granted  a 
new  lease,  which  followed  the  other  so  closely. — *2dly,  5f  ext  con-  [  •  619  ] 
sider,  whether  the  power  is  well  executed.  The  lease  of  1755, 
though  good  when  made,  is  now  out  of  the  case,  being  surren- 
dered and  gone.  That  of  1762  is  void,  because, — ^Ist,  The 
power  of  leasing,  being  once  executed,  is  determined  pro  /tdc 
vice,  till  the  period  comes  round  to  make  it  again  exerciseable ; 
Eq.  Cas.  Abr.  342;  Freem.  61  (e);  like  the  case  of  a  power  to 
make  a  jointure. — 2dly,  It  is  contrary  to  the  words  of  the  act. 
The  lease  of  1755  was  in  being  when  that  of  1762  was  made, 
and  not  within  seven  years  of  expiring. — 3dly,  It  is  contraiy 
to  the  spirit  and  intent  of  the  power,  and  fraudulent.  Fraud, 
particularly  in  the  case  of  powers,  is  cognizable  in  a  Court  of 
law;  Lane  and  Paae,  T.  27  Geo.  2,  B.  K.  (/).  A  power  given 
for  one  purpose,  snail  not  be  exercised  for  another,  though 
within  the  letter  of  the  power;  Allan  and  Belcher  y  Trin.  Vac. 
81  Geo.  2  {g).  In  Chancery  a  power  must  be  executed  ac- 
cording to  the  intent  of  granting  it.  A  grant,  by  a  Master  of 
the  RoUs  to  his  own  trustee,  is  a  fraud  upon  the  power,  and 
was  never  intended  by  the  Legislature.  This  is  an  instance  of 
the  fatal  consequence ;  stronger  than  Lane  and  Page :  It  is  not 
only  a  constructive,  but  an  actual  fraud.  The  lease  in  1762 
takes  no  notice  of  that  in  1755,  as  if  it  meant  a  suppression  at 
first.  Afterwards,  on  recollection,  a  surrender  is  made,  but  . 
antedated. 

Dunning,  for  the  then  defendant,  argued,  that,  if  the  leases 
of  1755  and  1762  were  co-existent,  there  would  be  great  diffi- 
leulty;  but  they  never  were  so.  The  acceptance  of  the  new 
lease  merged  and  surrendered  the  former.  This  was  not  in 
being  the  instant  the  new  one  was  signed  and  accepted.  It  is 
the  more  forcible  mode  of  surrender.  He  cannot  be  supposed, 
by  the  words  "  or  otherwise'^  in  the  actual  deed  of  surrender, 
to  intend  to  part  witli  any  interest  but  those  under  ♦the  leases  [  ♦620  ] 
there  recited.  The  jury  have  not  found  such  an  intent.  The 
Court  will  not  construe  the  words  to  make  them  operate  against 
the  party's  meaning,  which  vm&  clearly  to  effectuate,  not  de- 
stroy, the  lease  of  1762.  I  admit,  that  if  the  lease  of  1762  had 
not  been  to  Deaves,  who  had  in  him  the  interest  of  1755,  it 
would  have  been  bad  without  a  previous  surrender.  And  a 
subsequent  surrender  could  not  have  been  made  to  Sir  T. 
Clarke,  for  that  must  be  to  the  immediate  remainder-man,  and 

(«)  Hatcher  y»  Curtu;  S.  C.  2  Eq.  Cas.      406  (3d,  ed.). 
Abr.  671.  (g)  1  Eden,  132;  see  Stigd.  ubitHp. 

(fy  AmbL  238}  see  Sugd.  on  Powers,     and  Dtmheinf  v.  Coekbum,  1  Mer.  637. 


Sewell. 
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Wilson       not  to  the  original  lessor.  An  Lane's  and  Belcher*s  Cases  it 
f;  was  allowed,  that  if  a  power  be  substantiaUy  executed,  it  is 

sufficient.  As  to  the  charge  of  fraud;  Ist,  Constructive: — 
Which  is  not  usually  the  object  of  this  Court.  And  in  Chan- 
cery, nothing  more  usual  than  to  estabUsh  such  leases  granted 
by  bishops  and  other  tenants  for  Ufe,  for  their  own  and  their 
famUy's  use.  Sdly,  Actual: — The  Master  of  the  Rolls  could 
never  mean  that  both  leases  should  subsist  together,  but  that 
of  1755  should  be  extinct.  As  to  the  antedating,  both  were 
prepared  at  the  same  time,  but  one  by  accident  overlooked. 

Lord  Mansfield,  C.  J. — If  the  lease  being  in  trust  for  the 
Master  of  the  Rolls  makes  it  fraudulent,  both  that  in  55  and  in 
62  are  bad.  How  was  the  original  cotemporary  exposition  of 
this  law  ?  Mr.  Verney's,  I  know,  were  in  trust.  I  remember, 
on  the  death  of  Sir  J.  Jekyll,  a  dispute  arose  between  his  re- 
presentatives and  Mr.  Verney.  The  act  says,  they  shall  make 
no  new  or  concurrent  lease,  &c.  Sir  J.  Jekyll,  construed  or 
to  be  and,  and  made  new  leases  (not  being  concurrent)  for 
forty-one  years :  Verney  litigated  the  point,  and  what  was  the 
result?  Did  not  Mr.  Verney  reduce  these  illegal  leases  to 
what  might  have  been  legally  granted,  as  is  the  rule  in  the 
Court  of  Chancery  ?  Another  point  is.  Whether  the  surren- 
der of  the  lease  in  1755,  merely  to  effectuate  that  in  176S,  shall 
operate  to  destroy  the  first  lease,  if  the  second  lease  is  bad  in 
[  *621  ]  itself,  and  there*fore  not  capable  of  being  effectuated!  Is 
this  meant  to  be  seriously  supported  ?  But,  3dly,  Whether 
the  lease  in  1762  is  not  bad,  after  the  lease  of  1755,  as  being 
too  soon,  is  the  material  point  to  be  considered  on  another 
argiunent. 

In  this  present  Michaelmas  Term,  Norton,  for  the  defendant 
Sir  Thomas  Sewell,  argued — This  is  not  a  power  arising  out 
of  the  dominion  of  the  former  owner,  nor  founded  on  any  meri- 
tonous  consideration,  but  merely  to  make  the  Master  of  the 
Rolls  live  after  his  death  for  a  limited  time.  Such  powers  are 
odious  in  law,  and  are  considered  as  stricti,  nay  strictissimi 
juris.  I  shall  first  consider  the  lease  of  1762,  which  I  contend  ^» 
to  be  (not  void  as  against  the  grantor,  but)  voidable  as  against 
the  successor;  because,  1st,  Made,  while  the  lease  of  1755  was 
in  being,  which  had  more  than  seven  years  to  run.  2d,  The 
Legislature  considers  new  and  concurrent  leases  to  be  differ- 
ent; and  orders,  that  neither  shall  be  made  till  within  seven 
years  of  the  expiration  of  the  former  lease.  3d,  Otherwise  sur- 
renders might  be  made  every  year,  and  the  office  be  left  co- 
vered with  leases.  No  Master  of  the  Rolls,  till  Sir  Thomas 
Clarke,  has  thought  proper  to  act  the  part  he  has  done ;  and 
contemporary  exposition  is  a  strong  argument.  Sir  J.  Jekyll 
thought,  that  under  the  act  he  had  a  power  to  grant  new  build- 
ing leases  for  forty-one  years,  if  necessary,  and  did  so.  Tins 
question  was  disputed  between  his  executors  and  Mr.  Verney, 
and  it  was  decided  by  the  ablest  authority  (on  a  private  refer- 
ence), that  the  power  once  exercised  could  not  arise  a^ain.  Mr* 
Verney  voluntarily  and  honourably  confirmed  the  Teases  for 
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twenty-one  years.   All  persons  then  saw  that  these  powers  ought  Wn.ioN 

to  be  strictly  construed,  though  Sir  J.  Jekyll  was  certainly  sewell. 
within  the  original  reason  of  the  act.     *It  is  objected,  that  the 


surrender  of  the  lease  in  1755  substantiates  that  in  1762,  and  L  *622  J 
being  one  transaction,  though  by  different  instruments,  the 
Court  will  construe  them  as  one  conveyance  to  effectuate  the 
intent  of  the  parties.  The  answer  to  which  is, — when  the  lease 
of  1762  was  made,  the  intent  was  not  to  have  surrendered,  but 
to  have  suppressed  that  in  1755.  Mr.  Vemey's  lease  is  re- 
cited as  the  only  subsisting  lease :  The  surrender  was  an  after- 
thought. No  such  intent  therefore  existed  on  which  to  ground 
such  a  construction.  The  lease  of  1762  was  therefore  void  at 
its  granting,  and  cannot  be  made  good  by  a  surrender  made 
two  years  afterwards  and  antedated.  If  a  testator  means  a 
strict  settlement,  and  uses  words  which  mve  an  estate  tail,  the 
Court  will  not  do  violence  to  the  rules  of  law;  Colson  and  Col- 
son  (A).  Next  I  shall  consider  the  lease  of  1755.  This  was 
certainly  good  when  made:  But  it  does  not  now  subsist;  not 
only  by  the  actual  surrender,  but  by  the  acceptance  of  the  new 
lease  in  1762.  Herein  I  shall  not  militate  with  the  argument 
hinted  at  by  the  Court,  that  the  surrender  of  1764  shall  not 
destroy  the  lease  of  1755,  if  it  does  not  substantiate  that  of 
1762.  For  I  allow,  that  it  substantiated  it  as  against  Sir  Thomas 
Clarke  the  grantor,  but  that  it  is  voidable  by  the  successor. 
And  that  by  acceptance  of  a  new  voidable  lease,  an  old  good 
lease  may  be  surrendered,  extinguished,  and  gone,  is  the  doc- 
trine of  all  our  books;  Dyer,  140,  pi.  43;  Moor,  636;  Cro.  El. 
874;  1  Inst.  218  b;  Aleyn,  59;  Dyer,  280,  pi.  13,  and  espe- 
cially,  Plowd.  107  b(f). 

Morton,  for  the  plaintiff. — ^The  intent  of  the  act  is  to  enable 
the  Master  of  the  Rolls  to  grant  such  leases  as  might  induce 
tenants  to  rebuild  or  repair.  New  or  concurrent  are  synonymous. 
£very  new  lease  is  concurrent,  unless  the  old  is  totally  expired. 
The  lease  of  1740  was  the  true  substantial  lease  in  being 
when  that  of  1762  was  granted.  After  that  had  run  fourteen 
years,  the  Master  ♦of  the  Rolls  might  let  leases  every  month.  [ 
This  is  the  legal  and  formal  exposition  of  the  act.  The  true 
intent  of  the  act  is,  that  the  Master  of  the  Rolls  might  at 
all  times  set  up  to  sale  the  beneficial  interest  of  the  office  for 
twenty-one  years.  He  is  empowered  to  bind  his  successors 
for  that  period,  and  this  lease  does  no  more.  There  is  no  pro- 
hibition, that  the  tenant  shall  not  make  nor  the  Master  accept 
a  surrender.  If  so,  the  Master  might  be  prevented  from  bene- 
fiting his  successor  by  accepting  an  absolute  surrender.  Where 
a  devisee  for  life  with  power  to  lease  for  twenty-one  years 
grants  such  lease,  and  at  the  end  of  twenty  years  grants  for 
twenty-one  from  the  making,  it  is  good;  1  Leon.  147-8.  Under 
the  disabling  statute  13  Euz.  (£)  concurrent  leases  were  good. 
Stat.  1 8  Eliz.  {I)  prohibited  them,  unless  within  three  years  of 

(A)  2  Stra.  1125,  2  Atk.  246,  Fearne,  (i)  See  Bac  Abr.  LetueSt  (S)  3,  p.  212. 

C.  R.  161.  (k)  CIO.  (0  C.  11. 


♦623    ] 
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Wilson  tjjg  expiration,  or  on  surrender  of  the  old  lease.  New  leasee, 
srwell.  **  seven  years'  end  on  surrender  of  the  old,  is  every  day's  prac- 
> — ->^  '  "^  tice.  Thus,  supposing  Mr.  Vemey's  lease  to  be  in  being,  any 
other  leases  granted  after  the  effluxion  of  fourteen  years  would 
be  good,  if  not  for  longer  than  twenty-one  years  from  the 
making.  As  to  the  inference  drawn  from  the  operation  of  the 
new  lease  of  1762,  as  a  legal  surrender  of  that  in  1755;  so  as 
that  the  lease  of  1755  is  at  all  events  determined,  and  yet  shall 
be  set  up  in  the  same  moment  to  destroy  the  same  lease  of 
1762:  This  is  so  harsh  a  construction,  especially  too  coming 
from  an  equitable  quarter,  that  to  state  it  is  a  sufficient  answer. 

Yates,  J. — As  the  ground  of  implied  surrenders  is  the  trans- 
fer of  the  possession  back  from  the  lessee  to  the  lessor ;  Qu. 
whether  that  will  hold  in  the  present  case,  so  as  to  make  the 
acceptance  of  the  lease  in  1762  a  surrender  of  that  in  1755; 
since  Mr.  Verney's  lease,  which  carried  the  possession,  was 
still  in  being? 

Norton,  in  reply. — Where  a  person  takes  a  subsequent  in- 
terest that  is  not  consistent  with  his  former,  that  is  a  tacit  re- 
[  *624  ]  signation  of  the  first :  *  more  especially  if  by  indenture,  for  that 
works  an  estoppel.  And  wherever  an  interest,  either  in  pos- 
session or  reversion,  meets  with  a  larger,  as  in  the  present  case 
the  term  meets  with  the  inheritance,  it  merges  and  drowns  the 
less:  And  this  principle  holds  equally,  whether  it  be  an  estate 
in  possession  or  expectancy.  The  custom  of  taking  surrenders 
under  the  stat.  18  Eliz.,  in  order  for  renewals,  is  tne  strongest 
argiunent  that  can  be  for  our  side  of  the  question.  The  words 
of  that  statute  are,  that  no  concurrent  lease  shall  be  made,  un- 
less the  lease  in  being  (which  does  not  signify  the  lease  in  po#- 
session,  but  any  lease  that  any  how  subsists)  shall  be  expired, 
surrendered,  or  ended,  within  three  years.  Had  the  same  words 
been  repeated  in  this  statute,  they  would  have  given  the  same 
power.  But  it  stops  at. the  word  expired,  and  purposely  omits 
the  other  words.  That  this  attempt  was  never  made  before  is 
a  strong  presumption,  that  it  is  not  according  to  the  intent  of 
the  statute ;  and  even  a  Court  of  equity  would  admit  of  a  strict 
construction  to  set  aside  such  an  attempt. 

Lord  Mansfield,  C.  J. — There  are  two  questions,  1st.  On 
the  subsistence  of  the  lease  of  1755:  2d.  On  that  of  1762. 
1st.  I  never  had  a  doubt,  but  that  if  the  lease  of  1762  was  bad, 
that  in  1755  would  be  good.  It  is  contrary  to  all  principles  of 
law  and  logic  to  suppose  otherwise.  The  surrender  is  merely 
to  effigctuate  the  new  lease.  If  the  foundation  fails,  the  impli- 
cation ceases  with  it.  As  if  a  woman  surrenders  her  jointure 
to  make  a  tenant  to  the  praecipe,  and  takes  back  an  estate  for 
life;  if  the  recovery  fans,  she  shall  have  her  jointure- again. 
When  one  surrenders  a  good  lease,  and  takes  a  void  one,  it  is 
determined  in  Lloyd  and  Gregory,  Sir  W.  Jones,  405  (i»),  that 
the  original  lease  remains.  2.  But  if  the  lease  in  1762  was 
good,  the  whole  question  is  at  an  end.     And  I  think  it  is.     It 

(m)  See  ante,  578. 
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is  objected,  Ist.  That  letting  it  to  trustees  for  the  lessor  is  a       Wilson 
fraud  upon  the  power.     That  is  a  question  merely  *  between  *• 

the  parties.     It  is  just  the  same  thing  as  betwixt  the  lessor  ' 

and  the  successor  («).  The  practice  of  the  office  for  100  years  [  ^G&5  ] 
accordingly  is  a  sufficient  justification.  Next,  as  to  the  con- 
struction of  the  act  of  Parliament,  I  inclined  for  some  time  to 
think,  that  new  meant  a  distinct  thing  from  concurrent.  That 
the  Legislature,  though  it  never  meant  to  forbid  aU  new  leases, 
till  after  fourteen  years  from  the  making  the  old  one,  as  in  case 
of  forfeitures,  &c.,  yet  meant  to  forbid  renewals  iSH  fourteen 
years  were  expired.  But  on  consideration  I  am  fully  satisfied, 
that  this  is  not  the  true  construction.  In  \2  Car.  2,  a  niunber 
of  acts  were  subsisting,  which  gave  leasing  powers  to  tenants 
in  tail,  husbands  and  ecclesiastical  bodies.  The  law  of  these 
was  well  known.  Powers  in  marriage  settlements  to  make 
leases  were  also  very  well  known.  In  none  of  these  powers, 
was  there  ever  any  restriction  of  renewals.  Many  advantages 
may  result  to  the  estate  itself  from  the  power  of  renewal.  It 
is  not  therefore  to  be  imagined  that,  if  it  had  been  meant  to 
check  the  power  of  renewal  in  this  instance,  it  would  not  have 
been  done  by  express  words.  As  to  the  estate  itself,  which 
consists  of  buildings  wanting  continual  repairs,  it  had  been  im- 
prudent and  unwise,  that  the  tenant  should  never  prolong  his 
term  till  fourteen  years  were  expired:  It  would  be  ruin  to  the 
estate,  and  force  the  master  often  to  rebuild,  as  Sir  Joseph 
Jekyll  did.  Now,  as  to  the  words — New  or  concurrent  are 
synonymous,  and  mean  concurrent  only.  For  what  is  a  new 
lease  with  reference  to  a  lease  in  being,  but  a  concurrent  one  ? 
The  Le^slature  itself  makes  use  of  one  word  only  {new)  to  sig- 
nify both  in  the  latter  part  of  the  same  sentence.  If  an  original 
lease  may  be  surrendered,  and  a  new  or  concurrent  one  grant- 
ed, the  concurrent  one  may  likewise  be  surrendered  and  a  new 
one  panted.  And  therefore  I  think  the  lease  in  1762  to  be  a 
subsisting  one,  and  consequently  that  in  1755  to  be  gone. 

Yates,  J.,  of  the  same  opinion. — *The  cases  cited,  where  [  •626  ] 
both  leases  have  failed,  have  in  general  been,  where  a  man 
quits  a  prior  good  one  and  accepts  a  defeasible  lease.  But 
where  the  second  is  void  for  want  of  power  in  the  lessor  to 
ffrant,  as  would  be  the  present  case,  if  the  lease  of  1762  were 
bad;  there  the  law  is  otnerwise;  Hutton,  104,  Watt  and  May- 
dwell.  But  it  is  clear,  that  the  lease  of  1762  was  a  good  sur- 
render of  that  in  1755;  because  the  lease  in  1762  was  a  good 
one.  My  doubt  concerning  implied  surrenders  is  warranted  by 
law.  A  concurrent  lease  can  only  be  surrendered  by  operation 
of  law,  and  not  by  deed,  Co.  Litt.  338;  because  there  is  no  re- 
version in  which  it  may  drown:  So  that  the  surrender  of  1764 
was  useless.  The  lease  in  being  is  only  that  in  possession :  a' 
concurrent  lease  is  not  a  lease  in  esse.  It  operates  only  by 
estoppel:  It  passes  no  interest  during  the  former  lease.  The 
Stat*  18  Eliz.  meant  to  restrain  leases  in  reversion;  therefore, 

...  •  *  .  .  *-  . 

(«)  S»gd.  on  Powers,  569 ;  see  Tayhr  v.  Horde,  1  Barr.  60, 1  Ld.  Ken.  143. 
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WiLioN       ^  lease  in  being,  the  Legislature  meant  a  lease  in  possession. 
V.  The  present  statute  meant,  that  the  Master  of  the  Kolls  might 

Sbwbll.  at  any  time  fill  up  twenty-one  years,  so  as  there  was  a  lease  in 
being  that  had  run  out  fourteen  years.  By  the  lease  of  1762 
the  office  is  not  incumbered  with  more  than  a  twenty-one  years 
lease.  After  fourteen  years  were  expired  he  has  fiul  power  to 
grant  any  concurrent  leases.  The  view  of  the  Legislature  was 
to  protect  the  office  from  too  long  a  concurrence  of  leases. 
1  Leon.  148  (o);  tenants  in  tail  may  make  leases  for  twenty 
years  from  Michaelmas  next,  though  the  stat.  82  Hen.  8,  says, 
twenty-one  years  firom  the  making;  because  it  does  not  exceed 
the  time.  S.  P.  as  to  Bishops*  leases^  under  1  Eliz.»  Moor, 
107;  1  Lev.  147. 

Aston,  J.,  of  same  opinion. — The  acceptance  of  the  lease  in 

1762  was  a  eood  surrender  of  that  in  1755,  under  a  tacit  con- 

[    ^627    ]  dition  that  the  lease  in  1762  was  a  good  one.     *  During  the 

last  seven  years  of  Mr.  Vemey's  lease,  the  Master  of  the 
Rolls  had  a  power  to  grant  as  many  leases  as  he  pleased,  and 
as  often. 
Hewitt,  J.,  of  same  opinion. 

Judgment  for  plaintiff,  on  the  letoe  of  1762;  for  the  defend- 
ant, on  the  lease  of  1755  {p). 

(o)  &  P,  Dyer,  246  a  •»  Bac.  Abr.  Leaat^  6  Bast,  86,  where  all  the  cases  are  itksf 

(D)pa.  S3.  red  to;   also  iZoe  t.  Prideaux,   10  Eait^ 

(p)  DaoUon  t.  Stanky,  4  Burr.  2210,  183;  7  Bac.  Abr.  Leatet,  (A)  Appendix. 
tKCoriL:  see  Roe  v.  ArdiUshop  of  York, 
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Being  indisposed  the  whole  Term  I  did  not  attend  the  Court. 
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Wright,  Assignee  of  Scott,  r.  Campbell. 

iS*.  C.  4  Burr.  2046. 

When,  and  in  XN  action  of  trover  for  some  wheat  and  beans,  a  special  case 
Li^^ntof"  ^^  made:  viz.  2  June,  1766,  Lewis  Fontaine  shipped  the 
biu  of  lading  by  goods,  valuc  400/ ,  from  London  to  Liverpool,  to  be  delivered 
a&ctor,tran8fer8  "  to  order  or  ossigns,''  and  took  two  bills  of  lading.  Fontaine 
the^'Sfore  indorsed  one  of  the  bills  to  Richard  Swanwicke  at  Liverpool, 
their  arriTai.       or  his  order:  who,  being  arrested  for  debt,  applied  to  Ricnard 

Scott,  another  creditor  of  his  for  8002.,  who  had  dealt  with  hhn 
in  bills  and  notes,  to  become  bail  for  him.  He  consented,  on 
condition  that  Swanwicke  gave  him  security,  not  only  for  the 
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debt  upon  which  he  was  arrested,  but  for  his  own  debt  of  SOW.      Wbi«ht 
also.     Swanwicke  upon  this  indorsed  the  bill  of  ladins  to     caxfbbll. 
Scott,  pretending  the  goods  were  his  own.    Next  day  ron-  ^        v — ^ 
taine  came  down  from  London,  and  beinff  informed  of  this 
transaction,  applied  to  Scott,  assuring  him  tne  goods  were  con- 
signed to  Swanwicke  as  a  factor  omy;  which  was  the  truth; 
and  indorsed  the  other  bill  of  lading  to  the  defendant,  who, 
when  the  ship  arrived,  having  given  the  master  security,  ob- 
tained possession.     Scott  afterwards  became  a  bankrupt,  and 
the  plaintiff  his  assignee. 

Wallace^  for  the  plaintiff,  argued,  that  the  consignment  of 
the  bill  of  lading  conveys  the  property  {Evans  and  Martlet, 
Lord  Raym.  ^1),  as  much  as  an  mdorsement  of  a  bill  of  ex- 
change. The  assimee  is  not  boimd  bv  any  equitable  right 
without  notice.  The  trust  should  have  oeen  declared  for  the 
use,  or  on  account  of  the  consignor;  and  then  the  trust  would 
•have  been  apparent.  The  contrary  presumption  arises  upon  [  *689  J 
the  words  **  or  orderJ* 

Davenportf  for  defendant,  insisted,  that  the  bill  of  lading  is 
only  a  promise  to  deliver  goods  to  the  consignor  **  or  order;** 
Whitecombe  and  Jacob,  Salk.  160.  That  a  factor  cannot 
pledge  for  his  own  debt,  Stnu  1178(a).  That  the  indemnityj 
being  for  both  debts,  is  not  a  good  consideration  for  the  assign- 
ment to  Scott,  but  carries  a  fraud  on  the  face  of  it. 

Lord  Mansfield,  C.  J. — There  is  no  difference  between 
law  and  equity  in  this  case.  The  assignee  of  a  bond,  &c. 
stands  in  the  place  of  the  obligee.  In  bills  of  exchange  the 
drawer  gives  authority  to  negotiate  it  to  a  third  person,  who 
stands  in  the  place  of  the  drawee.  If  the  property  of  a  cargo 
at  sea  is  transferable  by  indorsement,  the  indorsee  must  also  be 
under  the  same  circumstances  as  the  original  owner.  This  is 
also  clear,  that  if  the  owner  gives  an  authority  to  deliver  goods 
to  A.  or  B.  without  declaring  whether  factor  or  no,  he  retains 
a  lien  upon  the  goods,  so  far  as  they  can  be  traced  specifically, 
before  they  are  sold.  But,  if  sold,  the  factor  only  becomes  the 
debtor.  If  the  factor  plays  them  over  into  another  hand,  either 
voluntarily  without  consideration,  or  with  notice  of  the  circum^ 
stances,  tne  assignee  stands  just  in  the  same  place  as  the  factor 
did  (6).  But  if  sold  by  the  motor,  while  at  sea  (as  they  may  be) 
without  fraud  or  notice,  the  vendee  then  comes  in  under  tiie 
authority  of  the  owner  (c).     The  whole,  therefore,  turns  upon 


(a)  S.  P.  Newtom  v.  ThonUom^  6  East, 
17,  where  Le  Blanc,  J.,  said;  *'  the  case 
of  Wright  T.  CampbeU,  appears,  I  think, 
to  be  that  of  a  sale;  for  it  was  agreed  that 
Scott,  the  indorsee  of  the  bill,  should  sell 
the  goods.  But  at  least  we  may  say  of 
it,  that  it  is  not  an  authority  for  holding, 
that  a  factor  may  pledge  the  bill  of  lading, 
though  he  could  not  pledge  the  goods  them- 
aelves."  S.  P.  Marimi  t.  Coles,  1  M.  ft  S. 
140;  Queirox  v.  Tmeman,  3  B.  &  C.  342 ; 
&  C.  5  D.  &  R.  192. 

(b)  In  4  Burr.  2050,  Lord  Man^^h 


reported  to  have  said;  "  If  a  fiictor  payt 
the  money  over  with  notice  to  a  third  par- 
son, then  it  may  be  followed  in  the  handi 
of  such  third  person:  for  in  such  case  it 
remains  in  his  hands  Just  as  it  did  in  the 
hands  of  the  factor  hkoseUl"  So  whore  B. 
a  fiictor  had  pledged  the  goods  of  A.  with 
C,  who  sold  them  for  B.,  it  was  held  that 

A.  might  maintain  an  action  for  money  had 
and  received  against  C.  for  the  prKeeda 
of  the  sale;  Fielditig  v.  JTymer,  2  Brod.  ft 

B.  639,  S.  C.  5  B.  Mo.  518. 

(e)  Aitotbeeflbctofanigniiigaliinor 
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Wright      this  point,  whether  there  was  an  assignment,  for  good  consi- 

^'  derations,  bond  Jide  and  without  notice:  Nothing  of  which  is 

^    AMPBELL.     g|;|^^g^  jn  ^\^Q  case.     It  is  indeed  a  suspicious  circumstance, 

that  he  should  trust  to  the  word  of  the  factor  Swanwicke,  that 
they  were  his  own.  The  bail  was  no  consideration  in  this 
case;  for  the  goods  were  not  worth  above  400/.,  and  the  prior 
debt  to  Scott  was  8002.  But,  as  it  does  not  appear  to  have 
been  tried,  whether  fraudulent  or  no,  I  think  there  should  be 
a  new  trial. 
[    ♦  630    ]       *  Yates,  J. — It  seems  doubtful,  whether  an  indorsement  of  a 

bill  of  lading  makes  it  negotiable  in  the  same  degree  as  a  bill 
of  exchange.  It  is  only  the  master's  acknowledgment  of  hav- 
ing received  the  goods.  Swanwicke  has  a  personal  authority 
to  sell.  Can  he  assign  that  to  Scott  ?  The  transaction  has 
every  circumstance  of  fraud,  but  we  cannot  determine  it  to  be 
fraudulent. 

Aston,  J. — Same  opinion. 

Hewitt,  J. — Same  opinion.  A  bill  of  lading  differs  from  a 
bill  of  exchange,  in  that  the  consideration  is  deUvered  in  the 
one  case,  and  not  in  the  other. 

New  trial  ordered  without  costs. 

lading,  see  Lickbarrow  v.  Mason,  2  T.  R.  case,  p.  366),  and  S,  C.  6  East,  20,  n.  (a); 
63;  S,  C.  in  error,  1  H.  Bla.  357,  (and  Salomons  v.  Nissen,  2  T.R.  674;  Cwmtig 
the  observations   there  on  the  principal      v.  Brown,  9  East,  506. 


Long  v.  Dennis. 

S.  a  A  Burr.  2052. 

D^riic  on  con-  JiOBERT  Berriman  devised  lands  to  trustees  in  trust,  to  pay 
dentj^^aTTf  A.  ^^^  son  the  yearly  rents  for  life ;  then  to  the  use  of  the  son's 
marries  without  widow  for  life,  subject  to  the  proviso  after  mentioned ;  then  to 
a  competent  jjjg  fij.g|;  ^nd  Other  sons  in  tail,  subject  to  the  like  proviso;  re- 
out  conscnrfof'  mainder  to  the  testators  daughters  in  fee.  The  proviso  was, 
trustees],  the  .  "  That  if  his  son  Robert  should  marry  a  woman  not  having  a 
issue  Aould  not  *(  competent  marriage  portion,  or  without  consent  of  his  trus- 
formed, by^v-  "  tees;  then  the  lands  should  go  to  the  testator's  two  daugh- 
ing  the  portian  '*  ters  in  fee.  And  that  the  said  proviso  should  not  be  con- 
^nT-*°"'  "  strued  or  taken  in  terrorem,  but  should  take  effect."  18th 
*^**'^°  *•  October,  1730,  the  testator  died:  Afterwards  Stevens,  one  of 

the  trustees,  married  Mary  one  of  the  testator's  daughters.  In 
1739,  the  son  married,  and  died  in  1765.  The  jury  found, 
that  the  wife  had  a  competent  marriage  portion,  but  was  mar- 
ried without  the  consent  of  the  trustees. 

Gould y  for  the  plaintiff,  argued,  that  both  parts  of  the  con- 
dition ought  to  have  been  perrormed,  and  cited  Creash  and  Ux, 
[     *631     ]  ♦against  fFi/tfo/i,  2  Vern.  572,  and  Carey  and  Befite,  2  Vem. 

333  (d) ;  and  insisted,  that  this  was  a  condition  precedent  with 
respect  to  the  wife  and  issue. 

Lord  Mansfield,  C.  J. — Provisions  in  restraint  of  marriage 


(d)  And  aUo  Harvey  v.  Aston,  2  Com.  R.  726, 1  Atk.  361. 


Long 

V. 

Dennis. 


EASTER  TERM,  7  GEO.  III.  K.  B.  631 

are  extremely  odious,  and  therefore  construed  strictly;  and 
any  liberal  construction  allowed  to  avoid  them  {e).  They  are 
contrary  to  public  policy,  and  cruel  in  the  parent,  who  can 
have  no  knowledge  of  circumstances  that  may  arise  after  his 
death.  They  are  all  void  by  the  Roman  law ;  but  in  ours  a 
distinction  is  taken.  When  they  are  conditions  precedent,  they 
are  good ;  but  if  subsequent  (unless  there  be  a  devise  over), 
they  are  void,  and  construed  to  be  only  meant  in  terrorem.  This 
shews  the  cruelty  of  the  thing  in  the  opinion  of  the  Judges ; 
else  such  a  distinction  could  hardly  be  supported.  The  testa- 
tor*s  saying,  it  shall  not  be  construed  in  terrorem,  is  only  making 
it  doubly  in  terrorem.  Even  this  has  been  strictly  construed. 
Daylyand  Clanrickard  (/),  in  Chancery;  the  consent  of  trus- 
tees was  made  a  condition  precedent.  They  demanded  a  set- 
tlement :  it  was  refused,  and  a  private  marriage  had  without 
consent :  afterwards  the  husband  made  the  settlement  required. 
Lord  Hardwicke  held  it  a  good  performance  of  the  condition. 
Burlton  and  Humfrey  (g)y  Chan.  ]  755 ;  a  like  case  o( previous 
consent  in  writing  being  made  a  precedent  condition  with  a 
devise  over :  a  subsequent  consent  held  sufficient.  These  cases 
go  farther  and  are  much  stronger  than  the  present.  This  is 
quite  new,  and  begins  the  forfeiture  of  the  inheritance  with 
the  innocent  issue.  The  offender  is  to  enjoy  the  estate  for  hb 
life.  I  have  no  doubt  of  the  father  s  intention.  He  had  no 
idea  of  a  good  wife,  unless  she  brought  a  competent  fortune : 
that  is  his  first  object.  But  if  other  qualities  should  be  found 
equivalent  (if  possible)  to  money,  he  would  not  trust  his  son 
to  determine  in  that  case,  but  left  it  to  the  cool  judgment  of 
trustees.  He  could  never  mean,  that  both  parts  should  at  all 
events  be  fulfilled ;  that  (if  the  trustees  consented)  a  question 
might  afterwards  arise  concerning  the  competency  of  the  por- 
tion. Either  of  them  performs  the  condition.  *Another  point  [  *632  ] 
is  also  material.  One  of  the  trustees  is  eventually  become  the  especially  o 
person  to  take  advantage  of  the  forfeiture.  The  refusal  of  such  J!!1^1?1^^I 
a  one  is  nothing,  unless  he  shews  a  material  reason.  Other-  terwards  con- 
wise.  Chancery  would  decree  him  to  consent.  cerncd  in  in- 
Yates,  Aston,  Hewitt,  Js.,  same  opinion.  **'*•*• 

Postea  to  the  defendant. 


(e)  The  reader  b  referred  to  a  learned 
note  in  2  Roberts  on  Wills,  335,  n.  (7),  (3d 
ed.),  upon  coiiditions  in  restraint  of  mar- 
riage, where  all  the  cases  are  collected, 
and  among  others  those  of  Peyton  v.  Bury^ 
2  P.  Wms.  626 ;  Scott  v.  Tyler,  2  Bro. 
C.C.  431 ;  and  Mr.  Eden's  note,  ibid,  489 . 
and  also  to  Mr.  Fonblanque's  Treatise  on 
Equity,  yo\,  i.  258,  (5th  ed.) — Marplet  v. 
Bainbridge,  1  Madd.  590;  Mildbity. Biee^ 


3  Madd.  256,  2  B.  Mo.  358 ;  8  Taunt 
459,  iS".  C;  Lloyd  v.  Branton,  3  Mer.  108, 
117 ;  Dt^ldv,  Elwet,  1  Sim.  &  Stu.  239; 
15  Yin.  Abr.  Marriage  (K) ;  Bac  Ahr. 
Legacies,  (F),  p.  422.  As  to  the  distinc- 
tion between  conditions  and  conditional  li- 
mitations, see  OulUver  v.  Atkby,  ante,  607, 
and  617  n.  (a). 

(/)  Or  DeMbowerie,2  Atk.  261. 

Q)  Ambl.  259. 
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Morris  r.  Miller. 

S.  C.  4  Burr.  2057 ;  Bull.  N.  P.  28. 

In  actioiu  for      ACTlON  for  criminal  conversation  with  the  plaintiff's  wife. 

^b^^r    The  only  proof  of  the  marriage  was  by  reputation  and  coha- 

of  a  marriage  in  bitation  oi  the  parties. 

*ct  Per  Lord  Mansfield,  C.  J.,  and  tot.  Cur.' — In  these  actions 

there  must  be  proof  of  a  marriage  in  fact,  as  contrasted  to  co- 
habitation and  reputation  of  marriace  arising  from  thence. 
Perhaps  there  need  not  be  strict  proof  from  the  register^  or  by 
a  person  present,  but  strong  evidence  must  be  had  of  the  fact: 
as  by  a  person  present  at  me  wedding  dinner,  if  the  register 
be  burnt,  and  tne  parson  and  clerk  are  dead  (A).  This  action 
is  by  way  of  punishment :  therefore  the  Court  never  interfere 
as  to  the  quantum  of  damages.  No  proof  in  such  a  case  shall 
arise  from  the  parties'  own  act  of  cohabitation.  The  case  of 
biffamy  is  stronger  than  this :  and  on  an  mdictment  for  that 
onencef  Dennisoriy  J.,  on  the  Norfolk  Circuit,  ruled,  that  though 
a  lawful  canonical  marriage  need  not  be  proved,  yet  a  marriage 
in  fact,  (whether  regular  or  not),  must  be  shewn  (t).  Except  in 
these  two  cases,  I  know  of  none  where  reputation  is  not  a  good 
proof  of  marriage  {k). 

Plaintiff  nonsuited* 


So  in  ease  of 
bigamy. 


(A)  S.  P.  Birt  T.  Barlow,  1  Doug.  171, 
where  it  was  held,  that  an  actual  marriage 
might  be  proved  by  a  copy  of  the  register, 
if  &e  identity  of  the  parties  was  establish* 
ed,  which  the  minister,  clerk,  or  subscrib- 
ing witnesses  to  the  register,  are  not  the 
only  competent  witnesses  to  prove,  but 
which  may  equally  be  proved  by  the  bell- 
ringers  who  rang  Uie  bells  at  the  wedding; 
by  persons  present  at  the  dinner;  or  by  a 
inaid-servant  who  should  prove,  that  her 
mistress  went  always  by  the  maiden  name 
till  the  day  of  the  marriage;  that  she  went 


out  on  that  day,  and  on  her  return  and 
ever  since  had  been  called  by  the  name  of 
the  husband. 

(t)  Mr.  East  obMrves— <'  Thia  it  seems 
must  be  understood,  where  there  is  primA 
facie  evidence  of  a  marriage;"  10  East, 
287,  n.  (6).  See  further  as  to  proof  of 
marriage  on  indictments  for  bigamy,  1 
Russ.  Or.  &  Misd.  290 ;  1  East's  P.  C.  469. 

(k)  Als  to  the  proof  of  a  marriage  by  re- 
putation, see  St.  Devereux  t.  Mudi  Deut 
Churchf  anU,  367. 


[      633     ]  Faikney  v.  Reynous  and  Richardson. 

S,  C.  4  Burr.  2069. 

Moneyborrowed  DeBT  on  bond,  23  February,  1765,  for  3000/.     Defendants 

Tw^  *con-*^^'  P^*y  ^y^  ^^  *^®  bond  and  condition,  m«.  for  securing  1500/. 

^ct,"uiough  of  and  interest.     Pleas: — 1.  Non  est  /actum,  and  issue  tnereon. 

a  partner  in  the  2.  That,  since  the  Statute  7  Geo.  2(/),  the  plaintiff  comiptiy 

transaction,  is  entered  into  several  agreements  for  transferring  sundry  parcels 


(0  C.  8,  B.  5,  by  which  it  is  enacted, 
"  That  no  money  or  other  connderatiou 
whatsoever  shall  be  voluntarily  given,  paid, 
had,  or  received,  for  the  compounding, 
satisfying,  or  making  up  any  difference  for 
the  not  delivering,  transferring,  having,  or 
receiving,  any  public  or  joint  stock  or 
other  public  securities,  or  for  the  not  per- 
forming of  any  contract  or  agreement  so 


stipulated  or  agreed  to  be  performed ;  bat 
that  such  contract  and  agreement  shall  be 
specifically  performed,  and  the  stock  or  se- 
curity agreed  to  be  assigned,  &c.  shall  be 
actually  so  done,  and  the  money  or  other 
consideration  shall  be  actually  and  really 
given  and  paid :  and  that  every  penom  of- 
fending shall  forfeit  100(." 
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of  Stock  on  the  ioint  account  of  himself  and  defendant  Rich-      Faikmet 
ardson,  to  be  deuvered  at  a  certain  time  called  the  rescounter     RByiroui. 

day,  in  February  following ;  and,  in  performance  thereof,  cor-  * y — i^ 

ruptly,  and  contrary  to  the  form  of  tne  statute,  paid  3000/.  to  itatute,  but  re* 
divers  persons,  for  making  up  the  differences  in  price  for  not  «>^»Wc. 
performing  said  contracts;  and  that  the  botid  was  made  for 
securing  to  the  plaintiff  1500/.,  being  Richardson's  moiety  of 
said  differences,  and  for  no  other  consideration,  and  therefore 
void  in  law.  The  plaintiff  demurs,  and  defendant  joins  in  de- 
murrer. 

Lord  Mansfield,  C.  J. — I  am  clear  that  this  is  no  defence^ 
even  allowing  it  to  be  well  pleaded  (m).  Compoimding  differ- 
ences for  stock  sold  is  not  malum  in  se,  but  merely  prohibitum* 
Wliere  a  thing  is  prohibited  by  act  of  Parliament,  it  is  void  ad 
between  the  parties,  and  no  Court  of  justice  will  allow  a  man  to 
recover  for  wnat  is  made  unlawful  to  be  done.  But  this  case 
is  not  within  the  act  of  Parliament.  The  bond  is  for  money 
lent  to  another  to  fulfil  a  prohibited  contract.  If  a  man  lends 
money  to  be  lent  upon  usury,  or  to  pay  a  gaming  debt,  can  it 
not  be  recovered  ?  There  is  no  difference,  whether  borrowed 
of  Faikney  or  of  any  other  person. 

Yates,  Aston,  Hewitt,  Js.,  same  opinion. 

Judgment  for  the  plaintiff  (it). 


I 

i 


(»)  See  3  T.  R.  424,  and  Cottins  t. 
BJmtem,  2  WOb.  347. 

(»)  Tbongh  this  case  is  supported  by  the 
dedsions  in  Peine  v.  Haimay,  3  T.  R.  418, 
mod  WatU  v.  Broolu,  3  Ves.  Jun.  61 2,  yet 
its  authority  has  been  much  impeached,  if 
not  even  oyermled  by  several  subsequent 
cases.    As  where  one  BrisUw  had  agreed 
with  the  plaintiff,  an  underwriter,  to  take 
half  his  risk,  in  contravention  of  stat.  6  G.  1, 
cl8,  s.  12.     A  loss  having  happened  on 
m  policy  underwritten  by  the  plaintiff,  who 
paid  the  whole  of  it,  Bristow  paid  his 
moiety  into  the  hands  of  the  defendant : 
it  was  held,  that  the  plaintiff  could  not  re- 
cover such  moiety  from  the  defendant; 
SuUhfon  V.   Greaves,  Park's  Ins.  8  (ed. 
1817).     Again,  it  was  determined  in  a 
similar  case,  that  the  plaintiff  could  not  re> 
cover  his  share  from  the  person  who  had 
been  his  partner  in  insuring  ships.    There 
Mjfre,  C.  J.,  observes  upon  the  case  of 
FaUaiey  v.  Reynous,  that  there  the  bond 
was  given  to  secure  the  repayment  by  a 
lUrd  person  of  his  proportion  of  the  money 
piid  by  the  plaintiff  in  stockjobbing,  and 
that  the  case  of  Petrie  v.  Hannay  was  de- 
cided expressly  on  the  authority  of  the 
fiirmer  case;  but  that  perhaps  it  would 
have  been  better,  if  it  had  been  decided 
otherwise;   Mitchell  v.  Cockbume,  2  H. 
Bla.  379 ;  Booth  v.  Hodgson,  6  T.  R.  405, 
4tec,    Again,  where  A.  was  employed  by 
B.  in  stock-jobbing  transactions,  and  paid 
the  differences  for  him,  and  for  part  of  the 
amount  of  them  drew  on  B.,  and  then  in- 
doned  the  bill,  accepted  by  B.,  to  C. :  it 


was  held,  that  C.  could  not  recover  on  die 
bm ;  Steers  v.  Lashky,  6  T.  R.  61 ;  S.  P. 
Brown  v.  Turner,  7  T.  R.  630.    Again,  in 
a  subsequent  case,  where  it  was  dedded* 
that  money  paid  by  one  of  two  insurance 
partners  on  losses  for  the  other,  could  not 
be  recovered  by  the  latter,  Lord  Eldon^  C. 
J.,  said,  that  it  was  unnecessary  to  give  a 
dedded  opinion  on  the  determination  in 
Faikney  v.  Reynous,  since  the  drcumstanoe 
of  a  specialty  given  to  secure  the  money 
advaiKied,  and  which  was  there  conudered 
as  amounting  to  a  new  contract,  did  not 
exist  in  the  case  then  under  consideradon. 
And  Heath,  J.,  after  observing  that  there 
was  no  sound  distinction  between  the  case 
of  money  paid  in  a  concern,  which  is  flM- 
lum  in  se,  and  money  paid  in  a  concern, 
which  is  mo/tim  prohibitum,  as  both  tend 
to  encourage  a  breach  of  the  law,  ind- 
nuited,  that  he  (tid  not  mean  to  approve  of 
the  cases  of  Faikney  v.  Reynous  and  Petrie 
V.  Hannay;  Auhert  v.  Maze,  2  Bos.  &  PuL 
371.     And  in  a  case,  where  all  the  deter- 
minations on  this  subject  are  died  and 
discussed,  it  was  dedded,  that  where  the 
plaintiff  and  defendant,  being  prisoners  of 
war,  obtained  their  liberadon,  &c.  con- 
trary to  45  G.  3,  c.  72 ;  to  effect  which, 
the  plaintiff  lent  the  defendant  money,  for 
the  amount  of  which  the  defendant  in- 
dorsed a  bill  to  him,  he  could  not  recover 
on  the  bill  against  the  defendant;  Webb  v. 
Brooke,  3  TaunL  6,  and  see  the  observa- 
tions of  Lawrence,  J.,t>P*  10>  12;  and  Ex 
parte  lfa<A«r,  3  Vet.  Jun.  373.  The  ground 
on  which  the  prUidpal  case  ii  distinguiih- 
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Faienet        '^^  ^'^""^  thoae  dted,  is,  that  in  it  the  ac-  in  4  Burr.  2069 ;  and  therefore  the  di«« 

P^              tion  was  on  a  specialty:  in  other  respects  tinction  taken  by  E^e,  C.  J.,  in  2  H.  Bla. 

Retkous.       ^^y  '^'^  similar  as  far  as  regards  Richard-  381,  is  not  well  applied  as  to  him.     See 

son,  as  he  was  a  partner  in  the  transaction,  also  Beruley  v.  Bignold,  5  B.  &  A.  335; 

though  this  does  not  appear  in  the  report  Jaques  v.  QoUgktly,  pott,  1073. 
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The  Kino  v.  Dawes. — The  Kino  r.  Martin. 

S.  C.  4  Burr.  1962,  2022,  2120. 

Infbnnations  in  X  HESE  Were  motions  for  cross  informations,  in  the  nature  of 
p*^<^g*^  writs  of  quo  warranto^  for  the  office  of  burgess  of  Winchelsea. 
iSterlongacqui.  Lord  MANSFIELD  delivered  the  opinion  of  the  Court. — 
eacenceand  There  are  two  qualifications  requisite  to  this  office;  resi- 
othercircum-  deuce,  and  payment  of  scot  and  lot.  Dawes  was  elected  17th 
suncei.  September,  1747;  was  not  then  resident,  but  was  town-clerk; 

and,  since  his  election,  hired  a  house,  and  has  resided,  and 
paid  scot  and  lot  ever  since.  Two  of  the  three  informers 
concurred  in  his  election.  All  three  have  since  acted  with  him 
without  any  objection  till  within  nine  months  past.  He  has 
served  the  offices  of  jurat  and  mayor.  Many  derivative  rights 
depend  on  his  election:  Perhaps  the  existence  of  the  borough. 
No  good  reason  can  be  assigned  for  the  present  prosecution. 
The  end  of  the  constitution  is  answered  by  the  subsequent 
residence.  No  public  right  is  infringed,  or  new  constitution 
formed  by  the  continuance  of  Dawes  in  this  office.  There- 
fore upon  these  three  grounds  taken  jointly,  and  not  separately, 
1.  The  behaviour  and  long  acquiescence  of  the  informers  know- 
ing the  disqualification ;  ^.  The  motives  of  the  informers  for 
now  moving  it;  and,  3.  The  probable  consequences  to  the 
borough  of  granting  this  information;  we  are  all  of  opinion, 
[    *635    ]  *that  it  would  be  contrary  to  the  trust  reposed  in  this  Court 

by  the  statute  of  Queen  Anne  for  quickening  the  amotion  of 
usurpers,  to  permit  these  informers  to  have  the  assistance  of 
the  Court  in  this  case  thus  circumstanced.  Martin  was  elected, 
1  October,  1753.  No  objection  then  made,  or  ever  since.  It 
is  objected  now  that,  though  resident,  he  did  not  then  pay  scot 
and  lot.  There  are  similar  circumstances  of  acquiescence  in 
the  informer.  Martin  occupies  a  tenement  of  10^  per  annum, 
and  has  a  freehold  besides.  By  a  rate  made  in  the  middle  of 
October,  1753,  he  was  rated  from  the  Easter  preceding,  and 
has  been  rated  ever  since.  These  are  opposite  applications; 
and,  though  one  case  is  stronger  than  the  other,  yet  both  are 
strong  enough,  and  the  difference  ought  not  to  be  nicely  weighed. 

fioth  rules  discharged  (a). 

(a)  See  R,  v.  Lathorp,  ante,  470,  n.  (/). 
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The  King  v.  Tavistock. 

S.  C,  Burr.  Sett.  Ca.  578. 

Rosamond  Cock,  his  wife,  and  three  children  were  re-  Apprentice  as- 
moved  from  Tavistock  to  Kelly.     On  appeal  the  Sessions  re-  '^^^  ^^*  ^^ 
verse  the  order,  stating,  that  the  pauper  was  bound  apprentice  SSSfB.  on  con- 
by  the  parish  of  Lamerton  to  Richard  Rundle,  with  whom  he  dition  to  allow 
lived  several  years  in  that  parish.     Then  Rundle  assigned  him  ^'  *««»■«* 
to  John  Prout,  of  Milton  Abbot,  with  whom  he  lived  m\  twenty  levdem^hj 
and  an  half  years  old,  when  he  oflFered  his  service  to  Thomas  the  first  forty 
Mason,  of  Kelly;  who,  apprehending  he  was  apprentice  to  daj^' residence 
Prout,  sent  to  ask  his  consent  for  Cock  to  live  with  him,  who 
replied,  "  with  all  his  heart,  he  might  Uve  with  Mason  or  any 
"  one  else,  provided  he  performed  his  agreement  with  him," 
viz.  to  pay  him  a  guinea  a  year.  Upon  which  Mason  took  him, 
and  he  lived  with  him  at  Kelly  during  the  remainder  of  his  ap- 
prenticeship. 

Thurlow,  in  support  of  the  order  of  Sessions,  argued,  that 
there  is  no  settlement  in  Kelly.     An  infant  cannot  consent  to 
transfer  his  service,  nor  can  it  be  done  without  his  consent. 
*Nor  can  parish  apprentices  be  transferred  without  tlie  inter-  [    *636    ] 
position  of  the  justices  (6). 

Norton,  on  the  same  side,  admitted,  that  though  an  appren*- 
tice  cannot  be  legally  assigned,  yet  if  assigned  in  fact  and  he 
lives  fortv  days  with  the  assignee,  he  gains  a  settlement.  Nay, 
that  if  tne  administratrix  of  the  master,  before  administration 
granted,  turns  him  over,  he  may  sain  a  settlement  by  resi- 
dence (c).  Or  that  if  the  assignee  of  an  apprentice  assigns  him 
to  another,  the  service  with  the  second  assignee  will  give  a 
settlement,  because  this  is  an  implied  consent  of  the  first  mas- 
ter; K.  and  Inhabitants  of  Clapham{d),  20  Geo.  2.  But,  here 
is  no  consent  of  Prout.  The  leave  was  conditional,  and  that 
condition  was  never  agreed  to  by  the  apprentice,  which  amounts 
to  the  same  as  a  refusal. 

But  per  Cur. — There  is  no  doubt  but  there  was  a  general 
consent  given  by  Prout.  The  guinea  was  not  payable  till  the  end 
of  the  year,  and  the  settlement  is  gained  in  the  first  forty  days  (e). 

Order  of  Sessions  reversed. 
Order  of  Justices  confirmed. 


(ft)  See  R,  V.  Justrey,  Burr.  S.  C.  441, 
mod  Eccletal  Bier  low  v.  Wanlow,  ante,  592. 
A  parish  apprenticeship  cannot  be  dissolved 
without  the  consent  of  the  parish  officers, 
(the  apprentice  being  a  minor),  even  though 
bis  fatiier  consent;  R.  v.  Langham,  Cald. 
126.  Bui  such  assent  of  the  parish  officers 
is  unnecessary  after  he  comes  of  age ;  R. 
T.  Harherton,  1  T.  R.  139.  It  doe^  not 
seem  necessary  to  have  the  interposition 
of  the  magistrates. 

(c)  A.  V.  East  Bridgeford,  Burr.  Sett. 
Ca.  133,  2  Stra.  1115.  So  the  executrix, 
E,  V,  SL  PauVt,  Bedford,  6  T.  R.  452. 

VOL.  I.  L  L 


But  see  ante,  555,  n.  (m). 

(<0  Burr:  Sett  Ca.  266,  1  Wili.  158. 

(f )  A  general  consent  is  not  sufficient, 
unless  the  master  receive  some  benefit  from 
the  service  of  the  apprentice  in  his  subse- 
quent situation,  as  in  the  principal  case. 
So  where  the  apprentice  was  to  be  at  li- 
berty to  work  for  his  own  benefit,  upoa 
paying  his  master  \2d,  a  weelc,  he  gained 
a  settiement  where  he  worked  for  another 
tradesman,  his  master  occasionaUy  de- 
manding the  stipulated  i2d,  k  week;  R, 
V.  Offerton,  Burr.  Sett.  Ca.  802.  See  also 
R,  V.  Skebbear,  1  East,  73. 
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Mayor  of  Norwich  v.  Berry. 

S.  C.  4  Burr.  3109. 

An  attorney  it  ACTION  of  debt  by  the  Corporation  of  Norwich  for  40*.  on 
pririieged  ftmn  a  by-law,  for  not  serving  the  office  of  sheriff  there,  being  duly 
SOT*offia»r*"'  elected.  The  defendant  pleads  his  privilege  as  a  practising 
though  letideDt  attorney  in  the  Common  Pleas,  and  that,  by  the  custcmi  of  that 
in  the  ompora^  Court,  no  attorney  ought  to  be  drawn  away  to  attend  any  other 
tioB  town.  office  than  in  the  said  Court ;  that  the  sheriffs  of  Norwich, 

upon  their  admission,  take  an  oath  to  be  resident  witiiin  their 
bailiwick;  and  that,  before  his  election,  he  brought  a  writ  of 
privilege,  of  which  the  Corporation  had  notice;  and  that 
therefore  he  refused  to  serve.  The  plaintiffs  reply,  that  the 
defendant  for  twenty  years  past  hath  been,  and  still  is,  an  in- 
habitant of  Norwich,  100  miles  from  the  Court  of  (Jommon 
Pleas  at  Westminster:  the  defendant  demurs,  and  plaintiffs 
jom  in  demurrer. 
[    ♦687    ]      ♦For  the  defendant  were  cited,  Cro.  Car.  389,  Prowses 

Case;  Nov,  112;  Cro.  Car.  11;  2  Stra.  1148,  Barnes,  42, 
Heaton's  Case;  1  Ventr.  16,  29,  Stone's  Case;  Officina  Brev. 
146,  166,  174;  1  Barnes,  29(/). 
For  the  plaintiffs,  Siavil.  43;  6  Mod.  140,  T.  Jones,  46. 
But  the  Court  were  unanimously  of  opinion,  that  the  privi- 
l^e  of  the  Court  of  Common  Pleas  protected  him,  notwith- 
standing his  residence  at  Norwich  {g\ 

But,  per  AsTON,  J. — By  rule  of  Court,  A,  D.  1654,  no 
attorney,  that  has  left  off  practice  for  a  year,  shall  be  pri- 

°     ^  ^*  Judgment  for  the  defendant. 


i; 


r/)  p.  37,  Sto.  ed.  tru^  where  the  Court  doubted  the  Ttlidhy 

[g)  See  Gerard*s  Case,  pott,  1123,  and  of  the  rule  of  1654,  and  thought  it  only 

Vin.  Abr.  Attorney,  (K  3);  Com.  Dig.  Id,  applied  to  the  year  then  last  past    See 

(B  16);  Bac  Abr.  FrimUge,  (A).  also  Dyton  v.  Bireh,  1  Bot«  &  P.  4;  Byk$ 

(A)  Prior  v.  Moor,  2  M.  &  S.  605,  con-  v.  IViUon,  4  B.  &  A.  88. 


The  Kino  v.  Edwards  and  Symonds, 

&  C,  4  Burr.  2105. 

On  attachment  J.  HE  defendants  were  justices  of  the  peace  of  St.  Ives  in 

defeniUnt  can-  Cornwall,  and  had  evaded  the  signing  of  a  poor  s  rate,  in  obe- 

contempt  till  the  ^^^^^^  ^  ^  writ  of  mandamus ^  by  keeping  out  of  the  way,  so  as 

interrogatories  not  to  be  served  with  the  writ;  and  an  attachment  was  granted 

are  filed.  for  the  Contempt. 

Morton^  for  the  defendants,  and  Thurhw,  moved,  that  the 
defendants  might  come  in  and  plead  guilty  to  the  contempt, 
and  receive  the  judgment  of  the  Court  without  answering  to 
interrogatories;  and  cited  K.  v.  Burridge,  M.  9  Greo.  1,  where 
the  defendant  present  in  Court  acknowledged  the  contempt, 
wout  charged  in  the  affidavits,  and  a  fine  was  imposed  upon 
him  for  the  same,  without  his  personal  appearance;  upon  the 
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imdertaldng  of  his  clerk  in  court  to  pay  the  fine  and  the  pro-     The  Kinq 
secutor's  costs.  _    •• 

But,  per  Cur.— The  motion  is  irregular,  and  cannot  be  ^^'^^^^'^^  . 
granted,  if  opposed,  (as  it  was  by  Sir  Fletcher  Norton  and 
others),  for  the  K.  and  Burridge  appears  upon  the  face  of  it 
to  have  been  by  consent.    The  attachment  itself  is  mesne  pro- 
cess to  bring  in  the  party,  and  bailable;  and  there  is  no  charge 
till  the  interrogatories  are  filed:  if  then  you  will  come  in  and 
confess  *the  matter  charged  in  the  interrogatories,  you  are  at  [    *638    ] 
liberty  to  do  so,  but  not  before.     If  improper  interrogatories 
are  administered,  the  party  may  refiise  to  answer  them;  but 
we  give  no  opinion  as  to  the  mode  of  refusal.     There  is  a  dif- 
ference between  an  attachment  for  non-payment  of  costs  and 
the  Hke,  which  is  in  nature  of  an  execution,  and  one  for  an 
actual  contempt,  which  is  only  to  compel  an  appearance. 
(See  Bac.  Abridgm.  tit.  Attachment)  {£)• 

Motibn  over-ruled. 

(I)  See  ■bo  R,  ▼.  Wkeekr,  mUt,  311 ;  R,  r.  Elkint,  pott,  64f. 


MOORHOUSK  V.  Wainhouse. 

In  trespass;  the  defSetndants  justify  under  the  title  of  Samuel  Setdement  of 
Appleyard,  to  which  the  pUuntiffs  reply,  and  the  defendants  ^j^Jj-Jf*** 
demur  to  the  replication.     The  case,  upon  all  the  pleadings,  ^f^,  remainder 
appeared  to  be  this: — John  Appleyard,  and  Martha,  his  wife,  to  the  husband 
1st  December,  1725,  by  a  deed  to  lead  the  uses  of  a  fine,  Ifil.  ^^f^"^ 
12  Geo.  1,  settled  the  premisses  (being  the  wife's  inheritance)  riage  «>  long"". 
to  the  use  of  said  Martha  for  life;  remainder  to  John  Apple-  ihre,  remainder 
yard  for  life,  if  he  and  the  said  Martha  should  have  any  issue  !^  '^^  ^"  '"^ 
that  should  so  long  Uve;  remainder  to  all  such  children  in  fee,  mdety  tobim 
as  tenants  in  common.     If  Martha  should  die  without  such  in  fee,  and  of 
issue  (A),  or  all  such  issue  should  die  before  twenty-one;  then,  the  other  to  the 

^  '  .f  I  7   wife's  relation! ; 

(*)  «  Thia  weird  tuck  plabily  confines  the  fee,  nothing  else  could ;  for  if  the  case  be  ^  1^^^  ^ 

iasne  to  issue  of  her  by  lier  then  husband,  sti^ped  of  that  circumstance,  it  is  reduced  ^Jt^^  i      i_ 

and  consequently  at  his  death  there  could  to  a  mere  limitation  of  a  remainder  aflter  a  *™>  ^^^^  °^ 

be  none,  unless  she  was  muemteg  and  bare  estate  for  Ufe;"  MSS.  SerJ.  HilL—  "umTes  His 

therefore  fumre,  whether  die  possibility  of  And  even  if  the  possibility  of  posthumous  ^ 

a  posthumous  chilS  would  prevent  tht  Issue  did  suspend  the  vesting,  the  recovery 

vesting  of  the  contingent  remainder  in  fee,  must  have  been  suffered  during  Martha's 

limited  to  the  husband  on  the  event  ^  pregnancy :  but  by  XO  &  11  W.  3,  c.  16, 

there  being  no  issue  of  Martha  by  him ;  posthumous  children  are  put  on  the  same 

for  it  is  sufficient  if  a  remainder  vest  so  m-  footing  as  children  bom  in  the  life-time  of 

itaii/<,  that  the  partfcular  estate  determines,  the  ancestor  i  see  2>os  v.  Quartky,  1  T.  R. 

If  it  did  vBst,  theathe  subsequent  recovery  634.    See  the  real  ground  of  the  decision 

could  not  bar  it  [^Doe  v.  Jteoson,  cited  8  in  the  next  note. 

Wlls.  244,  and  see  Dee  v.  Holme,  pott,         IfthelimiUtion  had  been,  "if  M.  should 

777],  unless  Martha  was  tenant  in  fail,  and  die  without  issue"  generally,  the  oontin- 

it  seems  impossible  to  support  any  con-  gency  could  not  have  arisen  till  her  de- 

ctruction  of  the  deed,  by  wliich  she  could  cease :  in  which  case  the  remainder  to  the 

take  more  than  an  estate  for  life  in  the  heirs  of  J.  A.  in  fee  would  undoubtedly 

moiety  limited  to  the  husband  in  fee  on  have  been  contingent,  and  the  tenant  for 

the  contingency  of  her  death  without  issue  life,  by  her  recovery  before  issue  bom, 

of  the  marriage:  and  if  the  possibility  of  would  have  gained  a  tortious  fee :  yet  the 

posthumous  issue  did  not  suspend  the  vest-  heirs  having. the  ultimate  reversion,  would 

ing  of  the  remsUider  to  the  husband  in  have  had  a  f^l  of  entry  to  be  ezercised 

L  L3 


638 


TRINITY  TERM,. 7  GEO.  III.  K.  B. 


MOORHOUil 

V. 

Wainhouse. 


as  to  one  moiety,  to  John  Appleyard  in  fee,  and  as  to  tbe 
other  moiety,  to  Susanna  Mitchell,  mother  of  said  Martha, 
for  Ufe,  and  to  the  appointees  of  said  Susanna  and  her  second 
husband,  and,  in  default  of  appointment,  to  said  Susanna  in 
fee.  Proviso,  that  John  Appleyard  and  Susanna  Mitchell 
should  pay  2L  2s.  to  one  John  Rishworth;  and,  in  default,  the 
trustees  to  enter  and  raise  the  same  out  of  the  rents  and  pro- 
fits>  lOthAugust,  1741,  John  Appleyard  died.  Martha  inter- 
married with  Kichard  Shackleton,  who  also  died:  and  by  lease 
and  release,  26th  and  S7th  October,  1764,  Martha  Shackleton 
makes  a  tenant  to  the  praecipe  for  a  recovery,  which  was  had  the 
same  Term,  and  the  uses  declared  to  Martha  Shackleton  in  fee. 
[  •fiSD  ]  ♦gist  December,  1764,  Martha  Shackleton  devises  the  pre- 
misses to  the  plaintiffs,  who  bring  this  action  against  the  de- 
fendant, who  claims  under  Samuel  the  brother  and  heir  of 
John  Appleyard. 

This  Case  was  argued  in  Easter  Term  by  Wtdkuie  for  the 
defendants,  and  Wcdker  for  the  plaintiffs ;  and,  in  this  Term,  by 
Coxe  for  the  defendants :  But  Bhtckstone,  for  the  plaintiffs,  was 
prevented  from  going  on  by  the  Court,  who  were  clearly  of 
opinion,  upon  all  the  circumstances  of  the  case,  that  the  con- 
tingency, on  which  it  was  intended  that  the  estate  of  John 
Appleyard  should  arise,  was  that  of  his  surviving  his  wife;  and 
that,  as  he  died  first,  the  contingency  never  arose.  The  other 
points  made  by  the  counsel — whether  this  was  an  estate  for 
Ufe,  or  in  fee  tail  by  impUcation  in  Martha;  and  whether,  as 
the  estate  was  contingent  and  never  vested  in  the  husband,  it 
can  now  vest  in  his  heirs,  were  not  resolved  by  the  Court ;  who 
upon  the  first  point  only  gave 

Judgment  for  the  plaintiff  (/). 


within  five  years :  see  Carter  v,  Bamar' 
diiton,  1  P.  Wms.  509,  520 :  Loddington 
Y.  Kime,  1  Salk.  224,  225.  Now  this 
being  an  estate  of  the  wife's  inheritance, 
the  reversion  would  be  in  her  heirs;  and 
therefore  in  this  view  of  the  case,  the  de- 
fendant would  have  had  no  title.  And  if 
her  heir  had  not  entered  for  the  forfeiture, 
still  would  he  have  been  entitled  under  the 
uses  declared  of  the  recovery.  However, 
this  supposed  case  could  not  take  place, 
for,  by  the  limitation,  "  if  she  should  die 
without  issue,"  she  would  take  an  estate 
tail  by  implication,  and  the  recovery  would 
have  been  well  suffered. 

(/)  This  case  is  adduced  by  Mr.  Feame 
as  one  of  those,  where  the  existence  of  the 
devisee,  &c.  of  the  contingent  interest,  at 
tome  particular  time,  may  by  implication 
enter  and  make  part  of  the  contingency  it- 
self, upon  whieh  such  interest  is  intended 


to  take  effect;  F.  C.  R.  364 :  and  as  as 
exception  to  that  class  of  cases,  where 
a  contingent  remainder  of  inheritance  is 
transmissible  to  the  heirs  of  the  person,  ta 
whom  it  is  limited,  if  such  person  diance 
to  die  before  the  contingency  happens; 
Ibid,  But  here  there  could  not  have  been 
any  contingent  remainder  to  be  transmit- 
ted; for  it  would  be  a  vested  one  imme- 
diately on  the  death  of  J.  A.,  as  observed 
in  the  preceding  note. 

Another  question  arises;  whedier  the 
devise  by  Martha,  was  a  devise  of  the  fiee 
limited  to  her  by  the  recovery  deed,  or  of 
her  old  reversion.  For  if  no  reciivery  had 
been  suffered  by  her,  she  would  have  had 
a  life  estate  under  the  settlement,  and  (tfac 
remainder  in  fee  to  J.  A.  hating  fiuled) 
the  reversion  in  fee,  it  being  land  of  her 
own  inheritance. 
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The  King  r.  Elkins. 

A  C.  4  Burr.  2129. 

A.N  attachment  had  issued  against  the  defendant  for  a  rescue  On  attachment 
of  a  person  taken  upon  mesne  process :  and  Sir  F.  Norton  now  ^"JP"*  ^^ 
moved,  that  the  defendant  might  be  at  Uberty  to  come  in  and  j^  Sled^wS'-^ 
submit  to  a  fine  without  answering  to  interrogatories.  out  anBwering 

Per  Cur*.  The  case  of  a  rescue  differs  from  most  other  con-  intenogatoriefc 
tempts,  in  that  here  the  whole  fact  is  acknowledged,  and  can- 
not be  made  more  certain  than  it  is  by  answering  to  any  in- 
terrogatories. The  case  would  be  the  same,  if  an  attachment 
were  to  issue  for  a  contempt  in  the  face  of  the  Court.  The 
Court  in  such  cases  wants  no  farther  information.  So  granted 
the  rule;  and  the  defendant  was  the  next  day  brought  up  and 
fined  5L  (a). 

(a)  Butseeit.  y.BeU,  Salk.  586,  A.t.      0.0.22,8.34;  Tidd's  Pr.  260  (ed.  1821); 
Hortky,  5  T.  R.  362;  Com.  Dig.  Rescous,      R,  v.  Edwards,  ante,  637. 
(D  6) ;  Bac  Abr.  Rescue,  (C) ;  2  Hawk.  P. 


The  King  r.  Dr.  Hay. 

S.  C.  4  Burr.  2295. 

SLACKSTONE  moved  for  a  mandamus  to  the  Judge  of  the  Mmdmimfat 
Prerogative  Court,  to  grant  administration  of  the  effects  of  •^T^"*"**^ 
the  late  General  Stanwix  to  Charles  Connor,  ^sq.,  his  nephew  2^^  ncSwith- 
and  next  of  kin«  on  a  suggestion  supported  by  affidavits  of  the  standing  a  suit 
General's  death ;  that  there  were  then  living  no  children,  wife,  depending,  his 
or  other  relation  in  the  same  or  any  nearer  degree;  that  he  had  ^J^iSg^^ 
applied  for  letters  of  administration,  but  was  refused  on  pre-  nied. 
tence  of  two  caveats,  one  entered  by  Mr.  Holmes,  and  another 
bv  Mr.  -Stillingfleet:  That  Stillingneet  was  only  first  cousin  to 
the  General,  and  therefore  one  degree  more  remote  than  Mr. 
♦Connor,  but  that  Mr.  Holmes's  cl^m  (who  was  brother  to  the  [    •64'1     ] 
Geileral's  first  wife)  arose  upon  this  extraordinary  accident: 
That  ii)  October,  1766,  General  Stanwix,  his  second  wife,  and 
his  daughter  by  the  former  wife,  set  sail  in  the  same  vessel  from 
Dublin  for  England;  that  the  vessel  was  lost  at  sea,  and  no 
account  of  the  manner  of  her  perishing  had  ever  yet  arrived. 
Whereupon  Mr.  Holmes,  as  maternal  uncle  and  next  of  kin  to 
Miss  Stanwix,  claimed  the  effects,  under  a  notion  of  the  civil 
law,  that  where  parent  and  child  perish  together,  and  the  man- 
ner of  their  death  is  unknown,  the  child  shall  be  supposed  al- 
ways to  survive  the  parent  (6). 

But  Blackstone  insisted^  that,  supposing  this  to  be  the  rule 
universally,  and  that  the  rule  of  the  civil  law  ought  to  govern 


(6)  Aa  to  tUs  pr^umption,  see  Starkie's  Evid.  P.  iv.  pa.  1236,  n.  (e). 
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TheKivo     in  this  case,  both  which  were  much  to  be  doubted;  yet  8t31 
'*  that  could  be  only  a  question  upon  the  statute  of  distributions; 

^  ^\  ^^'  '  whereas  he  moved  upon  the  statute  of  administrations :  and  as 
Mr.  Connor  was  now  the  indisputable  next  of  kin  to  the  Grene- 
raly  he  was  entitled  to  letters  of  administration^  being  already 
in  possession  of  the  real  estate.  The  Court  granted  a  rule  to 
shew  cause,  with  notice  to  Holmes  and  Stillingfleet. 

Thurlow  and  Dunning  shewed  cause  for  Stillingfleet  and 
Holmes. — 1st.  That  Stillmgfleet  was  in  equal  degree  with  Con- 
nor by  the  canon  and  common  laws(c)y  and  therefore  no  nuinr 
damns  couldgo  to  take  away  the  election  of  the  ordinary.  But 
per  Cur\ — The  computation  of  de^ees  in  these  cases  must 
pe  according  to  the  civil  law.  2d.  That  there  was  a  lAspeth 
dens{d)  in  the  Spiritual  Court,  which  had  competent  jurisdic- 
tion of  the  question,  wherein  the  interest  of  Mr.  Connor  was 
denied  and  now  in  a  course  of  trial.  This  was  allowed  (if  true) 
to  be  a  sufficient  cause,  but  the  Court  refused  to  hear  affidavits 
concerning  it;  but  required  a  transcript  of  the  proceedings  in 
which  notning  more  appeared  but  a  general  denial  of  the 
tiff*s  interest,  as  is  usual  in  every  stage  of  their  proceedings, 
and  not  of  his  consanguinity  as  stated  in  his  own  amdavit.  Aiid 
therefore  the  Court,  without  hearing  counsel  in  support  of  the 
rule,  made  it  absolute  for  the  mandamus^  upon  the  ground  of 
its  being  for  the  administration  only  (and  not  the  distribution) 

[    *64®    ]  *to  which  Mr.  Connor  was  clearly  entitled  under  the  statute; 

but  had  been  kept  out  of  it  a  twelvemonth  without  any  appa- 
rent reason  (^). 

(c)  Meniney  v.  Petty,  Free.  Ch.  593,  («)  Anon.  1  Strm.  5$2}  JL  ▼.  Bettet- 
2Ab.Eq,C&,i2A;  LloydY,  Tench,  %\ei,  worth,  2  Stra.  891,  956,  1111,  1118; 
21 3 ;  2  Bla.  Comm.  504.  Stewart  ▼.  Eddy,  7  Mod.  1 43  s  Anon,  Andr. 

(d)  See  Lovegrove  v.  Bethell,  poet,  668,  24 ;  Smith'e  Ca.,  2  Stim.  892. 
and  R.  v.  Dr.  Barris,  ante,  430. 
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Clarke  r.  Ryall. 
The  Court  wUi    (jjj  a  judgment  against  the  defendant,  who  was  then  a  pri- 
motionTrtie  re-    ^oner,  Vi  fieri  facicu  was  sued  out  by  the  plaintiff,  and  his  goods 
laUon  of  an  act    taken  and  sold  by  the  sheriff.     The  defendant  still  contmued 
of  bankruptcy,    in  prison  till  two  months  were  elapsed,  whereby  he  became  a 

bankrupt,  and  a  commission  issued  against  him.  And  now  Walr 
lace  moved,  that  the  sheriff  might  pay  over  the  money  to  the 
assignees,  who  were  entitled  (as  he  insisted)  thereto  by  relation 
to  the  time  when  the  defendant  first  went  to  prison  (a).  Norton 

(a)  The  act  of  bankruptcy  relates  to  the  &&,  is  to  be  taken  into  the  oomputation  of 

time  of  the  party's  first  goipg  to  pnaon  or  the  two  lunar  monthi;  BarweU  ▼.  Ward, 

being  in  actual  custody  upon  the  arrest ;  or  1  Atk.  260 ;   TVihe  ▼.    Webber,   WiUes, 

if  bail  has  been  put  in,  to  the  first  day  of  464,  Davies,  376,  SL  C ;  Roto  ▼.  Oretn, 

his  surrender :  and  the  day  of  the  arrest,  1  Burr.  4S7,  iM\  CoffemdaU  t.  Brtdgen, 
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shewed  for  cause,  that  before  the  two  months  were  expired  or 
the  commission  issued,  the  sheriff's  officer  had  paid  the  money 
to  the  plaintiff;  which  fact  was  sworn  by  the  officer,  thougn 
there  appeared  some  suspicious  circumstances  to  the  contrary. 
Upon  tms  WtUlace  changed  his  motion,  and  desired  that  it 
might  be  tried  on  an  issue,  whether  the  money  was  bond  fide 
paid  to  the  plaintiff  before  the  commission  issued,  as  the  jus- 
tice of  the  case  is  with  the  assignees,  in  case  the  fact  turned  out 
that  it  was  paid  afterwards.  But  by  Cur\  This  is  a  case 
sirictunmi  juris  ;  and  the  relation,  of  which  the  ass^nees  would 
take  advantage,  an  odious  one.  Therefore  we  wm  not  assist 
iL  You  coiud  not  bring  an  action  against  the  sheriff  for  the 
money  (6),  because  that  would  affirm  the  execution.  As  there- 
fore you  could  have  *no  advantage  in  the  regular  course  of  [  *643  ] 
law,  you  shall  not  obtain  it  upon  it  upon  motion. 

Rule  discharged. 


3  Burr.  814 ;  <*  The  only  dittinctlon  to  be 
taken  between  thk  and  other  acts  of  bank- 
ruptcy is,  that  aH  the  other  acts  of  bank- 
ruptcy are  complete  in  themselvesi  whereas 
thb  is  a  complicated  matter,  and  is  inchoate 
till  the  party  has  lain  in  prison  two  months, 
and  therefore  the  act  of  bankruptcy  is  not 
complete  till  the  expiration  of  that  time. 
But  I  do  not  think  that  makes  any  differ- 
ence ;  for  as  soon  as  the  two  months  are 
expired,  it  relates  back  to  the  time  of  the 
sorest,  and  then  operates,  as  if  the  arrest 
were  a  complete  act  of  bankruptcy  in  it- 
self: per  Athhurstf  J.,  in  King  ▼.  Leiihf  2 
T.  R.  141;  Barnard  v.  Palmer,  1  Ca.mp. 
509 ;  OkuHngtm  v.  RawUnt,  3  East,  407 ; 
Thomat  ▼.  Detanget,  2  B.  &  A.  586. 

But  now  by  6  O.  4,  c.   16,  s.  5,  if  a 
trader  arrested  for  debt,  or  on  an  attach- 


ment for  non-payment  of  money,  shall  lie 
in  prison  for  twenty-one  days;  or  being  in 
prison  for  any  other  cause  shall  lie  in  pri- 
son twenty-one  days  after  any  detainer  for 
debt  Mged  against  him,  he  commits  an 
act  of  bankruptcy. 

(6)  See  Cooper  ▼.  CMtty,  ante,  65  and 
notes.  But  the  assignees  might  recoYer 
the  money  from  the  plaintiff;  see  Coppem- 
dale  V.  Bridgen,  2  Burr.  818,  820;  and 
they  might  bring  either  trover  or  money 
had  and  received  at  their  election;  see 
Hitehm  v.  Can^bell,  pott,  837. 

Executions  hand  fide  levied  more  than 
two  calendar  months  before  commission, 
without  notice  of  the  bankruptcy  or  insol- 
vency, are  now  protected  by  6  G.  4,  c.  16, 
S.81, 


Barnes  r.  Foley. 

&  C.  4  Burr.  2149. 

In  an  action  against  the  Postmaster  of  Bath,  the  Court  de-  Postmaster  in  a 
termined  that  a  country  postmaster  hath  no  right  to  demand  ^^^t^^^mand 
money  for  the  deKvery  oi  post  letters  in  the  town  where  the  money  for  deU- 
post  office  is  kept,  hut  gave  no  opinion  concerning  the  duty  of  vering  letters  at 
such  postmasters  to  defiver  letters  at  private  houses  without  ?"▼»*«  houses, 
any  fee  or  reward.     And  therefore,  upon  the  first  point  only, 

^  ^  Judgment  for  the  plaintiff  (c). 

(c)  Smith  V.  Powdkh,  1  Cowp.  182 ;  Rowning  v.  OoodchUd,  post,  906,  ace.     See 

46  G.  3,  c.  92,  s.  2,  3. 
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Devise  to  A.  for 
ninety  yean,  if 
he  so  long  live ; 
remainder  to 
the  heirs  of  his 
body;  and, sub- 
ject to  these 
estates  and  con- 
tingencies, to  B. 
in  tail;  remain- 
der to  C.  in  fee: 
The  heirs  of  the 
body  of  A.  take 
an  estate  tail  by 
executory  de- 
vise. 
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Harris  v.  Barnes  and  Others. 

S,  C,  4  Burr.  2157;  Ambl.  666. 

A  CASE  out  of  Chancery.  Dn  George  Coningsby,  by  his 
will,  dated  15th  February,  1766,  devised  his  manor  of  Grendon 
Warren,  in  the  county  of  Hereford,  to  his  kinsman, "  Coningsby 

*  Harris,  for  the  term  of  ninety  years  from  the  testator's  de- 
^  cease,  if  he  should  so  long  live;  and  after  the  determination 

*  of  that  term,  to  the  heirs  of  the  body  of  said  Coningsby  Har- 

*  ris ;  remainder  to  Susan  EUetson  for  ninety  years  from  the 

*  decease  of  the  said  Coningsby  Harris,  he  dying  without 
^  issue,  if  she  shall  so  long  live :   And,  subject  to  the  estates 

*  and  contingencies  before  mentioned,  to  Roger  Elletson,  her 
^  son,  for  life ;  with  remainder  to  his  first  and  other  sons  in  tail 

*  male,  remainder  to  the  right  heirs  of  Susan  Elletson  in  fee." 
The  testator  died  15th  March,  1766,  leaving  the  defendant, 
Barnes,  his  sister  and  heir  at  law.     Coningsby  Harris,  the 

1)la]ntiff,  who  hath  at  present  no  children,  entered ;  Susan  El- 
etson  died,  leaving  the  said  Roger  Elletson,  her  only  son  and 
heir  at  law,  who  hath  also  at  present  no  issue.  The  question 
stated,  by  the  Court  of  Chancery,  is,  "  Whether  the  heirs  of 
"  the  body  of  the  plaintiff  Coningsby  Harris  take  any,  Mid 
"  what  estate,  under  the  said  testator's  will?" 

*  Salisbury  Jones,  for  the  plaintiff,  argued,  that  such  heirs 
take  an  estate  tail  as  purchasers ;  not  by  way  of  contingent  re- 
mainder, for  want  of  an  estate  to  support  it,  but  by  way  of  exe- 
cutory devise.  The  time  during  wnich  an  executory  devise 
may  expect,  is  now  settled;  a  life  or  Uves  in  being  and  twenty- 
one  years  after :  This  within  the  rule.  It  must  be  known  on 
the  death  of  Coningsby  Harris,  whether  he  will  leave  heirs  of 
his  body.  This  is  not  a  present  and  immediate,  but  a  ftiture 
and  executory  devise;  and  notwithstanding  the  idle  dbtinctions 
formerly  made  between  verba  de  prcesentiy  and  defuhiro,  if  a 
ftiture  estate  be  intended,  the  Court  will  not  now  regard  the 
grammatical  nicety  of  the  words.  But  even  were  it  meant  as 
a  remainder,  if  it  cannot  take  effect  as  such,  it  shall  enure  as 
an  executory  devise :  So  held,  in  Hopkins  v.  Hopkins  {d).  In 
the  mean  time  the  freehold  descends  to  the  heir  at  law ;  Car- 
ter and  Bamardiston,  1  P.  Wms.  505;  Plunket  and  Holmes, 
1  Lev.  11  (e);  Gore  and  Gore,  2  P.  Wms.  28.  And  he  reUed 
on  the  Case  of  Doe  v.  Carlton  {/),  B.  R.  T.  1745,  almost  in 
terminis  the  same  case  with  this;  wherein  the  Court  held,  that 
the  heirs  of  the  body  took  an  estate  tail  by  executory  devise, 
and  that,  in  the  mean  time,  the  fee  descended  to  the  heir  at 
law. 

Blackstone,  for  the  defendant,  argued,  that  the  question  was 
inaccurately  stated ;  viz.  what  estate  the  heirs  of  the  body  of 
Coningsby  Harris  now  take,  who  is  living,  and  can  therefore 

(d)  Ca.  temp.  Talbot,  44.  ^  (/)  1  Wils.  285,  and  tee  GulUver  v, 

(e)  S.  C.  T.  Raym.  30,  where  this  point      Wicket,  Id.  106. 
is  mentioned. 
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have  no  heir^  and  hath  no  child,  and  can  therefore,  under  the 
present  state  of  the  case,  have  no  heir  of  his  body.  But  sup- 
posing it  to  mean  what  estate  such  an  heir,  in  case  he  ever 
exists,  will  take,  it  is  incumbent  on  us  to  contend  that  he  will 
take  nothing.  For  though  it  seems  the  intent  of  the  testator 
to  give  him  an  estate  tail,  yet  that  intent  cannot  be  carried  into 
execution  consistently  with  the  rules  of  law.  1st,  He  cannot 
take  it  as  a  contingent  remainder,  for  want  of  a  freehold  to 
support  it;  Goodright  and  Cornish  {g)\  Gore  and  Gore^  first 
certificate  expressly,  second  certificate  impliedly.  2d,  Not  as 
an  executory  devise ;  because,  first,  the  contingencies  are  tpo 
numerous  and  too  remote:  first,  that  Coninffsby  *  Harris  shall  [  ^645  ] 
have  issue ;  next,  that  he  himself  shall  die  during  the  term  of 
ninety  years ;  lastly,  that  the  issue  shall  survive  the  term.   But, 

I)rincipally,  because  no  interim  estate  descends  to  the  heir  at 
aw  to  support  the  executory  devise.  This  is  absolutely  ne- 
cessary, else  the  freehold  would  be  in  abeyance  till  the  contin- 
fency  happens  or  fails ;  and  no  act  of  parties  can  put  a  free- 
old  in  abeyance.  In  Gore  and  Gore,  the  limitation  over  was, 
''  in  default  of  such  issue;"  so  that  the  remainder-man's  estate 
did  not  commence  till  the  default  happened:  and  therefore  the 
Coiu*t  held,  in  the  second  certificate,  that  an  interim  estate  de- 
scended to  the  heir  at  law.  But  here  the  devise  is  immediate 
to  Roger  Elletson,  &c.  subject  to  these  estates  and  contin- 
gencies." It  vested  in  him  therefore  by  purchase  at  the 
death  of  the  testator;  and  being  once  so  vested  hy  purchase^  it 
cannot  be  devested  by  a  future  contingency,  as  it  might  have 
done  had  it  vested  by  descent:  according  to  the  known  dis- 
tinction between  estates  which  vest  by  descent  and  purchase: 
3  Rep.  61  b,  Lincoln  College  Case;  1  Rep.  95,  SheUey's  Case. 
But  afterwards,  in  the  same  Term,  the  Court  declared  tha,t 
they  should  certify  (A),  that  the  heir  of  the  body  of  Coningsby 
Harris  would  take  an  estate  tail  by  executory  devise;  the  con- 
tingencies not  being  too  remote,  as  they  must  aU  determine  at 
the  death  of  Coningsby  Harris.  They  also  held,  that  while  the 
contingencies  subsisted  the  freehold  was  undisposed  of,  and 
descended  to  the  testator's  heir  at  law  (t).  It  is  the  same  case 
as  that  of  Robert  de  Mandeville,  Co.  Litt.  26  (k). 


ti 


€t 


(g)  1  Salk.  226,  and  SealUrwood  ▼. 
Edge,  Id.  229. 

(A)  See  the  certificate,  4  Burr.  2162; 
by  which  it  appears,  that  the  Court  were 
of  opinion  that  the  only  determination  of 
the  mnety  years'  term  in  the  testator's 
view  was  the  death  of  C.  H.,  and  that  the 
clear  manifest  intent  of  the  testator  was  to 
give  an  estate  tail  to  such  person  as  should 
be  heir  of  the  body  at  the  death.  This 
case  is  dted  by  Mr.  Feame  as  an  autiio- 


rity  to  shew,  that  the  distinction  between 
a  devise  per  verba  de  pratenH  and  one  per 
verba  de  fitturo  is  not  attended  to,  unless 
the  intent  be  very  dear,  that  the  testator 
meant  nothing  else  but  a  devise  m  pra- 
unii ;  F.  C.  R.  532.  See  also  Goodman  ▼. 
Goodright,  ante,  188. 

(0  See  Feame,  C.  R.  851  (8th  ed.); 
and  NichoU  v.  NiehoU,  poet,  1161,  and  n. 
ibid. 

(k)  Feame,  C.  R.  40,  80. 


6i5 


HILARY  TERM,  8  GBO.  IIL  K.  B. 


Devise  on  de- 
fiiult  of  issue  of 
his  own  body, 
being  a  batche- 
lor,  is  merely  a 
conditional  de- 
vise, and  good 
if  the  testator 
dies  without 
ever  marrying. 
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Wellington  v.  Wellington. 

iS:  C.  4  Burr.  2165. 

A  CASE  out  of  Chancery.  Richard  Cary,  by  will,  £9th  July, 
1757,  imprimis^  directs  all  his  debts  to  be  paid:  Itemy  ^^  in  de- 
^'  fault  of  issue  of  his  own  body,  devises  his  manor  of  Wilcot, 
**  &c.  to  John  Arrowsmith  and  James  Simmons,  and  their 
*'  heirs;  in  trust,  to  pay  his  sister,  Elizabeth  Wellington,  an 
''  annuity  of  100/.  till  hb  debts  and  legacies  were  paid.  And, 
^*  after  payment  thereof,  he  devises  it  to  Elizabeth  Wellington 
**  for  life,  with  divers  remainders  over  in  strict  settlement;  and 
*'  makes  Arrowsmith  and  Simmons  trustees  to  preserve  the 
**  contingent  remainders:  remainder  to  his  heir  at  law."  The 
^testator  died  a  batchelor,  leaving  said  Elizabeth  Wellington 
and  Jane  Collins  his  heirs  at  law.  Qu.  Whether  Airowsmith 
and  Simmons,  the  trustees,  took  any,  and  what  estate? 

Blackstone,  for  the  plaintiffs,  the  remainder-men,  arcued, — 
Ist,  That  the  trustees  took  a  base  fee,  determinable  when  the 
rents  and  profits  €^  the  testator*s  estate  siundd  hove  paid  his 
debts  and  legacies.  If  it  is  objected,  that  this  devise,  being 
after  an  indefinite  &ilure  of  issue,  is  an  executory  deviae,  and 
the  contingency  too  remote  to  support  it, — ^he  answered;  it  is 
not  an  executory  devise,  but  a  conditiomd  will  depending  on  a 
precedent  comUtion,  upon  which  the  testator  mtended  die 
whole  should  take  effect  or  otherwise.  Meanii^  to  dispose  of 
his  estate,  but  afraid,  lest  upon  a  change  of  Ins  condition,  he 
might  die  without  altering  his  will,  he  revokes  the  whole  con- 
ditionally, that  he  married  and  had  issue  of  bis  body.  Per- 
haps it  was  abundans  cautela.  The  law  might  have  done  it  for 
him.  On  such  a  change  of  circumstances,  a  will  of  personal 
estate  is  revoked;  Lord  Raym.  441 ;  Salk.  592;  S  Show.  S42. 
It  may  be  the  same  as  to  land ;  1  P.  Wms.  304,  Elq.  Cas.  Abr. 
413.  Parsons  and  Lane  {I),  in  Chancery,  H.  22  Geo.  2;  "  In 
"  case  I  die  before  my  return  from  Ireland^  I  will,  &c." — ^held 
a  conditional  will,  though  the  testator  returned,  and  in  his  last 
iUness  directed  his  attendants  where  they  might  find  tbis  will. 
"  In  default  of  issue''  differs  firom  the  expression  ^  onfaUure 
of  issue.'*  The  one  implies  that  A.  never  shall  have  issue;  the 
other,  that  he  shall  have  it  and  it  afterwards  fail.  The  first 
contingency  must  be  determined  at  his  own  death;  the  latter 
may  be  suspended  for  ages.  This  conditional  clause  is  placed 
at  the  beginning  of  the  will,  and  operates  over  every  subse- 
quent clause,  every  limitation  and  legacy;  all  whicn  would 
have  been  void  in  case  he  had  married  and  left  issue.     He  ex- 

1>resse8  no  more  than  the  law  would  probably  have  implied,  but 
est  the  law  should  not  imply  it,  he  has  taken  care  to  express  it. 
*  2d,  That  if  the  wiU  was  not  conditional,  still  the  devise  to  the 
trustees  is  a  present  interest,  and  not  an  executory  devise.    An 


(0  1  Wils.  243,   1  Yes.  S.  189,  Ambl.  557.    See  Brady  v.  CubUt,   1  Doug.  SI ; 

and  Doe  v.  Ltmcashiret  5  T.  R.  49. 
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executory  devise  is  a  future  interest,  which  cannot  vest  at  the 
death  of  the  testator ^  but  depends  upon  some  contingency, 
which  must  happen  before  it  can  vest;  Gilb.  Devis.  40;  Cas. 
£qu.  Abr.  186  (m).  The  present  devise  must  vest  at  the  death 
of  the  testator  or  not  at  all.  If  he  left  no  issue,  they  take  an 
estate  in  possession;  if  he  left  issue,  that  issue  would  take  an 
estate  tail  by  implication,  {Walter  and  Drew,  Com.  372 {n)), 
and  then  the  trustees  would  have  a  vested  remainder  expectant 
thereon.  3d,  That  if  it  be  an  executory  devise,  the  contin- 
^ncy  is  not  too  remote  to  support  it.  **  On  default  of  his  awn 
wssuey'  must  mean  issue  ^*  living  at  his  deatn'(o).  All  the 
cases  where  executory  devises,  upon  a  general  failure  of  issue, 
have  been  held  too  remote,  have  been,  where  the  contingency 
depended  on  the  issue  of  a  third  person,  not  of  the  testator 
himself.  What  are  the  trusts  of  tnis  estate?  To  pay  debts, 
legacies,  and  annuities.  He  could  not  mean  to  postpone  them 
to  an  indefinite  failure  of  his  own  issue,  if  he  had  happened  to 
have  any.  His  meaning  was  to  give  a  present  estate  tor  these 
purposes,  in  case  he  died  without  any  issue,  and  not  otherwise; 
navmg  provided  for  his  debts  (in  case  he  left  issue)  by  the  first 
clause  in  his  will. 

Dunningy  Solicitor-General,  for  the  defendants  the  heirs  at 
law,  ar^ed,  that  it  was  an  executory  devise  depending  on  the 
genenu  failure  of  issue :  because  if  the  words  "  living  at  my 
decease^'  are  not  expressed  in  such  devises,  it  is  always  under- 
stood to  be  a  general  fieulure  of  issue.  That  it  cannot  be  a  con- 
ditional will;  because  it  would  be  nugatory  to  make  a  provision 
for  revoking  his  will,  in  case  he  married  and  had  issue;  sinee 
the  law  would  do  it  for  him.  And  he  insisted,  that  it  could 
not,  in  any  contingency,  operate  as  a  remainder  expectant  on 
an  estate  tail;  because  no  man  by  his  will  can  give  an  estate 
tail  to  himself. 

The  Court  afterwards  certified,  in  the  same  Term,  that  the 
trustees  took  a  base  fee,  determinable  on  the  payment  of  the 
testator's  debts  and  legacies,  out  of  the  profits  of  the  estate : 
and  {ut  opinor)  principally  upon  the  idea  of  the  will's  being 
merely  conditional,  in  case  he  left  no  issue  of  his  body. 
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(m)  FearQe'sC.R.381  (8th  ed. },  S  Wins. 
SauQd.  368  a. 

(n)  Doe  V.  Ellis,  9  East,  882,  ace. 

(o)  Accord,  French  r.  CaddeU,  3 1^.  P. 
C.  257  (2d  ed.);  Jones  ▼.  Morgan,  Id. 
323,  Fearne,  C.  R.  451  (8th  ed.),  and 
Lytton  ▼.  Lytton,  4  Bro.  C.  C.  441 ;  where 
Ld.  Loughbonmghf  C,  observed,  '*  that 
the  prindpal  case,  and  two  cases  here 
cited,  were  cases,  where  taking  the  words 
strictly,  and  construing  them  blindly  with- 
out considering  the  circamstances,  woold 
have  been  upon  a  general  fiulure  of  issue, 
and  therefore  void ; "  the  whole  of  that 
case  should  be  perused.  There  seems  to 
be  a  distinction  between  wiOs  of  realty 


and  of  personalty :  in  the  former,  a  dying 
without  issue  means  an  indefinite  fiulure  of 
issue,  and  may  give  the  devisee  an  estate 
tail;  in  the  latter  the  same  words  mean 
issue  living  at  the  death  of  the  testators 
for  if  the  same  construction  were  put  upon 
the  latter  as  upon  the  former,  it  would 
give  the  legatee  the  absolute  disposal,  at 
there  is  no  estate  tail  of  personals:  As  to 
the  learning  on  this  head,  see  Feame's  C. 
R.  444,  et  seq.  Crooke  v.  De  Vandee,  9  Vei. 
J.  203;  DanseyY.  Oriffith,  4M.ft  S.61, 
and  Doe  v.  Webber,  1  B.  &  A.  713,  ara 
modem  cases  on  this  sul^cct:  see  also 
2  Wms.  Saund.  388  c,  and  Goodman  t. 
GoodrigM,  onto,  188. 


Wbllinoton 

V. 

Wellington. 


HILARY  TERM,  S  CEO.  III.  E.  B. 


The  King  f.  Lord  Baltimore. 

J,  C.  4  Burt.  J179. 

^^^  ^  Warrants  had  been  issued  by  Sir  John  Fielding  uid 
^rtio™iar  M""-  Kelynge  to  apprehend  his  Lordship,  on  the  oath  of  Sinh 
]  Woodcock,  for  a  rape,  and  Mrs.  Har»-ey  and  Mrs.  Griflffl- 
burg  for  being  accessaries  before  the  fact.  She  had  sworn  iha 
she  was  inveigled  into  Lord  Baltimore's  house  in  Soulhamptm 
Row,  where  she  was  confined  five  days,  during  which  she  Dei- 
ther  eat  nor  drank;  and  upon  her  stiU  refusing  to  complj'  »iih 
my  Lord'a  will,  she  was  carried  down  by  force  to  his  house  a 
Woodcot  in  Surry,  where  the  two  women  forcibly  lifted  h« 
into  bed  to  Lord  Baltimore,  and  left  her  there ;  and  thai  b( 
actually  ravished  her.  On  the  last  day  of  the  Term,  Lord  Bal- 
timore and  the  women  surrendered  themselves  into  Court;  lal 
Eyre,  Recorder  of  London,  now  moved  to  admit  them  to  bat 
which  was  admitted  to  be  of  course  with  respect  to  the  actw 
saries(s).  He  opened  several  affidavits  from  his  Lorddiip'i 
domestics,  proving  that  the  prosecutrix  had  been  for  five  d»ji 
in  the  house  without  any  restraint,  and  behaved  remarkaat 
cheerful  before  and  immediately  after  the  time  that  the  np 
was  sworn  to ;  particularly  the  next  morning  at  breakfast,  »h« 
she  made  up  wedding  favours,  with  her  own  hands,  for  her«it 
Mrs.  GriSenburgj  and  Mrs.  Harvey;  together  with  many  ode 
circimi stances  that  tended  to  make  her  evidence  susfnciov 
particularly  that  she  declared  to  an  attorney,  {who  was  sent  fa 
by  Lord  li;iltiiiiore  when  the  affiiir  began  to  make  a  noise',  anii 
also  signified  in  a  letter  to  her  fatlicr,  that  she  wished  t'v -iJ' 
with  Lord  Baltimore.  And,  when  an  habeas  corpus  ^^^• 
brought  before  Lord  Mansfield  by  her  father,  his  Lonislui' 
could  best  inform  the  Court  of  what  passed  npon  that  ixcj- 
sion;  {which  was  generally  supposed  to  bo,  that  she  de^ireii. 
when  privately  exHiiiined,  to  go  back  again  with  Lord  Bald- 
more;  she  being  then  siti  Juris  about  twenty-seven  years  old i- 

Lord  Mansfield  declared,  that  his  clerk  was  present  vh(^ 
he  exiimiiied  her,  and  would  in  due  time  give  a  proper  accoiiri 
of  it;  but  thiit  the  Court  would  not  now  enter  into  the  merii^ 
unless  drove  to  it.  He  supposed  his  Lordship's  counsel  hiJ 
considered  the  consequence  of  disclosing  their  defence,  bv  fi! 
]  *  ing  such  affidavits  as  had  been  opened.  But  before  it  "W 
any  farther,  he  asked  the  counsel  for  the  prosecutrix,  Mr.  Sir 
licitor,  Serjeant  liary,  £uid  Sir  Fletcher  Morton,  whether  the* 
opposed  admitting  his  Lordship  to  bail.  They  declaretl  thsi 
they  would  neither  oppose  nor  consent  to  it,  but  left  it  to  il>f 
Court,  as  the  prosecution  was  instituted  for  public  justice  onh 

Lord  Mansfield. ^ — As  no  affidavits  have  been  read,  viedi 
not,  and  cannot  go  into  the  merits.  But  upon  the  circumsiaiKT- 
tliat  do  appear,  we  think  there  is  strong  reast)n  to  take  l>ii' 
Ilia  Lonlsliip'.'!  surrender  is  u  clear  proof,   that  he  does  n" 

((p)  2  lluisk.  P.  C.  e.  m,  i.  .'i3,  arc. 


HILARY  TERM,  8  QEO.  III.  K.  B. 

mean  to  run  away.  Let  them  therefore  be  discharged,  upon 
giving  bail  (his  Lordship  in  4,000/.  and  four  sureties  in  1,000/. 
each;  and  the  two  women  in  4O0L  each,  and  four  sureties  in 
100/.  each)  to  appear  at  the  next  Surry  Assizes  (^). 

N.  B.   They  were  indicted  at  the  next  Assizes,  and,  upon  a 
trial  of  many  hours,  acquitted. 
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{q)  The  Justices  of  K.  B.  may  bail  in 
all  cases  at  their  discretion,  4  Inst.  71 ; 
2  H.  H.  P.  C.  129 ;  Com.  Dig.  Bail,  (F 
3,  4) ;  R.  V.  Rudd,  1  Cowp.  333,  per  Ld. 
Man^ld;  except  in  the  case  of  a  contempt 
of  the  House  of  Lords  or  Commons,  or 
any  other  Court  at  Westminster;  see  Mur^ 
ray*s  Ca.,  1  Wils.  299;  Brats  Crosby's 
Case,  post,  755 ;  R,  y.  Flower,  8  T.  R. 
314;  4  Bla.  Comm.  299.  And  unless  it 
sufficiently  appear  to  the  Court  upon  the 


warrant  of  commitment,  that  a  felony  has 
been  committed,  they  are  bound  to  bail  a 
prisoner  brought  before  them  by  habeas 
corpus;  R.  ▼.  Judd,  2  T.  R.  255 :  R,  v. 
Remnant,  5  T.  R.  169;  R.  y.  Marks,  8 
East,  157. — See  Bac.  Abr.  Bail  in  Crim. 
Co.;  2  Hawk.  P.  C.  c.  15,  s.  79.  But  a 
hab,  eorp,  is  not  grantable  to  bring  up  a 
prisoner  of  war;  Spanish  Sailor's  Case, 
post,  1324. 


The  Kino 

V. 

Lord  Balti- 
more. 


EASTER  TERM,— 8  Geo.  III.  1768.— K.  B. 


The  King  v.  Butler  and  Others. 

Motion  to  quash  an  appointment  of  the  defendants  to  be  The  Court  will 
overseers  of  the  poor  of  the  town  of  Guildford  in  Surry,  made  ^^^l^^f^^ 
by  James  Goodyer  and  John  Pecke,  two  of  the  corporation  ovmeen,  after 
justices,  on  Easter  Monday,  20  April,  1767:  there  being  ano-  their  year  ii  wi- 
ther appointment  made  *by  William  Savage,  the  Mayor,  and  ^^  '•*^Sn 
Thomas  Parker,  one  of  the  county  justices,  of  two  other  per-  hasnotexdusiye 
sons,  on  Easter  Sunday,  19  April,  wnich  was  insisted  on  to  be  right  to  appoint, 
the  only  vaUd  appointment,  as  being  prior  in  point  of  time,  ^S^*?J°*?**  ^ 
though  alleged  by  the  defendants  to  have  been  made  clan-  r  "IgJo    1 
destinely  and  fraudulently,  at  one  o'clock  in  the  morning.  The 
statute  43  Eliz.  c.  2,  was  also  strongly  reKed  on  in  favour  of  Mayor  or  head 
the  Mayor's  appointment;    which,  in  sect.  8,   enacts,  that,  jJJjI^te^aA 
^'  Mayors,  bailiflfs,  or  other  head  officers  of  every  town  cor-  not  the  loie  ap- 
**  porate,  being  justices  of  the  peace,  shall  have  the  same  au-  pointmentof 
**  thority  within  their  respective  jurisdictions,  either  in  Sessions  ®^^**"" 
^*  or  out  of  it,  as  is  given  by  the  said  act  to  any  two  justices  of 
''  the  peace;  and  no  other  justice  or  justices  to  enter  or  meddle 
*'  there."    This,  Dunning,  Solicitor-General,  argued,  was  to 
be  confined  to  the  Mayor  or  other  presiding  officer  only,  and 
that  he  alone  has  the  power  of  appomting  overseers;  especially 
as,  by  the  same  section,  aldermen  of  London  are  invested  with 
the  same  power  in  their  respective  wards.   In  sect.  9,  accounts 
are  to  be  made  up  before  the  said  head  officer  in  the  singular 
number.     By  sect.  10,  in  case  no  appointment  of  overseers  be 
made  in  a  town  corporate,  the  penalty  of  51.  is  laid  upon  the 
mayor,  alderman,  (viz.  of  London),  or  heads  officer  only ;  where- 
as in  counties  it  is  laid  upon  every  acting  justice  of  the  peace. 
And,  in  sect.  11,  the  warrant  for  recovering  the  penalties  is  also 
grantable  in  the  same  manner. 
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Tai  Ki»a  But  by  Lord  Mansfield,  C.  J. —  Cut   bono  is  this  apjib- 

"^  tior  now  made  Ut  quash  the  appointment   after  the  year  t? 

■    ""y-"-    .   expired?     Upon  this  ground  alone  the   rule  must  hatebta 

discharged.  But  I  would  [not]  have  it  thought,  thatlpmn 
^^■^  off  upon  this  ground,  because  I  have  any  cloubt  of  the  queuio. 

^^^H  The  doctrine  endeavoured  to  be  maiutaiiied  i^  a  very  iOaa^ 

^^^P  one.   What,  shall  a  mayor  ofa  town  corporate (r),  (wherethra 

^^^"  may  be  a  dozen  parishes,  where  the  right  of  voting  for  hieb- 

I  hers  perhaps  may  be  by  scot  and  lot,   and  he  the  returmfif 

'  officer),  shall  he  alone  appoint  all  the  overseers  in  the  lowii! 

I  Had  such  a  power  been  ever  dreamt  of  before,  it  must  hat 

I  been  contested  over  and  over,  and  would  long  since  have  brai 

corrected  by  Parliament.  The  statute  only  means  to  give  jq^ock 
1  in  corporations  and  head  officers,  where  there  are  nojusik**, 

the  same  power  as  justices  in  counties ;  in  Sessions,  (where  liim 
[     •651     ]  *are  justices],  as  well  as  out  of  it.     Quod  omnes  jiuslk.  ft* 

ceMenini.     Qu.  Is  there  any  determination  that  an  appraci- 

ment  on  a  Sunday  Ls  good  ? 

I  Aston,  J, — I  have  a  note  from  Mr,  J.  Bathurst,  of  K.  lai 

Ckrkenwellis),  P.  13  Geo,  1,  that  an  appointment  mmie  m 
£aster  Sunday  shall  be  good,  it  being  a  work  of  charily,  (fitt 
Foley,  4'.  Determined  on  another  point,  because  not  said  to  bt 
tubatantial  householders). 
Lord  Man8F!f.i,d. — Notwithstanding  that  reason,  I  »hodJ 
think,  that  an  appointment  on  a  Simday  is  primd  Jaae  dn- 
destine  and  bad  (t). 

Yates,  Aston,  and  Willes,  Js.,  agreed,  that  the 

Rule  be  discharged. 


(r)See50G.  3.  c.  49.  ..4. 

(()Fo1ey,4;   1  BoU,  IT.     Ansppninl- 

a  Sunday  is  good  ;    bui  ii  ceroinW  a  " 

menl  made  bsn't jS<i> and  Hiihoul  colluHoti 

a  liay  for  such   purp'""    •■   lbe«,  ui 

on  a  Sunday  »  good;  and  ll'sutli  appoini- 

tlierefori- 1  will  doI  give  my  sanciioaif  UT 

mentbe  prior  lo  one  made  hy  oihei  juj- 

ticd  on  the  «me  d«y,  it  will  be  the  T-lid 

om;  Jt.  t.  MtTchant  irnd  AOtn,    1  Bolt, 

directed  to  make  a  new  one  ;  R.  (,  Bnie- 

!l.     "  There  ia  ailiilinitiun  hEUnwn  mi- 

teater,  1  Cowp.  139.   After  the  mip.DKB 

niilnJBl  and  judicial  act.,  for  tliL'  first  may 

be  doue  upon  ihe  SalibMli  day,  bui  juili- 

ing,  they  ar«  /unrti  affleio,  and  oo  «t; 

ri«l  ads  may  nul.      Per  Manias^,  C.  J., 

magialrate!  can  appoint  anothtl  armai 

in   WaiU  1.  Inb.    of  Sloh:,.  Gudb.  2K0  ; 

in  ibc  place  of  one  claiming  to  be  cinniii- 

Smnui  V.  Broome,  ante.  490,  528. 

but  luch  ovEneer  niii^i  appeal  to  ibr  i^- 

(0  So  «he,e  ihete  being  a  co.iiesl  be- 

(iuni;   A  v.  Crtat  Marlou,   S  East,  W 

tween  (wo  adrenie  sell  of  borough  jUKlicei, 

At  that  time  the  appointment  ko  if^oH 

each  Ml  met  before  midnight  of  Easter  Eve, 

tu  be  made  early  In  Ea«er  w«k,  w  «*■ 

and  each  began  making  [heir  appmntruei>ta 

in  one  month  after  R&ster,  by  43  Elu. .  i- 

Iha  inaUnt  ihe  dock  bad  lUiick  twelve, 

i.  1.     But  now,  by  34  Geo.  3.  f.  SI,  ■i' 

and  IB  cunlinued  for  two  bmin. ;  and  one 

or  within  14  day>   ncit  after.     S«B.' 

Sunday  morning,  Lo  d  Mamfirld  Itiii,  "  I 

Sorrow,  a  S.ra.  1123,  1  Boti.  K. 

do  not  kniin'  ibuC  there  ii  any  authority 

niin  tiils,  on  this  special  case.     Messrs.  Henzleman  purchased  iron 
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the  plaintiffs  the  goods  in  question  by  their  packer^  and  they        Orbbh 
'    were  delivered  to  the  defendants,  their  dyers,  to  be  dyed  on  *•  ^^ 

>  their  (Messrs.  Henzleman's)  account.  Afterwards,  Messrs.  v  y  '  ^ 
I  Henzleman  and  the  plaintiffs  agreed,  that  the  plaintiffs  should  in  the  couneof 
•I  have  their  goods  back  again,  who  demanded  them  from  the  trade,  but  for  the 
»    defendants,  offering  to  pay  what  was  due  for  the  dying  of  J  ?f     ^  * 

them,  but  the  defendants  insisted  upon  being  also  paid  a  debt 
r  due  from  Messrs.  Henzleman  for  dying  other  goods,  over  and 
above  the  price  of  dying  these.  The  occasion  of  Messrs.  Hen- 
zleman*s  agreeing  that  the  plaintiffs  should  have  their  goods 
again,  was  their  (the  Henzlemans)  having  failed  in  their  cir- 
cumstances ;  and  it  was  proved,  that  after  notice  of  this  failure 
the  defendants  had  delivered  back  eleven  pieces  to  Messrs. 
Aston  and  Hodgson,  which  had  •in  like  manner  been  bought  [  652  J 
of  them  by  Messrs.  Henzleman's  packer,  and  sent  to  the  de- 
fendants to  be  dyed  on  Messrs.  Henzleman's  account,  without 
insisting  on  being  paid  more  than  was  due  for  dying  the  same; 
and  they  had  also  delivered  back  to  the  plaintiffs  five  nieces  in 
white,  without  being  paid  any  thing  for  them.  Qu.  Whether, 
under  these  circumstances,  the  defendants  have  a  Uen  upon 
these  goods,  for  anything  more  than  the  price  of  dying  the 
same? 

This  case  was  argued,  at  the  bar,  in  Michaelmas  and  Hilary 
Terms;  and  for  the  plaintiffs  were  cited,  Bro.  tit.  Distress ,  92; 
Ex  parte  Deeze,  1  Atk.  228;  Ex  parte  Ockenden,  1  Atk.235: 
for  tne  defendants,  Prec.  Chanc.  580;  1  Stra.  556. 

And  in  this  Term  Lord  Mansfield,  C.  J.,  delivered  the 
.opinion  of  the  Court. — This  case  is  exactly  the  same  as  if  the 
action  had  been  brought  by  Henzleman,  tne  plaintiff  standing 
in  his  place.  The  general  question  is,  how  far  the  plaintiffs 
are  bound  to  do  justice  to  the  defendants  for  a  real  debt  due 
to  them  from  Henzleman,  before  they  can  recover  back  these 
specific  goods,  or  damages  instead  of  them.  The  justice  of 
allowing  cross  demands  is  supported  by  natural  equity:  the 
balance  only  is  reallv  due  in  such  cases.  But  the  common  and 
established  forms  of  law  have,  in  general,  directed  separate  re- 
medies to  be  mutually  had  by  different  actions ;  and  though, 
where  the  nature  of  the  transaction  consists  in  a  variety  of  re- 
ceipts and  payments,  the  law  allows  the  balance  only  to  be  the 
debt ;  yet,  where  mutual  debts  stand  unconnected  with  each 
other,  the  law  hath  said,  they  shall  not  be  set  off.  And  Courts 
of  equity  have  followed  this  rule,  merely  because  it  was  the 
law.  Tne  natural  reason  of  mankind  was  first  shocked  at 
this  doctrine  in  the  case  of  bankrupts;  they  thought  it  hard,  MaKut 
♦that  a  person  should  be  bound  to  pay  the  whole  that  he  owed  [  "®  J 
to  the  bankrupt,  and  receive  only  a  dividend  of  what  the  bank- 
rupt owed  him(27).  This  therefore  was  provided  for  by  the 
statutes  4  Ann.(tf)  and  5  Geo.  2{w\  Where  there  was  no 
bankruptcy,  the  justice  of  setting  off,  (especially  after  death  in 

(o)   Oughlerlony  v.  Eatterhy,  4  Taunt      But  aee  6  G.  4,  c.  16|  •.  50. 
8S8 ;  TampHn  t.  Digg^,  2  Camp.  812.—         («)  C.  17.  («)  C.  SO,  s.  28. 


if 
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Orebn        the  administration  of  assets)  struck  men  next,  and  was  there- 
».  fore  provided  for  by  the  statutes,  2  Geo.  2{x)f  and  8  Geo.  2(y), 

Farmer,  ^f  get-offs.  But  these  statutes  do  not  extend  to  create  any  lien 
on  specific  goods,  unless  where  they  can  be  construed  to  be 
deposited  as  a  pledge.  Natiiral  equity  is  certainly  much  in 
favour  of  liens,  so  that  courts  of  justice  have  always  leaned  that 
way  as  far  as  was  consbtent  with  positive  law.  They  will 
therefore  imply  a  contract  of  lien  from  the  general  course  of 
trade,  or  from  the  nature  of  the  particular  mode  of  dealing  be- 
tween the  parties.  So  where  one  has  acted  as  a  factor  for  an- 
other, every  thing  in  his  hands  is  construed  to  be  a  pledge. 
Two  remarkable  cases  have  been  cited  at  the  bar, — Ex  parte 
Deeze,  and  Ex  parte  Ockenden;  both  of  them  well  reported  by 
Atkyns  {«).  In  tne  former.  Lord  Hardwicke  inclined  to  favour 
liens ;  but  after  mature  deliberation  he  was  of  opinion  in  the  lat- 
ter, that  he  could  not  bring  the  goods  detained  within  the  ge- 
neral rule  of  liens.  Both  were  bankrupt  cases.  I  have  notes 
of  both.  The  one  was  the  case  of  a  packer,  who  wets  allowed 
to  retain  cloth  for  other  debts  besides  what  was  due  for  pack- 
ing: The  other  of  a  miller,  who  wtis  not  allowed  to  retain  com 
for  other  debts  than  the  price  of  the  grinding.  In  this  case, 
according  to  my  own  note.  Lord  Hardwicke  said,  '*  Here  is  no 
evidence  of  a  contract  for  a  specific  lien,  nor  of  a  lien  arising 
by  the  general  course  of  the  trade.  The  law  has  created  a 
specific  lien  for  the  price  of  grinding  the  corn;  can  I  carry 
"  it  farther?"  Atkyns  reports  oiJy  what  was  said  on  12th  Au- 
gust, 1754:  It  stood  over  to  the  20th  December;  and  no  pre- 
cedents being  then  produced  to  the  contrary,  he  determined, 
according  to  his  opmion  in  August,  as  reported  by  Atkyns. 
If  these  two  cases  at  all  clash,  the  weight  of  authority  is  cer- 
tainly more  preponderant  in  the  latter,  which  was  more  ma- 
[    ^654    ]  *turely  considered.     But  I  think  them  very  consistent.     A 

packer,  according  to  the  course  of  trade,  is  certainly  entitled 
to  a  lien  upon  all  goods  in  his  hands,  being  in  the  nature  of  a 
factor.  Let  me  apply  the  principles  of  OckendetCs  Case  to  the 
present.  Here  is  no  factor,  no  agent,  concerned :  No  transac- 
tion but  the  mere  manufacture  of  dying :  No  course  of  trade  or 
general  usage  to  create  a  specific  hen:  No  particular  circum- 
stances of  their  method  of  dealing  with  Henzleman.  The  very 
manner  of  dealing  shews,  they  relied  merely  on  his  personal 
credit.  We  are  therefore  all  of  opinion  that  the  defendants 
had  no  lien  in  the  present  case,  but  for  the  price  of  the  dying  of 
these  specific  goods  (a):  and  therefore, 

Postea  must  be  deUvered  to  the  plaintiffs ;  the  price  of  the 
dying  being  deducted  at  the  trial  out  of  the  damages  given 
by  the  jury. 

(ar)  C.  22,  8.  13.  a  general  balance ;  on  which  the  learned 

(y)  C.  24,  s.  5.  reporter  observes  in  a  note,  that  the  same 

(«)  See  the  observations  of  Lord  yf /van-  was  said  in  argument  in   Whitehead  v. 

ley  on  these  two  cases,  3  Bos.  &  Pul.  497  ;  Faughan,  25  G.  3,  (1  Co.  B.  L.  566),  but 

and  also  Jones  v.  Smith,  2  Vcs.  J.  372-8.  that  he  had  not  beien  able  to  meet  with 

(a)  In  6  East,  523,  A,  D.  1805,  it  was  any  case  in  which  it  had  been  ao  ruled: 

said  in  argument,  that  a  dyer  has  a  lien  for  he  mentions  the  case  of  dote  v.  IToler- 
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houte,  at  York  Assizes  before  Rooke,  J., 
where  the  defendants,  dyers  at  Hali&x, 
claimed  to  retain  for  their  general  balance, 
on  the  ground  of  usage ;  but  the  jury  ne- 
gatived such  usage  and  found  for  the  plain- 
tiff; and  the  Court  of  K.  B.  afterwards 
discharged  a  rule  for  a  new  trial.  T.  42 
O.  8.  But  at  Nisi  Prius,  A,  D.  1801, 
where  the  defendants,  being  dyers,  gave 
evidence  that  it  was  the  practice  of  the 
trade  to  be  entitled  to  a  lien  for  the  gene- 
ral balance.  Lord  Kenyan  observed  that  it 
was  established  in  the  case  of  bankers, 
packers,  and  wharfingers,  that  they  were 
entitled  to  such  lien ;  and  that  he  was  of 
opinion  with  Lord  Mantfield,  in  Oreen  v. 


Famer,  that  a  lien  was  established  by  the 
general  course  and  practice  of  the  particu- 
lar trade.  The  jury  under  his  direction 
found  for  the  defendants ;  Savill  v.  Batch- 
ard,  4  Esp.  N.  P.  53.  So  tlie  lien  of  a  car- 
rier for  his  general  balance  may  be  infer- 
red from  die  evidence  of  the  particular 
mode  of  dealing  between  the  parties ;  but 
it  is  not  to  be  &voured,  neither  can  it  be 
supported  by  a  few  instances,  it  not  being 
founded  in  the  common  law;  Rushforth 
V.  Ha4/ield,  6  East,  519  ;  Butler  v.  fVoot- 
cot,  2  N.  R.  64,  S.  P.  And  see  Ex  parte 
Stnithf  6  Ye^  Jun.  447 ;  Foxcraft  v.  De- 
vonthire,  atUe,  193. 


Green 

r. 
Fakmer. 


Perkins  on  demise  of  Vowe  v,  Sewell. 

S,  C.  4  Burr.  2223. 

XN  ejectment:  The  jury  found  a  special  verdict:  "That  one 
William  Dexter,  being  tenant  in  fee  of  the  premisses,  enfeoffed 
Henry,  Earl  of  Derby,  afterwards  K.  Henry  4,  to  hold  to  him 
and  tus  heirs.  Aftel*wards  the  King  by  letters  pateht  under 
the  duchy  seal  of  Lancaster,  2  Apnl,  7  Hen.  4,  reciting  said 
feoffment,  and  that  Margaret,  the  wife  of  John  Miton,  was 
grand-daughter  and  heir  of  William  Dexter ;  and  that  Miton 
and  his  wife  had  petitioned  the  King  to  be  fully  reinfeoffed 
thereof;  nous  veullantz  cele  partie  soil  fait^  ceo  que  loy,  bone 
yoy,  ^  conscience  demandent,  have  of  our  special  grace  given 
and  granted  to  the  said  John  Miton  and  Margaret  his  wife, 
and  me  heirs  of  the  body  of  the  said  Margaret,  the  said  pre- 
misses to  be  holden  as  of  the  King  and  his  heirs,  Dukes  of 
Lancaster,  as  of  the  duchy  of  Lancaster  in  chief  for  ever; 
with  reversion  to  the  King  and  his  heirs,  Dukes  of  Lancaster, 
on  failure  of  issue  of  said  Margaret:  Which  grant  was  con- 
firmed to  Leonard  Vowe,  by  letters  patent  under  the  Great 
Seal,  1st  October,  *20  EUz.(6);  and  again  11th  December, 
27  Eliz.  on  a  surrender  of  the  former  grant  by  Thomas  Vowe, 
to  be  holden  by*  the  20th  part  of  a  knight's  fee  and  not  in 

capite. — 

Pedigree. 


An  estate  tail 
with  reversion 
to  the  King  in 
fee,  must  be 
clearly  of  the 
gift  or  provision 
of  the  King,  to 
be  protected  by 
stot.  34  Hen.  8, 
c.  20,  from  be- 
ing barred  by  a 
common  reco- 
very. 


[    •655    ] 


(b)  These  grants  are  more  fully  stated 
in  Fowe  v.  Smithy  cited  in  T^gaVs  Ca.,  1 0 
Bep.  110  b;  and  it  appears  there,  112  a, 
that  the  grant,  by  H.  4,  was  under  the 


duchy  seal,  whereas  it  ought  to  have  been 
under  the  Great  Seal,  which  tvas  no  doubt 
the  reason  of  the  confirmatory  gprant  MSS, 
Serj.  Hill. 


VOL.  I. 


M  M 
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PKDIGREE. 


WILLIAM  DEXTEB. 


THOMAS  VOWE. 

SuffereJ  a  recovery,  170G. 
Oi.  lTt1]Se|!l«nibcr,  ITCS. 
Will  dated  l8ihAug.lTe6. 


On  30th  JIarcli,  1652,  Thomas  Xovre,  tlieii  heir  of  the  Ih-i 
of  Margaret  Miton,  on  his  marriage  with  Jane  Do«iev  r]i 
]  •  feoftetl  John  Fish  and  Thomas  Collins ;  to  the  use  of  lira?;: 
for  life;  remainder  to  said  Jane  for  life;  rem«inder  to  II. 
heirs  of  the  body  of  said  Thomas  Vowe  on  said  Jane  begoUt: 
remainder  to  his  own  right  heirs:  and,  in  Kaster  Term,  li'''- 
levied  a  fine  to  said  uses.  On  'MiA  August,  KJDT,  htti'TM 
Vowe,  the  son  and  heir  of  the  body  of  the  said  Thoma;  :.r 
Jane,  on  his  marriage  with  Martha  Butler,  covenanted  tolc> 
a.  fine,  which  was  afterwards  Icvjed ;  to  his  own  use  for  litV:  ri 
mainder  to  trustees  to  jireserve  contingent  remainders;  reirj: 
det  to  said  Martha  for  her  hfe;  remainder  to  the  first  andothe 
sons  ottWrnMnage  vn  \a\Vwial%v  remainder  to  trustees  for 
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term  of  500  years  to  raise  portions  for  daughters;  remainder  Perkin* 
to  the  right  heirs  of  Leonard  Vowe.  On  19th  and  20th  May,  gg^i,!. 
1766,  Thomas  Vowe,  son  and  heir  of  said  Leonard  and  Martha  ^ 

Vowe,  by  lease  and  release  made  a  tenant  to  the  prcedpe,  and 
declared  the  uses  of  a  common  recovery  (which  was  accordingly 
suflTered,  Term  Trin.  1766)  to  himself  in  fee.  18th  August, 
1766,  Thomas  Vowe  made  his  will  duly  attested,  reciting  his 
father's  settlement  on  him  and  his  brothers  in  tail  male,  23d 
August,  1697,  which  he  had  inadvertently  barred  by  a  reco- 
very, and  his  intentions  to  restore  the  same :  he  therefore  de- 
vises the  premisses  to  trustees,  to  pay  out  of  the  rents  and  pro- 
fits his  debts,  legacies,  funeral  expences,  and  certain  other 
charges ;  and  afterwards  to  his  nephew  Thomas  Vowe  and  the 
heirs  males  of  his  body ;  remainder  to  his  nieces,  Martha  Vowe, 
Mary  Spragging,  and  Lucy  Shuter,  in  tail  general ;  remainder 
to  the  daugnters  of  Thomas  Vowe ;  remainder  to  his  own  right 
heirs.  Thomas  Vowe  the  testator  deceased,  17th  September, 
1766;  and  Martha  Vowe,  Mary  Spragging,  and  Lucy  Shuter 
became  thereby  heirs  of  the  bodies  of  the  several  grantees  in 
the  letters  patent  of  King  Henry  4  and  Queen  Elizabeth.  The 
questions  arising  upon  this  special  verdict  were;  1st.  Whether 
the  entail  created  by  the  letters  patent  of  Hen.  4,  with  rever- 
sion to  the  King  in  fee,  was,  under  all  its  circumstances,  such 
an  estate  tail  as  was  protected  from  being  *  barred  by  a  com-  [  ♦657  ] 
mon  recovery  by  virtue  of  the  statute,  34  Hen.  8,  c.  20  ?  2dly. 
Whether,  supposing  it  so,  in  case  the  reversion  had  been  to 
the  King,  in  right  of  his  Crown,  it  makes  any  difference,  that 
this  is  to  the  King  in  right  of  his  duchy  of  Lancaster.  But  the 
Court  directed  it  to  be  argued  only  on  the  first  question  at 
present;  for,  if  that  was  with  the  plaintiff,  the  second  was 
quite  unnecessary.  It  was  accordingly  ai'gued  in  Hilary  Term, 
by  Hilly  for  the  plaintiff,  and  Glyn,  Serjeant,  for  the  defend- 
ant; and  in  the  present  Term,  by  Eyre,  Recorder  of  London, 
for  the  plaintiff,  and  Blackstone  for  the  defendant. 

For  the  plaintiff  it  was  insisted, — 1st.  That  no  estate  is  in- 
tended to  be  protected  by  this  statute,  but  such  as  has  been 
given  or  provided  by  the  King,  in  reward  of  some  special  ser- 
vices ;  becaiHe  the  preamble  to  the  act  speaks  only  of  estates 
granted  upon  such  considerations,  ^dly.  That  the  present 
grant  appears  upon  the  face  of  it  to  be  merely  a  restitution  of 
what  belonged  of  right  to  the  grantees ;  an  act  of  justice,  and 
not  of  bounty  in  the  King ;  ceo  que  loy,  bonefoy,  ei  conscience 
demandent;  for  which  purpose  it  must  be  supposed,  either,— 
3dly.  That  a  legal  title  subsisted  in  the  grantees,  paramount 
the  title  of  King  Henrv  IV,  by  means  of  some  condition  or 
defeazance  annexed  to  William  Dexter's  feoffment  of  the  Earl 
of  Derby :  or,  4thly.  That  Dexter  and  his  heirs  had  an  equi- 
table right,  and  that  King  Henry  IV,  when  Earl  of  Derby,  was 
merely  a  feoffee  to  uses. 

To  this,  it  was  answered  for  the  defendant, — 1.  That  if  the 
words  of  an  enacting  clause  are  wider  and  more  extensive  than 
the  preamble,  the  preamble  shall  not  *narrow  and  confine  theqi :  [    *  658    \ 
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that  though  the  principal  purview  of  the  act  is  to  protect  such 
estates  tail  as  are  granted  for  services  done,  vet  that  is  not  the 
only  reason.  The  diminution  of  the  Kings  feodal  rights  is 
also  expressly  alleged  as  another  reason,  which  will  happen 
oftener  by  cutting  off  entails,  and  thereby  preventing  infancies 
and  wardships.  That  if  services  were  indispensably  necessary 
to  bring  a  grant  within  the  protection  of  the  statute,  the  law 
would  at  this  distance  of  time  presume  them:  that  in  the  statute 
of  fines,  32  Hen.  8,  c.  36,  there  is  the  same  protection  of  estates 
tail,  the  reversion  of  which  is  in  the  Crown,  and  in  pari  ma- 
terid  both  statutes  should  be  uniformly  construed.  That  in 
1  And.  140,  and  Co.  Litt.  373,  where  this  statute  is  fully  ex- 
plained, not  a  word  appears  that  services  must  be  stated  in  the 
grant  (c).  2.  That  an  entail,  which  has  lasted  360  years  under 
the  protection  of  this  statute,  ought  not  now  to  be  shaken  by 
presumptions  and  conjectures.  Its  having  been  so  long  un- 
barred gives  a  presumption,  that  the  owners  knew  it  was  un- 
barrable.  The  first  attempt  to  alter  the  entail  was  in  1652, 
when  there  was  no  King  in  being;  and  all  the  crown  lands,  as 
well  in  reversion  as  in  possession,  were  vested  in  trustees  for 
9ale(d):  and  if  the  reversion  is  once  out  of  the  Crown,  the 
protection  is  gone;  Co.  Litt.  372  b;  2  Jon.  251  (e).     After 


(c)  The  purview  (in  the  enacting  part) 
provides  against  recoveries  suffered  by  tuch 
tenants  in  tail,  and  Ld.  Coke,  in  Co.  Lit 
873  a,  says,  that  although  the  word  '*8uch" 
may  seem  to  couple  the  body  of  the  act  to 
the  preamble,  yet  ''such*'  shall  be  taken 
for  "such  in  equal  mischief;"  and  there* 
fore,  and  from  expressions  in  the  act,  he 
held  the  body  of  the  act  should  extend  to 
fiiture,  though  the  preamble  is  of  past, 
gifts  in  tail.  This  authority  makes  against 
Blackstone,  though  cited  by  him,  because 
he  before  admits  the  principal  intent  of  the 
act  is  to  prevent  such  estates  tail,  as  are 
granted  on  services.  In  fiu:t  the  only  mis- 
chief intended  to  be  remedied  was  the 
alienation  of  such  estates  tail;  therefore, 
according  to  Blackstone's  concession,  the 
alienation  of  such  estates  as  were  not 
granted  for  services  is  not,  to  use  Lord 
Coke'i  words,  in  equal  mischief  with  those 
mentioned  in  the  preamble,  and  conse- 
quentiy  the  word  "such"  in  the  body  of 
the  act,  construed  by  him  to  mean  "such 
in  equal  mischief"  does  not  extend  to  them. 
Indeed,  the  only  mischief  appears  by  the 
preamble  to  be  the  alienations  of  estates 
tail  granted  for  services,  and  therefore  the 
act  ought  to  have  been  construed  to  extend 
no  ftirther;  even  if  there  had  been  in  the 
purview  no  words  of  reference  to  the  pre- 
amble: but  as  there  are,  it  seems  no 
ground  for  rejecting  them. 

The  other  part  of  Blackstone's  argument, 
that,  at  this  distance  of  time,  services  should 
be  presumed  (if  necessary)  admits  of  this 
answer,  that  a  different  consideration  from 
services  is  expressed  in  the  grant;  and  it  is 
not  only  a  different  consideration,  but  a 
consideration  absolutely  inconsbtent  with 


that  of  services,  and  therefiore  incompatible 
with  such  a  presumption  as  mentioned  by 
Blackstone.  As  to  the  st.  S2  H.  8,  c  36, 
there  is  not,  as  mentioned  by  Blackstone, 
the  same  protection  of  estates  tail,  the  re- 
version of  which  is  in  the  Crown:  for  that 
act  does  not  expressly  provide  that  a  fine 
shall  not  bar  estates  tail,  the  reversion  of 
which  u  in  the  Crown,  as  the  34  H.  8,  & 
20,  does  with  respect  to  recoveries;  but  it 
leaves  such  fines  to  be  of  the  like  force,  as 
if  the  act  had  not  been  made:  and  Lord 
Coke  (372  b,  373  a)  is  of  opinbn,  that  a  fine 
with  proclamations  will  not  bar  such  estates 
as  are  by  that  act  notbarrable  by  recoveries, 
by  reason  of  the  words  in  34  H.  8,  there 
particularly  taken  notice  of  by  Lord  Coke. 
As  to  the  last  part  of  Blackstone's  argu- 
ment, that  "not  a  word  appears  in  1  And. 
140,  and  Cp.  Lit.  373,<lhat  services  must 
be  stated  in  the  grant;"  the  consideration 
ought  to  be  mentioned,  and  b  so  of  course; 
or  if  not,  in  what  cases  the  omission  may 
be  supplied  by  averments  and  proofs  is  s 
matter  that  naturally  would  not  occur,  or 
if  it  did  occur,  would  not  be  necessary  to 
be  enquired  into,  in  the  construction  of  this 
act:  but  the  Judges,  in  the  case  referred  to 
in  1  And.  140  [Wiseman  v.  Bernard;  S.  C. 
2  Rep.  15  a,  Moor,  195]  took  notice  of  the 
recital  of  the  act,  and  that  the  word  "  such" 
in  ail  other  parts  of  the  act  applies  to  no 
"recoveries,  tenures,  or  lands,  but  such  as 
were  before  mentioned."  MSS.  Serf.  Hill. 

(d)  See  Mitford  v.  Eiliott,  8  Taunt  1, 
1  B.  Mo.  434. 

(e)  Gardner  v.  BamMdge,  there  dted, 
and  also  in  T.  Raym.  288,  358,  by  the 
name  of  Oardimr*t  Caie.  See  abo  Lord 
Cheeierfefd's  Ca.,  Hardr.  409. 
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the  fines  in  1652  and  1697,  the  lands  are  resettled  in  tail.    3.      pbrkiits 
That  there  is  no  ground  to  suppose  a  condition  or  defeazance  v. 

annexed  to  Dexter's  feoffinent^  as  the  feofiment  is  recited  and  >  ^^^^^^  ^ 
no  mention  made  of  any  defeazance  or  condition.  4.  That  sup- 
posing the  Earl  of  Derby  a  feoffee  to  uses,  which  is  not  proved, 
still  the  grant  of  Henry  IV,  was  free  and  gratuitous.  For  as 
the  law  of  uses  then  stood  before  the  stat.  1  Ric.  3,  c.  5,  if  the 
King,  when  a  private  man,  was  seised  to  a  use,  upon  the  as- 
sumption of  the  Crown  the  use  was  extinguished,  and  the  King 
became  absolute  owner  of  the  estate.  Fiele  stat.  7  Hen.  4, 
c.  5,  &  12.  To  regrant  it  to  the  feoffor  might  be  generous 
and  honourable,  but  was  (legally  speaking)  gratuitous.  Biit 
it  could  not  be  the  execution  of  a  ♦use;  because  the  King  [  ^659  ] 
only  grants  an  estate  tail,  reserving  the  fee  in  himself; — ^makes 
it  a  tenure  in  capite; — and  to  be  holden  of  the  duchy  of  Lan- 
caster :  which  is  quite  incompatible  with  the  idea  of  the  Earl 
of  Derby  being  merely  a  feoffee  to  uses,  which  must  be  exe- 
cuted in  the  same  plight,  as  when  the  original  feoffinent  was 
made. 

Lord  Mansfield,  C.  J. — It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where  the 
enacting  part  is  clearly  larger  than  the  preamble.  But  in  this 
case  the  estates  mentioned  in  the  enacting  part  clearly  refer 
to  those  in  the  preamble  by  the  word  "  such^"  which  runs 
through  the  whole.  It  must  therefore  be  admitted,  that  in 
order  to  obtain  the  protection  of  the  statute  of  Hen.  8,  the 
estate  tail  must  be  of  the  gift  or  provision  of  the  King,  by  way 
of  reward.  As  for  the  services,  which  are  the  consideration  of 
such  gift,  these  must  at  a  distance  of  time  be  presumed,  and 
need  not  be  proved.  To  take  it  out  of  the  statute  you  must 
shew  that  it  is  not  of  the  gift  or  provision  of  the  Kins*  And 
in  the  present  case  it  is  plainly  not  so  upon  the  face  of  it.  The 
petition  is  founded  upon  no  other  consideration  than  that  Eli- 
zabeth Miton  was  cousin  and  heir  of  Dexter,  who  enfeoffed  the 
Earl  of  Derby.  No  merits  are  mentioned,  notwithstanding 
the  statute  of  4  Hen.  4,  c.  4,  was  then  recent.  The  King 
himself  states,  that  he  was  boimd  to  make  the  grant  by  law^ 
good  faithy  and  conscience.  What  the  circumstances  of  fact 
were,  cannot  now  be  discovered,  whether  a  defeazance,  a  con- 
dition, or  a  use,  or  any  thinff  else :  nor  is  it  material  to  know. 
It  is  enough  that  the  King  has  recited  generally,  that  he  was 
bound  to  do  it.  It  cannot  therefore  be  a  gift.  As  to  the  ob- 
jection, that  the  King  granted  only  a  particular  estate,  and 
kept  back  the  fee,  that  might  be  all  he  was  bound  to  do. — 
Nor  can  we  reason  very  conclusively  from  the  conduct  of  such 
a. prince  as  Henry  the  Fourth.  He  might  possibly  do  only  half 
justice.  Such  things  have  happened  in  later  times.  Lord 
Anglesey,  after  the  Restoration,  was  obliged  to  restore  the 
estates  he  had  got  during  the  rebellion  in  Ireland ;  yet  many 
of  the  poor  owners  were  glad  to  compound,  and  take  leases  for 
99  years,  instead  of  the  fee.     Upon  the  whole,  as  the  estate 
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was  not  ♦of  the  Kin|gr*s  gift,  I  think  it  not  within  the  protec- 
tion of  the  statute,  and  therefore  the  recovery  is  good. 
^       Yates,  J.,  of  the  same  opinion*     The  Court  will  not  stretch 
1  to  enlarge  the  interpretation  of  a  statute  which  prohibits  the 
natural  right  of  aUenation  by  tenant  in  tail  (/). 
Aston  and  Willes,  Js.,  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


(/)  For  ao  estate  tail  of  the  gift  or 
provision  of  the  King  is  the  only  perpetuity 
Irhich  can  be  created  without  the  aid  of 
the  Legislature  (see  Mulgrave  ▼.  Mounson, 
8  Freem.  17) ;  andean  only  be  barred  by 
an  act  of  Parliament,  as  was  done  in  the 
case  of  Sir  R.  Strickland  by  30  G.  3,  c.  51. 
No  alteration  in  the  limitaUoDs  of  an  estate 
tail,  whereof  the  reversion  continues  in  the 
Crown,  will  enable  the  tenant  in  tail  to 
bar  his  issue ;  Murrey  dero.  Earl  of  Derby 
▼.  EytoHt  Sir  T.  Jon.  337 ;  T.  Raym.  260, 
286,  319,  338;  2  Show.  104 ;  PoUex.  491; 
where  the  learning  on  this  subject  is  discuss- 
ed at  great  length.  See  also  A/t*//br<f  V.  £/- 
Uottt  8  Taunt.  1 ;  1  B.  Mo.  434,  where  it  was 
held,  that  a  reversion  to  the  Crown,  ex- 
pectant on  the  determination  of  an  estate 
tail,  granted  by  the  Crown  to  a  subject  for 
services,  was  not  barred  by  either  of  two 
private  acts  of  Parliament,  which  had  been 
passed  for  confirming  a  settlement  of  the 


estate  made  by  the  tenant  in  tail,  which 
settlement  purported  to  bar  such  reversioD. 
Where  a  person  conveyed  lands  to  the. 
Crown,  to  the  intent  that  the  Crown  should 
reconvey  them  to  the  same  person  in  tail, 
reserving  the  ultimate  reversion  to  the 
Crown :  such  an  estate  was  held  not  to  be 
within  the  protection  of  the  statute,  it  be- 
ing  a  fraudulent  conveyance  to  create  t 
perpetuity;  Johnson  v.  Earl  ot Derby,  Pl- 
got  Rec.  201.  Where  a  tenant  in  tail  of 
the  gift  of  the  Crown,  the  reversion  in  the 
Crown,  suffered  a  common  recoTery  hrfmt 
the  34  H.  8,  he  gained  a  base  fee,  descend- 
ible and  alienable,  so  long  as  there  was  is- 
sue in  tail,  and  the  reversion  was  still  in 
the  Crown ;  NetU  dem.  Duke  of  AtM  v. 
Wilding,  1  Wils.  S75.  See  Pig.  Rec  83  tt 
seq. ;  Bac  Abr.  Prerog,  (E)  3,  pa.  554 ; 
Id.  Finet  Sf  H,  (C)  pa.  238 ;  Com.  Dig. 
Ettate^  (B  31);  Vin.  Abr.  Ccmmrn  Ree. 
(Z) ;  and  5  Cruise's  Dig.  454  (id  ed.). 
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Preference  of 
one  creditor  by 
a  bankrupt  in 
sendhig  him, 
without  his 
knowledge,  a 
bill  by  the  post, 
U  fraudulent 
and  void,  when 
done  on  the  eve 
of  the  bank- 
ruptcy. 
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Alderson  and  Others,  Assignees,  r.  Temple. 

iS*.  C.  4  Burr.  2235. 

At  B.  in  London,  in  contemplation  of  his  bankruptcy,  sent  a 
note  of  600/.,  given  him  by  Brian  and  Everard  in  exchange 
for  two  notes  of  300/.  each,  to  the  defendant  at  Trowbridge. 
The  letter  containing  this  note  was  put  into  the  post  on  Friday 
morning,  and  came  to  him  the  Monday  following;  and  on  the 
Saturday  morning  A.  B.  committed  several  acts  of  bankruptcy, 
upon  which  a  commission  issued.  The  defendant  was  a  credi- 
tor of  A.  B.  to  a  greater  amount  than  the  600/.  On  an  ac- 
tion against  the  defendant  by  the  as*signees  of  A.  B.,  for  the 
value  of  the  note,  a  case  was  reserved  upon  the  following  ques- 
tions:— 1.  Whether  this  was  a  complete  transfer  of  the  note  to 
the  defendant  by  merely  putting  it  in  the  post?— 2.  Whether, 
if  it  was,  such  a  preference  of  one  creditor  to  the  rest  would 
be  valid? 

Lord  Mansfield,  C.  J.— It  is  material  to  observe  what  is 
not  in  the  case,  as  well  as  what  is  in  it.  There  does  not  ap- 
pear any  course  of  dealing  between  the  bankrupt  and  Uie  de- 
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fendant  in  sending,  of  notes  indorsed.  The  letter  which  in- 
closed the  note  was  suppressed  by  the  defendant  at  the  trial. 
It  is  not  said  to  what  amount  the  debt  due  from  the  bankrupt 
to  the  defendant  was.  Nor  is  there  any  specific  appropriation 
of  the  note  by  the  bankrupt  when  he  sent  it.  It  is  also  found, 
that  Everard  and  Brian  were  creditors  for  two  notes  of  the 
same  amount  as  were  given  by  them  to  the  bankrupt  (a).  The 
only  question  therefore  is,  whether,  under  all  the  circumstances, 
the  indorsing  and  sending^ the  note  was  fraudulent,  and  there- 
fore void?  Commercial  transactions  should  be  determined  on 
solid  principles,  not  upon  nice  subtilties  of  law.  I  shall  therefore 
avoid  going  into  the  question,  whether  a  contract  is  complete 
with  or  without  delivery  of  possession.  The  true  rule  in  that 
case  is,  to  regard  the  soUd  justice  of  the  transaction  from  its 
own  circumstances.  If  a  man  has  bills  of  exchange  sent  by 
the  post,  or  goods  consigned  on  shipboard,  or  sent  by  a  com- 
mon carrier,  and  has  paid  a  valuable  consideration  for  them, 
the  contract  is  undoubtedly  complete.  But  if  the  considera- 
tion is  not  paid,  the  property  is  not  held  to  be  vested  by  such 

delivery.    In  the  case  of and  Atkyns,  cited  from  Strange  (6), 

the  honesty  of  the  case  might  induce  the  Court  to  make  the 
^judgment  they  did.     And  indeed,  that  judgment  may  be  sup-  [    *66S    ] 
ported  by  other  reasons  than  those  given  in  the  report. 

Now,  as  to  the  present  question:  Fraudulent  grants  and 
conveyances  are  acts  of  bankruptcy.  Other  fraudwent  grants 
are  made  void  {c).  All  acts  to  defraud  creditors,  or  to  defraud 
the  public  law  of  the  land,  as  the  statutes  of  bankruptcy  are, 
are  absolutely  void.  It  has  been  determined,  that  a  convey- 
ance of  all  a  man's  property  in  trade  to  pay  a  bond  fide  creditor 
of  the  most  meritorious  nature,  though  not  amounting  to  half 
the  debt,  is  fraudulent.  Why?  Because  it  is  not  an  act  in  the 
ordinary  course  of  business,  and  must  inevitably  produce  an 
act  of  bankruptcy,  and  it  defeats  the  equality  intended  by  the 
law.  So  if  the  conveyance  be  not  of  a//,  but  of  great  part,  and 
the  excepted  part  is  merely  colourable,  it  is  also  void.  If  the 
conveyance  be  for  the  benefit  of  all  the  creditors  except  one, 
or  naming  all  the  rest  and  omitting  him  (as  happened  in  a  Bris- 
iol  case),  it  is  void ;  and  so  held  by  Lord  Hardwicke,  If  the 
conveyance  be  to  distribute  all  his  effects  just  as  the  statutes 
of  bankruptcy  direct,  it  is  fraudulent  and  void ;  because  a  man 
shall  not  choose  his  own  assignees,  and  thereby  defraud  the 
law,  which  vests  the  power  over  bankrupts  in  the  Great  Seal(c/). 
A  general  question  has  been  started,  whether  a  man  may  or 
may  not,  at  the  eve  of  a  bankruptcy,  give  a  preference  to  a  par- 

(a)  This  sentence  seems  to  be  inaccu-  And  see  Neaie  v.  Ball,  2  East,  117,  and 

rate :  it  should  be,   **  were  creditors  for  the  cases  there  referred  to. 

two  notes  they  had  taken  in  exchange,  (c)  See  Hooper  v.  Smith,  antet  iil,nnd 

amounting  together  to  the  same  sum  as  the  cases  there  dted. 

note  given  by  them  to  the  bankrupt ;"  and  (d)  S.  P.  per  Lord  Mtaufield  in  Harmon 

which  two  notes  were  not  discharged;  see  v.  Fisher,  Cowp.  123,   and  in   Jttut  r, 

4  Burr.  2238.  Cooper,  Id.  C32 ;  per  Lord  Eldon,  C,  In 

(6)  jilHn  ▼.  Barwkk,  1  Stra.  165,  Fort  Button  ▼.  Morriton,  17  Vei.  J.  199. 
353,   10  Mod,  431,  11  Mod.  295,  S.  C. 


Alderson 

V. 

Temple. 
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ticular  creditor?  I  think  he  may,  and  he  may  not.  If  one 
demands  it  first,  or  sues  him,  or  threatens  him,  without  fraud, 
the  preference  is  good  {e).  But  where  it  is  manifestly  to  defeat 
the  law,  it  is  bad  (/).  In  the  present  case  there  is  no  course 
of  dealing  of  this  kind;  no  demand;  no  threat;  but  it  is  done 
with  a  positive  view  of  iniquity.  They  indorse  Brian  and  Eve- 
rard's  note  to  a  third  person,  which  was  given  in  confidence, 
as  a  counterbalance  to  their  own.  Next,  this  is  certainly  an 
act  not  complete,  as  between  the  parties :  it  is  not  done  with 
[    *663    ]  the  knowledge  of  both.     A  bank*rupt  cannot  make  such  a 

preference  in  his  own  closet*  Besides,  the  note  was  not  then 
due;  it  had  still  time  to  run.  I  am  always  diffident  of  hurt- 
ing the  course  of  trade  and  commerce;  and  therefore  choose 
to  determine  this  case  upon  the  circumstance  of  the  fraud, 
the  quo  animo  with  which  it  was  done,  rather  than  to  lay 
down  any  subtile  general  principles,  which  might  have  a  bad 
effect  in  cases  otherwise  circumstanced.  And  therefore,  upon 
the  footing  of  the  firaud,  I  think  the  postea  should  be  delivered 
to  the  plaintiff*. 

Yates,  J. — Assent  of  some  sort  is  necessary  in  order  to  com- 
plete a  contract  {g).  We  cannot  presume  the  defendant's  con- 
sent in  this  case,  but  by  taking  into  contemplation  the  bank- 
ruptcy itself.  I  give  no  opinion  as  to  the  point,  but  1  should 
doubt  whether  this  was  not  in  itself  an  act  of  bankruptcy. 

Aston,  J. — There  is  no  true  reason  given  in  the  case  in 
Strange  for  the  judgment.  As  to  this  being  in  itself  an  act  of 
bankruptcy,  I  should  not  conceive  it  so  (A),  because  the  words 
of  the  statute  Jac.  1 ,  are  technical  words^  and  do  not  reach 
choses  in  action.     In  all  the  rest  I  concur. 

WiLLES,  J. — Same  opinion. 

Postea  to  the  plaintiff! 


(e)  Accord,  Thompson  v.  Freeman,  1 
T.  R.  155,  and  n. ;  Smith  v.  Payne,  6  T.  R. 
152;  Hartshorn  v.  Sloddon,  2  Bos.  &  P. 
582,  where  the  distinction  between  pay- 
ments and  deliveries  by  a  bankrupt,  which 
are  voluntary,  and  those  which  are  not  so, 
IS  fully  considered  and  discussed;  Dixon 
V.  Baldwen,  5  East,  175;  Crosby  v.  Crouch, 
11  East,  256,  2  Camp.  166;  Wheelwright 
Y.  Jackson,  5  Taunt  109;  Fidgeon  v. 
Sharp,  1  Marsh.  196;  Yeatesv,  Groves,  1 
Ves.  J.  280  ;  Ex  parte  Scudamore,  3  Ves. 
J.  85;  Graffe  v.  GreJpiuUie,  1  Camp.  89; 
Bayhy  v.  Ballard,  Id.  416 ;  Alley  ▼.  Hot^ 
son,  4  Camp.  325;  De  Tastet  v.  Carrol, 


1  Stark.  88;  Poland  v.  Glyn,  2  D.  &  R. 
310. 

(/)  Accord,  Martin  v.  Pewtress,  4  Burr. 
2477;  Harmon  ▼.  Fishar,  Cowp.  117; 
Rust  V.  Cooper,  Id.  629 ;  Singleton  ▼.  But- 
ler, 2  Bos.  &  P.  283;  Thornton  v.  Har- 
greaves,  7  East,  544 ;   Wilson  v.  Balfour, 

2  Camp.  579.  See  also  Gladstone  ▼.  Hod- 
wen,  1  M.  &  S.  517  i  Harvey  v.  Liddiard, 
1  Stark.  123. 

(g)  Hague  v.  RoUeston,  4  Burr.  2174. 

(h)  S.  P.  Martin  v.  Pewtress,  4  Burr. 
2477 ;  Rust  v.  Cooper,  2  Cowp.  629;  Man- 
ion  ▼.  Moore,  7  T.  R.  71 ;  Bach  ▼.  Goock^ 
Holt,  N.  P.  C.  16,  4  Camp.  234,  S.  C. 


MICH.  TERM,  9  GBO.  III.  K.  B. 


664 


MICH.  TERM,— 9  Geo.  III.  1768.— K.  B. 


Dickson  v.  Fisher. 

S.  C.  4  Burr.  2267. 

Action  for  bribery  (a),  at  the  election  for  members  of  Par-  A  record  found 
liament,  at  Colchester.   Verdict  for  the  plaintiff  on  this  special  g^^^^g^'^!' 
case: — The  precept  for  election  had  been  directed  "To  the  tcndcdUo^ve 
Mayor  and  Commonalty  of  Colchester,"  but  the  words  "  and  been  always  in 
commonalty'^  were  struck  through  with  a  pen;  and  the  plaintiff  **?  ^W^i"   , 

..  /.I  •'.  •      ^1  ^\  •      °  -J  j»  J        J  whichitufound. 

gave  It  (that  is,  the  precept)  m  evidence,  disannexed  and  sepa*  ^nd  parol  evi- 
rate from  the  writ  and  indenture  of  return,  though  it  was  ori-  denceihaU  not 
ginallv  annexed  to  and  returned  with  the  writ  and  indenture  to  Readmitted  to 
the  sheriff,  but  not  filed  with  the  same  in  the  Crown-office.  ^™^* 
The  defendant  offered,  but  was  not  permitted  to  give,  parol 
evidence  to  prove,  that  the  words  "  and  commonalty  "  were  in 
the  precept,  and  not  obliterated,  when  the  same  was  delivered 
to  the  mayor,  and  returned  by  him.     Q.  1.  Whether  the  in- 
strument above  stated  and  given  in  evidence  proved  the  de- 
claration, viz.  that  the  precept  issued,  directed  to  the  mayor 
of  Colchester?   2.  Whether  tne  above  parol  evidence  ought  to 
have  been  admitted  for  the  defendant? 

The  Court  held,  that  the  words  "  onrf  commonalty'' were 
mere  surplusage,  and  that  the  precept,  being  found  in  the 

E roper  office  with  those  words  obUterated,  shall  be  intended  to 
ave  been  always  right,  and  therefore  proved  the  declaration  (6). 
2.  That  parol  evidence  ought  not  to  be  admitted  to  vitiate  the 
record  and  prove  it  to  have  been  wrong,  though  it  might  have 
been  admitted  in  order  to  prove  it  right  (c). 

Postea  to  the  plaintiff. 


(a)  On  2  O.  2,  c.  24 :  see  next  case, 
note  (c). 

(b)  So,  where  the  declaration  set  forth 
the  precept  from  the  sheriff  to  the  port- 
reeve of  a  borough,  the  improper  insertion 
of  the  word  "  if*  in  setting  forth  the  writ 
in  the  declaration  is  not  a  &tal  Tariance, 
but  may  be  rejected  as  surplusage ;  King 


V.  Pippet,  1  T.  R.  235.  And  it  u  not  a 
material  variance,  if  the  declaration  state 
the  precept  to  have  issued  to  the  hdiUffs  of 
the  borough,  but  the  precept  produced  in 
evidence  is  directed  to  Uie  bai/t^;  fVarre  v. 
^orMn,  2  H.Bla.  113. 

(c)  See  Bui.  N.  P.  221;    heighten  v. 
Leighton,  1  Stra.  210. 
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Sutton  v.  Bishop. 

S,  C.  4  Burr.  2283. 

Yates,  J.,  delivered  the  opinion  of  himself,  Aston  and 
WiLLEs,  Js.  {absente  Lord  Mansfield  at  the  argument). — 
The  defendant,  being  bribed  at  the  last  electio^n  for  members  of 
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Sutton 

o. 
Bishop. 


On  the  statute 
■gainst  bribery, 
making  an  affi- 
davit is  a  suffi- 
cient diteoverff 
to  indemnify  the 
dIsooTerer. 


[  ♦eee  ] 

But  a  conviction 
must  follow,  and 
it  will  be  good, 
though  the  wit- 
ness be  previ- 
ously convicted 
of  bribery  since 
his  discovery. 
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Parliament  at  Reading,  in  order  to  indemnify  himself^  made 
affidavit  before  one  Gray^  a  commissioner  to  take  affidavits^  of 
the  same  bribery  by  one  Earles,  the  person  that  bribed  him: 
upon  which,  Mr.  Bindley,  one  of  the  candidates,  brought  an 
action  against  Earles:  and,  e  converso,  the  present  plaintiff 
brought  this  action  for  bribery  against  Bishop  (a).  By  some 
management  on  the  part  of  Sutton  and  Earles,  and  laches  on 
the  part  of  Bindley  and  Bishop,  the  present  action  was  tried 
first  (6).  Qu.  How  far  Bishop,  the  defendant,  is  indenmified 
under  statute  2  Geo.  2  (e).  Objection  1.  That  Bishop  is  not  a 
discoverer,  within  the  meaning  of  that  act,  because  he  is  not 
the  plaintiff.  But  this  making  affidavit  was  held  a  sufficient 
discovery  (rf).  Objection  2.  That  the  prosecution  against  Earles 
was  not  followed  up  with  due  diligence  (e).  But  it  appears  to 
have  been  merely  by  an  accident,  that  the  trial  of  this  cause 
was  delayed ;  and  Earles  has  been  since  convicted  on  Bishop*s 
evidence.  *  Objection  3.  That  Bishop  did  not  give  evidence 
against  Earles  till  after  his  own  conviction.  But  we  think, 
that  though  it  is  necessary  that  a  conviction  should  follow,  yet 
the  indemnity  is  given  only  upon  the  discovery.  And  it  is  not 
in  the  witness's  power  to  forward  the  suit.  The  reason  why 
a  conviction  is  required,  is,  1.  To  shew,  that  the  discovery  is 


(a)  It  is  no  objection  to  the  competency 
of  a  witness  for  the  plaintiff  to  prove  such 
bribery,  that  a  similar  action  was  pending 
against  the  witness  himself  for  bribery  at 
the  same  election,  and  that  he  claimed  to 
be  the  first  discoverer  of  the  bribery  of  the 
defendant,  and  meant  to  avail  himself  of 
it,  if  necessary,  in  case  of  the  defendant's 
conviction;  Ueward\.  Shipley ^  4 East,  180. 
So  a  person,  who  gives  a  bribe  to  another, 
is  a  competent  witness  to  prove  the  bribery ; 
Mead  v.  Robinson,  Willes,  422.  So  in  the 
principal  case,  Bishop  had  received  a  bribe 
from  Earles,  and  a  verdict  had  actually 
passed  against  him,  but  no  objection  was 
taken  to  his  competency  as  a  witness  against 
Earles;  4  Burr.  2284. 

(6)  Both  causes  were  set  down  for  trial  on 
the  same  day;  and  were  actually  tried 
within  half  an  hour  of  each  other :  but  the 
cause  of  Sutton  v.  Bishop  standing  first  up- 
on the  judge's  paper,  he  would  not  invert 
the  order  by  trying  the  cause  of  Bingley  v. 
Earles  first,  though  the  latter  had  been 
commenced  two  months  before  the  former. 
The  consequence  was,  that  Sutton  got  a 
verdict  against  Bishop ;  for  the  latter  could 
not  shew  that  he  had  made  a  discovery  of 
another  person  so  as  to  be  tlt&reof  convict- 
ed. On  the  argument,  two  points  were 
made: — 1.  Whether  Bishop  was  entitled  to 
avail  himselfof  the  protection  of  this  eighth 
clause  of  the  act;  (see  next  note);  2.  In 
what  mode  he  could  avail  himself  of  it, 
supposing  him  entitled  to  it;  4  Burr.  2284. 

(e)  C.  24,  s.  8,  by  which  it  is  enacted, 
*'  that  if  any  person  offending  against  that 
act,  shall,  within  twelve  months  i^r  the 


election,  discover  any  other  person  ofl^nd- 
ing  against  it,  so  that  such  person  so  dis- 
covered be  thereupon  convicted,  such  per- 
son so  discovering,  and  not  having  bee» 
before  that  time  ecmncted  rf  am/  e^jfrnce 
against  the  act,  shall  be  indemnified  and 
discharged  of  all  penalties,  &c" 

(d)  Where  C.  D.  procured  E.  F.  to  make 
an  affidavit  disclosing  bribery,  and  after- 
wards brought  an  action  against  a  third 
person,  who  was  convicted  on  the  testi- 
mony of  E.  F.,  E.  F.  was  held  to  be  the 
discoverer,  and  not  C.  D,  so  as  to  be  in- 
demnified as  such  in  an  action  against  him- 
self; Sibly  V.  Cuming,  4  Burr.  2464.  So 
where  C.  D.,  in  a  similar  action  against 
himself,  proved  at  the  trial  that  he  had 
been  plaintiff  in  au  action  against  another 
person  for  bribery  at  the  same  election,  and 
had  therein  obtained  judgment,  by  pro- 
ducing the  record  thereof.  Lord  Monoid 
observed,  "  that  the  Court  had  not  said, 
nor  would  say,  '  that  a  plaintiff  cannot  be 
the  discoverer:'  but  the  act  of  Parliament 
does  not  make  him  so,  or  consider  him  as 
the  discoverer.  Here  is  no  evidence  that 
the  plaintiff  was  the  discoverer:  and  ano- 
ther person  must  have  been  the  witness; 
for  the  plaintiff  could  not  be  the  witness 
himself.  It  is  not  to  be  presumed,  without 
any  evidence  at  all  of  it,  that  the  plaintiff 
in  the  action  was  the  discoverer:*'  and  a 
new  trial  was  granted;  Curgenvtn  v.  Cmr- 
ing,  4  Burr.  2504. 

(e)  See  s.  11,  of  the  act,  and  9  O.  2,  c. 
38 :  as  to  what  shall  be  considered  due 
diligence,  aee  Pelrie  ▼.  WhUtt  $  T.  R.  5. 
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true ;  2.  That  the  offender  may  be  punished.  But  the  great  Sutton 
question  that  arises  on  this  case  is,  What  is  a  sufficient  con-  bishof 
▼iction  on  this  act,  in  order  to  give  an  indemnity ;  whether  a 


verdict,  or  a  judgment.  Though  there  is  a  distinction  in  cri-  ^^.*.°^^ 
minal  cases  between  the  conviction  (y*)  and  attainder,  yet  there  without^ajudg- 
is  no  sUch  distinction  in  civil  cases  between  verdict  and  judg-  meat,  !•  not  a 
ment,  so  as  that  any  effect  can  follow  from  a  naked  verdict,  fit  ««fflcic»**  co'^- 
a  civil  action  no  penalty  takes  place  till  judgment  be  given  on 
the  verdict.  The  penalty  is  demanded  as  a  debt,  and  is  not 
due  till  judgment  is  given.  Any  other  construction  would  open 
the  door  to  frauds.  An  offender  would  prosecute  another  to 
verdict,  and  thereby  secure  his  own  indemnity,  and  then  pro- 
ceed no  further.  Therefore  we  think,  that  in  the  present  case 
there  is  no  conviction  till  judgment.  The  verdict  alone  cannot 
be  pleaded,  and  therefore  cannot  be  given  in  evidence.  But 
when  judgment  is  obtained,  the  reward  of  the  discoverer's 
merit  by  such  discovery  will  take  place.  We  at  first  thought^ 
the  regular  and  correct  way  for  the  defendant,  in  this  particu- 
lar instance,  to  take  advantage  of  it  would  be  by  audifd  que^ 
reld.  But  we  now  think,  we  may  save  the  expence  of  it  by  a 
special  rule.  We  also  think  that  Sutton  should  enter  up  judg- 
ment upon  this  verdict,  in  order  to  indemnify  himself  (^).  And 
then,  both  records  being  brought  into  Court,  a  special  rule  (A) 
may  be  made  to  stay  execution  on  Sutton*s  judgment,  on  the 
circumstances  of  the  case.  And  such  rule  will  countervail  all 
the  operations  of  the  judgment,  such  as  disability,  &c.  as  well 
as  an  auditd  guereld 


1U( 


(/)  To  render  a  witneu,  convicted  of  a 
crime,  incompetent,  it  is  necessary  to  prove 
the  judgment,  as  well  as  the  conviction, 
which  can  only  be  done  by  producing  the 
record  or  a  copy  of  it.  The  conviction 
alone  is  not  sufficient;  for  it  may  have 
been  quashed  upon  motion  in  arrest  of 
Judgment ;  Lee  v.  Ganeel,  1  Cowp.  3.  See 
Phil.  £v.  26,  (ed.  1817);  Com.  Dig.  Test- 
moigne,  ( A)  5 ;  R,  v.  Careinion,  8  East,  77. 

{g)  Quare  tamen,  whether  such  judg- 
ment would  be  an  indemnity,  inasmuch  as 
Sutton  was  only  the  plaintiff?  See  note  {d), 
ante, 

(h)  A  similar  rule  to  stay  proceedings 
was  made,  on  the  authority  of  this  case,  in 
Petrie  v.  White,  3  T.  R.  12. 

(k)  But  the  Court,  in  tlie  case  of  Pugh 
V.  Curgenven,  3  Wils.  35,  refused  to  stay 


judgment  upon  the  postea,  on  the  ground 
that  the  defendant  had  made  a  discovery 
against  another  person,  who  had  been  con- 
victed on  the  defendant's  evidence;  but 
left  him  to  take  his  remedy  in  some  other 
way,  as  he  should  be  advised.  So,  in  a 
similar  case,  the  Court  put  the  defendant 
to  his  auditd  quereld,  the  proceedings  on 
which  are  reported,  and  all  the  authorities 
collected,  in  Lord  Porchester  v.  Petrie, 
2  Wms.  Saund.  148  b,  in  no/is.  As  to  when 
the  Court  will  relieve  on  motion,  or  only 
by  auditd  quereld,  and  the  proceedings 
thereon,  see  Turner  v.  Davies,  Id.  137  d, 
and  notes. 

As  to  actions  for  bribery,  see  SuUten  v. 
Norton,  ante,  317;  Combe  v.  Pitt,  ante, 
523;  Dickson  v.  Fisher,  ante,  664. 


The  King  v.  The  Guardians  of  the  Poor  in  Canterbury.     [      667     ] 

S,  a  4  Burr.  2200. 

JMLOTION  for  a  mandamus  to  make  a  regular  poor's  rate,  on  Mandamus  don 
a  suggestion  that,  in  the  present  rate,  no  personal  property  not  lie  to  over- 
was  rated.  mt    mt      ^  ^^  ^^  „j^j^  ^ 

Yates,  J. — The  general  point  in  this  case  seems  never  to  first'appeaiing 
have  been  sufficientiy  determined,  notwithstanding  the  Case  of  to  the  SeMimis. 
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Canterbury. 


Qu.  How  far 
personal  estate 
h' rateable. 


The  King  The  King  and  St.  Leonard,  Shoreditch  {[).  And  there  are 
great  difficulties  arising  from  the  words  of  the  act,  43  £Uz.  (m), 
compared  with  those  of  the  land-tax  acts.  Personal  properly 
is  not  mentioned  in  this  act.  And  in  the  case  of  lead  mines 
they  were  held  not  rateable,  because  not  specified  in  the  act. 
But  I  give  no  decisive  opinion.  Upon  this  rule,  however,  I 
have  no  difficulty  to  say,  we  cannot  grant  it.  No  manda- 
mus ever  goes  to  make  a  rate  (n).  There  is  an  appeal,  by  sta- 
tute 17  Geo.  2  (o),  as  well  with  regard  to  the  leaving  out  as  to 
the  inequality.  But  it  is  objected  that  this  is  a  fundamental 
error,  one  species  of  rateable  property  being  omitted,  and 
therefore  a  mandamtu  will  lie  to  rate  such  property.  I  appre- 
hend that  not  to  be  so.  We  cannot  grant  mandamuses  to  rate 
property;  hnt  persons,  in  respect  of  property.  And  for  them 
an  appeal  Ues  to  the  Sessions  {p).  In  the  present  case  the  rate 
was  made  in  November  last,  and  is  not  appealed  from.  An- 
other objection  to  the  rule  is,  that  it  does  not  appear  that  any 
persons  have  a  clear  liquidated  personal  estate.  Overseers 
are  not  to  rate  at  random,  and  then  leave  persons  to  make  out 
their  true  property.  It  is  said,  that  if  we  don't  relieve  in  this 
mode,  there  is  no  other  method  of  redress.  Try  the  other 
legal  mode.  If  the  overseers  ought  to  rate,  and  after  appeal 
continue  obstinate,  it  will  be  then  time  enough  to  apply  for  a 
mandamus. 

^  Aston,  J. — I  give  no  positive  opinion  about  the  main  ques- 
tion. If  the  determination  in  Bulstrode  be  any  thing  more 
than  a  dictum,  it  seems  strange  that  it  never  was  carried  into 
execution.  Personal  property  is  omitted  in  48  Eliz.,  though 
inserted  in  the  land-tax  acts.  Nothing  but  the  clear  residue 
of  personal  estate,  after  debts  paid,  can  be  liable  to  rateability. 
Great  difficulties  are  thereby  laid  on  the  overseers.  The  pre- 
sent application  steps  over  tne  jurisdiction  of  the  Sessions,  and 
comes  here  too  soon. 

WiLLEs,  J. — If  this  were  a  new  case,  I  should  incline  to 
think,  from  comparing  the  43  EUz.  and  the  land-tax  acts,  that 
personal  property  is  not  liable.  Non-user  would  go  very  far 
to  set  aside  all  the  dicta  in  the  books.  And  I  would  use  all 
the  acumen  ingenii  I  am  master  of  to  avoid  it.  I  think  a  clear 
liquidated  personal  estate  is  all  that  can,  in  any  sense,  be  rate- 
able {q), — But  I  give  no  opinion  that  I  will  be  boimd  by.    I  agree 
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(0  2  Salk.  483,  Ca.  temp.  Holt,  508. 

(w)  C.  2. 

(n)  But  in  R.  v.  Bamttable,  Foley,  26 ; 
1  Bott,  79;  1  Barnard.  137,  the  Court 
said,  *'  We  grant  a  mandamus  to  make  a 
rate;  but  where  a  rate  is  already  made, 
we  cannot  grant  a  mandamui  to  make  an 
equal  rate."  And  in  R,  v.  Weohly,  1  Bott, 
81,  Lee,  C.  J.,  said,  "  It  hai  been  deter- 
mined that  this  Court  cannot  grant  a  man- 
damus  to  make  a  rate,  if  one  be  already 
made ;  or  to  make  au  equal  rate,  if  it  be 
unequal  on  the  face  of  it"  S.  P.  Liddle- 
stamy.  Mayor  of  £x€/er,  Comb.  422.  And 
see  /{.  ▼.  Edwards,  ante,  637. 


(o)  C.  38,  8.  4,  amended  by  50  G.  3, 
c  49.     See  R,  ▼.  Porttmouth,  ante,  395. 

(p)  Durrani  v.  £oy«,  6  T.  R.  580. 

{q)  It  appears  that  in  Michaelmas  Term 
following,  Uie  Court  granted  a  rule  for  a 
nuotdamut  to  the  justices  oi  Canterbury 
to  rate  personal  property  throughout  the 
town;  1  Bott,  112.  And  it  is  now  de- 
dded  that  personal  property  is  rateable. 
The  first  determination  to  that  effect  was 
Sir  Anthony  Earby's  Ca.,  2  Bulst  354 ; 
again  the  Court  seemed  inclined  to  think 
it  rateable  in  R,  v.  Andover,  2  Cowp.*  550; 
and  in  R.  ▼.  HiU,  Id.  61S,  slock  in  trade 
wM  held  rateable  on  the  ground  of  usage. 
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with  my  brothers  that  we  cannot  grant  this  rule,  though  I  fear 
it  is  only  delay,  and  that  we  must  by  and  by  determine  the  prin- 
cipal question. 

Rule  discharged,  absente  Lord  Mansfield,  C.  J. 
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S.  p.  JL  ▼.  Roddt  Cald.  147;  /L  t.  Dwrt- 
ley,  6  T.  R.  53.  But  it  was  afterwards 
expressly  held,  that  personal  property  b 
rateable  independent  of  usage,  for  the  usage 
of  a  particular  place  cannot  control  the 
operation  of  a  general  statute ;  R.  v.  Hogg, 
1  T.  R.  72 1.  Again,  it  was  decided  that 
stock  in  trade  u  rateable,  in  R.  v.  White, 
4  T.  R.  771;  S.  P.  R.  ▼.  Matt,  6  T.  R. 
154,  in  which  case  Ld.  Kenyon  said,  "  if 
a  person  choose  to  keep  his  property  in 
money,  and  the  fkct  of  his  possessing  it  be 


clearly  proved,  he  is  rateable  for  it." 
Again,  it  was  held  that  stock  in  trade  is 
rateable,  if  productive ;  R,  v.  DarUngton, 
Id.  468.  So  stock  in  trade  is  rateable 
notwithstanding  it  has  never  been  rated  in 
the  parish,  unless  there  be  some  circum- 
stances to  take  it  out  of  the  general  rule; 
but  in  case  an  individual  is  not  rated  for 
it,  the  Sessions  ought  to  amend  the  rate, 
and  not  to  quash  it;  R,  v.  Ambleside, 
16  East,  380;  and  see  R.  v.  Whitney, 
post,  709. 


Tub  Kino 

V. 

Canterbury. 


LovEOROvE  r.  Bethell. 

XiELD  by  Lord  Mansfield,  C.  J.,  et  tot.  Cur.,  on  a  motion  LU pendent  9, 

for  a  mandamwt  to  the  Judge  of  the  Ecclesiastical  Court  to  *^^^^  «*"•« 

grant  probate  of  a  will  to  A.  B.,  that  a  lis  pendens  was  suffi-  ijS^^gr^ 

cient  cause  to  discharge  the  rule;  and  accordingly,  probate  of  a  wiiL 

Rule  for  mandamus  nisi  discharged  (r), 

(r)  See  Duhkin  v.  Mun,  T.  Raym.  235 ;      209,   Garth.  457.     And  see  R,   v.  Dr. 
Anon,  1  Ventr.  335;  R.  v.  Raynet,  1  Salk.      Harrit,  ante,  430. 
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The  Kino  v.  Walpole  St.  Peter's  in  Norfolk. 

S.  C.  Burr.  Sett  Ca.  638. 

JjLACKSTONE  moved  to  set  aside  an  order  of  Sessions  in 
the  Isle  of  Ely,  whereby  an  order  of  two  justices  removing 
Henry  Shekell,  from  Wisbech  St.  Peter's  in  the  said  Isle  of 
Ely,  to  Walpole  St.  Peter's  in  Norfolk,  was  confirmed,  on  this 
special  case,  viz. — The  pauper  was  settled  with  his  father,  as 
part  of  his  family,  at  Outwell  in  the  Isle  of  Ely,  and  then  let 
himself  as  a  hired  servant  for  a  year,  to  one  Martin,  at  Parson's 
Drove,  and  continued  therein  six  months,  and  then  went  back 
to  his  father  at  Outwell,  and  lived  three  years  as  part  of  his 
family  there. 

He  then  enUsted  as  a  soldier,  and  continued  in  the  service 
four  Years,  and  was  discharged  at  Cork  in  Ireland  between 
Candlemas  and  Lady -day,  1764.  About  three  months  after,  he 
came  home  to  his  father,  who  then  lived  and  occupied  a  farm 
of  50/.  per  annum  at  Walpole,  and  continued  there  twelve  or 
fourteen  weeks;  and  then  worked  at  different  places  as  a  la- 
bourer till  Candlemas,  1767,  when  he  married  and  went  back 


Listing  as  a  sol- 
dier, such  a  se- 
paration from 
his  father's  fa- 
mily, that  the 
son  does  not  af- 
terwards change 
his  deriTatiTe 
settlement, 
though  the  fa- 
ther changes  his 
own. 
(Not  Utigated). 
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Thb  Kins 

V, 

Walpolb 
St.  Peter's." 


with  his  wife  to  his  father  at  Walpole,  maintaining  himself  and 
wife  by  his  labour  till  Lady-day  following ;  and  then  rented  and 
occupied  a  cottage  of  30*.  a  year  at  Walpole,  but  was  never 
charged  to  or  paid  any  parish  rates ;  and  there  continued  till 
Lady-day,  1768;  after  which  he  worked  as  a  labourer,  in  dif- 
ferent places,  till  December,  1768,  when  he  was  removed  from 
[    ♦670    ]  ♦Wisbech  to  Walpole;  and  never  gained  any  settlement  of  his 


own. 


To  this  order  of  removal  it  was  objected,  that  his  last  legal 
settlement  was  with  his  father  in  Outwell,  and  that  his  enUst- 
ing  was  a  separation  from  his  father's  family,  according  to  the 
Cases  of  East  and  West  Woodhevy  Stra.  438 ;  St.  Mich.  Nor- 
wich and  St.  Matthew f  Ipswich,  Stra.  831.  That,  by  the  mu- 
tiny act,  the  examination  of  any  soldier  (a)  on  oath  shall  be 
admitted  at  any  time  as  evidence  of  his  then  last  legal  settle- 
ment. That  being  once  separated  or  emancipated,  he  could 
not  afterwards  become  part  of  his  father's  family,  so  as  to 
change  his  derivative  settlement,  when  his  father  changed  his 
original  one  (6). 

Rule  to  shew  cause,  and  made  absolute  in  the  same  Term, 
no  cause  being  shewn. 


(a)  R.  y.  ClayUm-le-wutortt  5  T.  R.  704 ; 
R.  V.  WarUy,  6  T.  R.  534;  IL  v.  War- 
minsiert  3  B.  &  A.  121. 

(6)  It  tppears  from  the  report  in  Burr. 
Sett  Ca.,  diat  the  pauper  was  about  the 
age  of  nineteen  when  he  enlisted.  So, 
where  the  son  of  a  Scotchman!  being  a 
minor,  enlisted,  his  father  not  having  then 
acquired  a  settlement,  and  did  not  return 
from  serving  abroad  till  aAer  his  father's 
death,  the  settlement  of  the  father  acquired 
after  their  separation  was  not  communi- 
cated to  him.  Ld.  Kent/on — "  He  had 
ceased  to  be  a  part  of  his  father's  family, 
and  had  put  himself  under  the  control  and 
government  of  others ; "  R.  v.  Stanwix, 
5  T.  R.  670.  But  where  a  minor  entered 
into  the  same  militia,  in  which  his  fether 
was  seijeant,  and  lived  with  him,  the  lat- 
te/ receiving  his  pay,  and  the  son  served 
till  he  was  twenty-three  years  old,  the 
settlement  gained  by  the  father  during 
such  time  was  communicated  to  him ;  for 
here  the  pauper  continued  to  be  part  of  his 
father's  family ;  R.  v.  Wobum,  8  T.  R. 
479.  And  the  rule  is  the  same,  whether 
the  pauper  voluntarily  enlist,  or  be  drawn 
for  the  militia ;  R,  v.  Hardwick,  5  B.  &  A. 
176.  So  where  the  father  of  an  appren- 
tice to  a  certificate  man  found  him  in 
clothes,  &C.,  and  the  latter  oc<ssionally 
visited  him ;  and  when  the  son  was  eighteen 
years  old,  the  former  acquired  a  new  set- 
tlement, and  the  son  returned  to  him  after 
he  was  twenty-one,  the  son*s  settlement 
Mlowed  the  new  settlement  of  his  father. 
Per  Bayley,  J., — "  Unless  he  gains  a  set- 
tlement by  his  service,  his  domicile  conti- 
nues to  be  his  Other's  house,  and  he  is 
liable  to  be  removed  thither  at  any  time. 


If  indeed  he  had  withdrawn  himself  from 
his  father's  &mily  after  twenty-one,  no 
doubt  it  would  be  an  emancipation  from 
that  period.  But  a  separation,  whilst 
tinder  twenty-one,  does  not  produce  that 
effect,  unless  a  subsequent  settiement  be 
gained;"  R,  v.  Huggate,  2  B.  &  A.  582. 
In  these  cases  the  child  did  not  return  tiQ 
after  twenty-one;  but  the  rule  to  be  ex- 
tracted from  the  cases  is  this;  "  if  the 
child  be  separated  from  the  parents,  and 
without  marrying  or  obtaining  any  settle- 
ment for  himself  return  to  them  again  dur- 
ing the  age  of  pupilage,  he  is  to  all  intents 
a  part  of  his  father's  family,  and  his  set- 
tlement will  vary  with  that  of  his  father: 
but  if,  when  that  time  arrives,  when  in  es- 
timation of  law  the  child  wants  no  further 
protection  from  the  father,  he  is  not  for  the 
purpose  of  a  derivative  settlement  to  be 
deemed  part  of  that  family;"  Per  Ld. 
Kenyan^  in  R,  v.  Roach^  6  T.  R.  253;  R. 
v.  Hardwick,  11  East,  578,  ace,  "  The 
rule  of  law  is,  that  every  new  settlement 
"acquired  by  the  parent  is  communicated 
to  the  children  so  long  as  they  remain 
members  of  his  family.  During  the  mi- 
nority of  the  child,  he  will  remain  almost 
under  any  circumstances  unemancipated; 
but  where  the  new  settlement  is  acquired 
by  the  parent  after  the  child  has  attained 
twenty-one,  it  will  not  be  communicated 
unless  in  fact  the  child  continues  part  of 
the  family;"  per  Abbott,  C.  J.,  5  B.  &  A. 
178.  The  different  modes  of  emancipa- 
tion  are  enumerated  by  Ld.  Kettyon,  in 
R,  V.  WitUm-cum-TwfmbroQkeet  S  T.  R. 
355.  And  see  iL  v.  UckfMld,  5  M.  &  S. 
214;  R,  V.  Bleathy,  8  a&  A.  377,  and 
54  O.  8,  c.  170,  8.  9,  3. 
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POCHIN  V.  PaWLEY. 

Action  of  assumpsit  against  the  surveyor  of  a  turnpike  Surveyor  of 
road  by  a  farmer,  employed  by  order  of  the  commissioners  to  ^^pmsomSw 
repair  the  road.     At  Leicester  Assizes,  Aston,  J.,  was  of  liaUe  to  answer 
opinion,  that  there  was  no  evidence  of  any  contract  with  the   the  labourers; 
surveyor  personally  and  the  plaintiff;  but  that  the  contract  was   **?*  *®  "*?i!?"!t" 

t        »  -F     ^  •     •  "ixV^^i  1       sioners  or  uieir 

made  with  the  commissioners,  and  that  the  surveyor  was  only  treasurer. 
their  servant  or  messenger:  and  therefore  he  would  have  non- 
suited the  plaintiff,  but  he  refused  to  be  nonsuited,  and  a  jury 
of  farmers  gave  a  verdict  for  the  plaintiff.     And  now,  on  a  mo- 
tion for  a  new  trial,  the  Court  was  unanimously  of  opinion  with  where  plaintiff 
Mr.  J.  Aston  ;  and,  though  they  held,  that  the  commissioners  refuses  to  be 
could  not  be  personally  sued,  being  too  niunerous,  yet  their  J^tJ",^'  Sc" 
treasurer  might  (e).     And,  as  the  plaintiff  had  refused  to  be  opinion  of  the 
nonsuited  contrary  to  the  opinion  of  the  Judge,  they  granted  ^^^}  ^^^ 
the  new  tnoH  without  costs  {d).  S^^be^*Aout 

In  like  manner,  as  where  a  plaintiff  submits  to  a  nonsuit,  in  costs. 

compUance  with  the  erroneous  opinion  of  a  Judge,  the  nonsuit  i^  he  submits  to 

shall  be  set  aside  without  costs  {e).  ^"S^it  AaU 

be  set  aside 
(c)  This  is  a  fisdse  report,  and  is  so  re«  (</)  Where  a  verdict  was  obtained  by  a    without  costs, 

ported,  to  give  an  ostensible  hut  false  rea-  trick,  it  was  set  aside  without  costs;  An^ 

■on  for  setting  asidfe  the  verdict. — MSS.  derson  v.  George,  1  Burr.  352.     So  a  yer- 

Serf.  Hill,  who  refers  to  Horsley  v.  Bell,  diet  obtained  by  surprise  was  set  aside 

Ambl.  770  (1  Bro.  C.  C.  101,  S,  C.  in  without  costs,  in  EdU  v.  E.  L  Comp.,  ante, 

not,),  where  it  is  said,  that  in  the  prind-  208 ;    Gagnier  v.  Stonehoute,   Tidd's  Pr. 

pal  case  it  was  held,  that  the  action  must  921,  S.  P.  (ed.  1821). 
be  against  the  commissioners:  also  to  1  (e)  S.  P.  Buseall  v.  Hogg,  3  Wils.  146, 

Eq.  Ca.  Abr.  24  (D)  (Meriel  v.  Wymond-  and  a  nonsuit  was  set  aside  without  costs 

soil,  Hardr.  205,  S,  C),  Id.  308  (B).   See  in  Rice  v.  Shute,  post,  698;   Rackam  ▼. 

also  Eaton  t.  Bell,  5  B.  &  A.  34;  3  O.  4,  Jestup,  3  Wils.  338. 
e.  136,  s.  74. 


BiDMEAD  V.  Gale.  [     671      ] 

S,  C,  4  Burr.  2432. 

Covenant  for  251,  due  on  articles,  whereby  the  plaintiff  a  match  for  25/. 
and  defendant  mutually  covenanted  to  run  each  a  horse,  and  »  "d*  "  *  ^^^•' 
that  the  loser  should  pay  the  winner  251.  play  or  pay:  and  that,   JJJ^n^Jhe 
at  all  events,  the  defendant  should  pay  the  plaintiff  5/.  before   horse-race  act 
such  a  day.     The  breach  assigned  was,  that  the  defendant  did 
not  run  his  horse  or  pay  the  money.     Verdict  for  the  plaintiff 
at  Gloucester  Assizes. 

Hall  and  Price  moved  in  arrest  of  judgment,  that  this,  being 
a  match  for  less  than  50/.,  was  contrary  to  law,  and  that  horse- 
racing  is  within  the  statute  of  gaming;  Stra.  1159(y*). 

Ashhurst  and  Selwin,  contra.  That  they  are  not  within  the 
statute  of  gaming;  Lord  Raym.  1366.   That  stat.  18  Geo.  2  {g), 

(/)  Qoodhitm  v.  Marley;  Clayton  ▼.      707,  n.     This  statute  is  confined  to  bond 

Jtnninge,  pott,  706,  oee.  fide  horse-racing,  and  therefore  does  not 

ig)  Or  rather  13  O.  2,  c.  19— lee  pott,      legalise  a  wager  to  be  won  by  a  perfivrm- 
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allows  by  implication  horse-racing  for  SQL  That,  by  a  manu- 
script report  of  the  case  in  Stra.  1159,  the  Court  took  a  dis- 
tinction between  horse-racing  and  betting  thereat.  That,  at 
Newmarket,  ^L  on  a  side  is  neld  to  be  50/.,  there  being  a  dif- 
ference of  50/.  between  winning  and  losing:  and  this  is  the 
case  of  all  subscription  plates.  If  ten  men  had  subscribed  5/. 
each,  or  five  men  10/.,  it  would  be  a  plate  for  50/.  If  die  25/. 
a  side  had  been  called  a  purse  of  50/.,  or  laid  out  in  a  plate,  it 
would  certainly  have  been  good. 

Price f  in  reply,  observed,  that  this  was  but  a  running  for  45/. 
even  by  the  N  ewmarket  law ;  for,  according  to  the  articles,  the 
defendant  was  to  return  5/.  to  the  plaintiff:  so  that  the  plainti£f 
subscribed  but  ^/.  and  the  defendant  25/.  (But  qtuere,  as  the 
defendant  was  at  all  events  to  pay  the  plaintiff  5/.,  whether  this 
was  not  a  subscription  of  30/.  by  the  defendant,  and  SOL  by 
the  plaintiff?) 

Tne  Court  took  time  to  consider,  and  afterwards  gave  judg- 
ment for  the  plaintiff,  because  two  sums  of  251.  make  50/. 


ance  on  the  road  in  a  post  chaise;  Ximenet 
▼.  Jaques,  6  T.  R.  499 :  or  that  one  horse 
shall  perforin  a  certain  distance  on  the  high 


road  in  less  time  than  two;   Wkaieiff, 
Pajoi,  3  Boi.  &  P.  51. 


[       672       ] 


Held  in  K.  B. 
that  a  devise  to 
J.  W.  for  life, 
remainder  to 
trustees  during 
the  life  of  J.  W., 
remainder  to  the 
heirs  of  the  body 
of  J.  W.,  is  an 
estate  for  life, 
there  being 
words  of  restric- 
tion that  J.  W. 
shall  not  sell  for 
any  longer  than 
his  own  life, 
and  the  estate 
being  devised 
to  that  intent. 
[But  that  judg- 
ment afterwards 
reversed  in  Cmn. 
ScacC;  where  it 
was  held  to  be 
an  estate  tail: 
and  the  latter 
opinion  has  been 
confirmed  by  all 
subsequent  au- 
thorities]. 


Perrin  9.  Blake. 

S.  C,  i  Burr.  3579. 

Action  of  trespass :  Special  verdict  (A). 

William  Williams,  by  his  last  will,  after  giving  portions  to 
his  three  daughters,  disposes  of  his  "  temporal  estate  in  man- 
"  ner  following:  It  is  my  intent  and  meaning,  that  none  of  my 
"  children  should  sell  or  dispose  of  my  estate  for  longer  term 
"  than  his  life :  and,  to  that  intent ^  I  give,  devise,  and  be- 
'^  cmeath,  all  the  rest  and  residue  of  my  estate  to  my  son  John 
"  Williams,  and  any  son  my  wife  may  be  ensient  of  at  my 
"  death,  for  and  during  the  term  of  their  natural  lives;  the  re- 
"  mainder  to  my  brother-in-law  Isaac  Gale  and  his  heirs,  for 
"  and  during  the  natural  lives  of  my  said  sons,  John  Williams 
"  and  the  said  infant;  the  remainder  to  the  heirs  of  the  bodies 
"  of  my  said  sons,  John  WiUiams  and  the  said  infant,  lawfidly 
**  begotten  or  to  be  begotten ;  the  remainder  to  my  daughters 
"  for  and  during  the  term  of  their  natural  Uves,  equaUy  to  be 
"  divided  between  them;  the  remainder  to  my  said  bromer-in- 
"  law  Isaac  Gale  during  the  natural  lives  of  my  said  daughters 
"  respectively;  the  remainder  to  the  heirs  of  the  bodies  of  my 
**  said  daughters  equally  to  be  divided  between  them.  And  I 
"  do  declare  it  to  be  my  will  and  pleasure,  that  the  share  or 


{h)  Not  so :  for  the  question  arose  upon 
a  demurrer  to  a  replication.  A  feigned 
action  of  trespass  was  brought,  to  which 
the  defendant  pleaded  the  will  of  W.  W. 
The  plaintiff  replied  a  recovery  suffer- 


ed, on  the  ground  that  the  son  took 
an  estate  tail ;  and  to  this^  the  defimdant 
demurred;  1  Doug.  343,  n*.  3,  where  the 
circumstances  of  this  case  are  detailed. 
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part  of  any  of  my  said  daughters,  that  shall  happen  to  die,  shall        Perrin 
immediately  vest  in  the  heirs  of  her  body  in  manner  aforesaid.*'  ^' 

William  Williams  died,  4th  February,  1723,  leaving  issue  one   .     ^'''^^'    . 
son,   named  John  Williams,  and  three  daughters,  Bonneta, 
Hannah,  and  Anne,  and  his  wife  not  ensient.     John  Williams 
suffered  a  recovery,  and  declared  the  uses  to  himself  and  his  heirs. 

N.  B.  This  was  a  case  from  Jamaica,  and  in  £act,  instead  of 
a  recovery^  the  supposed  estate  tail  of  John  Williams  was  en- 
deavoured to  be  barred,  by  a  lease  and  release  enrolled,  ac- 
cording to  the  local  law  of  that  country.  It  came  on  be*fore  a  [  *  67S  ] 
committee  of  the  Privy  Council,  who  directed  a  case  to  be  stat- 
ed for  the  opinion  of  the  Court  of  King*s  Bench,  who  refused 
to  receive  it  in  that  shape.  And  therefore,  a  feigned  action 
was  brought,  and  the  case  above  stated  was  by  consent  reserv- 
ed at  the  trial. 

It  was  argued  in  this,  and  Trinity  Terms ;  the  question  be- 
ing merely  this,  Whether  John  Wifliams  took  by  this  will  an 
estate  for  life  or  in  tail.  And  in  Michaelmas  Term  following, 
it  wa^  adjudged  by  Lord  Mansfield,  C.  J.,  Aston  and  Wil- 
LES,  Js.,  that  he  took  only  an  estate  for  life:  Yates,  J.,  contra, 
that  he  took  an  estate  tail.  But  I  was  not  present,  when  the 
judgment  of  the  Court  was  delivered  (i). 


(t )  A  full  statement  of  this  celebrated 
case  is  to  be  found  in  1  Uarg.  Law  Tracts, 
490,  which  also  contain  Mr.  J.  Black- 
fiTON£'s  very  elaborate  and  valuable  judg- 
ment This  was  a  case  which  gave  rise 
to  much  discussion  at  the  time,  and  the 
Jadgment  of  the  Court  of  K.  B.  seems  to 
have  been  generally  disapproved  of:  and 
indeed  i|  was  reversed,  1st  February,  1772, 
in,  the  Exchequer  Chamber,  by  six  out  of 
the  eight  judges  there,  viz.  by  Parker,  C.  B., 
jidamt,  B.,  Gould,  J.,  Perrot,  B.,  Black- 
stone,  J.,  and  Naret,  J.,  against  De  Grey, 
C.  J.,  Bnd  Smyihe,  B.  Mr.  Feame  says, 
that  that  reversal  restored  the  venerable 
uniform  train  of  preceding  judgments  and 
opfaiions  upon  the  same  point'to  iti  former 
authority.  An  appeal  was  then  bfougfat 
in  the  House  of  Lords,  but  the  dispute  was 
eventually  compromised  between  the  par- 
ties without  coming  to  a  decision  there. 
So  that  it  was  held  to  be  an  estate  tail  by 
seven  judges,  viz.  Yates,  Parker,  Adams, 
Oould,  Perrot,  Blaekstone  and  Naret,  and 
to  be  an  estate  for  life  by  five,  viz.,  Lord 
Monoid,  Aeton,  WiUet,  De  Grey  and 
Smythe,  see  1  Doug.  342.  Mr.  Feame 
also  disapproves  of  die  decision  in  K.  B., 
and  has  treated  the  subject  so  elaborately 
and  at  such  great  length,  in  his  distinguish- 
ed essay  on  Contingent  Remainders,  p. 
156  et  *eq,,  that  it  would  be  in  vain  to  at- 
tempt to  do  more  than  refer  the  reader  to 
that  learned  work.  However,  it  may  be 
remarked,  that  the  ground  of  the  decuion 
of  the  minority  of  the  judges  was  the  m- 
iention  of  the  testator;  and  the  sole  differ- 
ence of  opinion  was  upon  this  point,  whe- 

VOL.  r.  N 


ther  such  intention  or  supposed  intention 
should  be  suflRered  to  supersede  an  ancient 
and  established  rule  of  law,  which  is  com- 
monly called  "  the  rule  in  SheUey*s  case;" 
as  to  which  see  Hayes  v.  Foorde,  pott,  698. 
Mr.  Feame  observes  upon  this  head, 
"  Why  were  not  the  authorities  of  PapU- 
Ion  V.  Foice,  2  P.  Wms.  471 ;  Coulton  v. 
Coulton,  2  Stra.  1 1 25,  2  Atk.  246 ;  Sayer 
V.  Matterman,  Ambl.  344,  and  Wright  v. 
PeartoH,  Ambl.  35S,  I  Eden,  119,  in 
every  one  of  which  there  was  a  limitation 
to  trustees  to  support  contingent  remain- 
ders, sufficient  to  rule  the  case  of  Perrin 
V.  Blake,  Indeed,  upon  examining  the 
matter,,  the  limitation  to>  trustees  to  sup- 
port contingent  remainders,  seems  torset 
the  force  of  the  two  arguments  upon  the 
intention,  and  upon  the  testator's  being 
inopt  eontiUi,  in  direct  opposition  to  each 
other.  For  if  we  suppose  the  testator  ac- 
quainted with  the  necessity,  or  use,  of  li- 
miting an  estate  to  trustees  to  support  con- 
tingent remainders,  it  scarcely  seerns  rea- 
sonably to  suppose  hira  unacquainted  with 
the  legal  nature  and  force  of  a  limitation 
to  the  heirs  of  the  body,  after  a  preceding 
estate  for  life;  and  thfn,  as  we  cannot 
say  he  is  in^t  eontUii,  there  exists  no  pre- 
tence for  construing  his  words  otherwise 
than  according  to  their  legal  import  and 
operatiop.  On  the  other  hand,  if  we  ad- 
mit he  di^not  understand  the  use  or  inten- 
tion of  the  limitation  to  trustees  to  support, 
&C.  but  only  used  it,  because  he  had  seen  it 
used  in  some  other  will  or  settlement; 
then  no  particular  intention  can  be  infer- 
red from  his  inserting  that  chiuse.    But 
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admitting  tlmt  thote  who  aigue  againat  tlie 
strict  observance  of  the  rule  I  have  been 
speaking  of,  should  chance  to  have  the  in- 
tention of  the  testator  on  their  side,  it  re- 
mains for  them  to  consider,  whether  a 
ride  of  law,  inviolably  observed  for  more 
than  three  hundred  years  past,  can  ever 
be  a  decent  sacrifice  to  the  presumptive  con- 
struction of  an  undetermined  or  illiterate 
testator's  intendon,"  He  also  refSBrs  to 
the  following  cases  decided  subsequent  to 
that  of  Perrm  v.  Biake,  via.  Hojfes  v. 
Foorde,  pott,  698 ;  Hodgson  v.  Ambrose, 
1  Doug.  337;  Thong  v.  Bedford,    1  Bro. 


C.  C.  813.  See  also  Ait  dem.  Tkmig  r. 
Bedford,  4  M.  &  S.  362,  a  case  arising 
upon  the  same  wfll.  Also  /ones  ▼.  Jfer- 
gtm,  1  Bra  C.  C.  906;  Bromuker  v.  Bm-^ 
got,  1  Mer.  371.  It  is  hoped  the  resuder 
win  pardon  the  forgoing  extract  fiom  Mr. 
Feame's  book,  as  it  has  been  inserted  mi- 
der  the  impression,  that  it  vtould  be  ac- 
ceptable to  those  persons  who  might  net 
have  his  invaluable  work  at  hand.  An 
abstract  of  Mt.  J.  Blackstone's  judg- 
ment is  to  be  found  in  6  Cruise  Dig.  ^5, 
3rded. 


In  case  of  an  ab- 
solutely stinted 
common  in  point 
of  number,  one 
commoner  may 
distrein  the  su- 
pernumerary 
cattle  of  anodier; 
but  not  if  an  ad- 
measurement is 


where  the  stint 
has  relation  to 
the  quantity  of 
the  commoner's 
land. 


[    ♦674    ] 


Hall  r.  Harding. 

S.  C,  4  Burr.  2436. 

In  trespass  the  question  was^  whether  one  commoner  can  dis- 
trein the  supernumerary  cattle  of  another  commoner,  having  a 
stinted  common  in  point  of  number  with  relation  to  the  quan- 
tity of  land^  viz.  two  sheep  for  every  acre. 

On  demurrer  and  argument.  Lord  Mansfield,  C.  J.,  de- 
livered the  opinion  of  the  Court.  It  is  contended  by  the  plain- 
ti£  that  Harding  (being  only  a  commoner)  could  not  distrein 
another  commoner,  but  must  have  a  writ  of  admeasurement  or 
an  action  on  the  case: — For  the  defendant,  that  this  being  a 
stinted  common,  the  supernumerary  cattle  are  as  the  cattle  of  a 
stranger.  To  support  which  the  Year-book,  46  Ed.  3,  12,  is 
cited ;  but  from  thence  nothing  can  be  collected  conclusively, 
as  is  observed,  in  2  Lutw*  1240.  Another  case  cited  was,  Yelv. 
129,  Cro.  Jac.  208(*).  But,  in  2  Roll.  Abr.  267,  the  case  is 
otherwise  reported,  and  what  was  done  does  not  appear,  there- 
fore no  argument  can  be  conclusively  drawn  h*om  thence. 
Truhck  and  White,  I  Roll.  Abr,  405, 6,  was  also  cited  to  shew 
that  the  tenant  might  *distrein  the  cattle  of  tlie  lord.  But  there 
by  the  custom  the  land  was  to  lie  fresh  every  second  year,  and 
therefore  the  lord  had  no  colour  of  right  to  put  in  any  cattle. 
But,  where  there  is  no  such  manifest  exclusion,  a  commoner 
cannot  distrein  the  lord's  cattle;  Hoddesdon  and  Grevil,  Yelv. 
104.  Where  there  is  any  colour  of  right  the  lord  cannot  be  a 
trespasser,  neither  can  he  be  a  stranger  in  his  own  soil  (/). 
Dixon  and  James ,  2  Lutw.  1238,  Freem.  273,  was  also  relied 
upon,  on  both  sides. 

It  is  unnecessary  to  give  any  opinion  on  the  power  of  a  com- 
moner to  distrein,  where  the  number  of  the  cattle  is  certain  in 
itself,  and  has  no  relation  to  the  land.  The  latter  is  the  case 
here ;  it  has  relation  to  the  land.  Two  sheep  are  allowed  for 
every  acre.  This  is  the  material  distinction,  upon  which  the 
present  case  will  turn.  There  is  no  proof  necessary,  that  twen- 
ty sheep  are  more  than  ten.  But  in  the  latter  part  of  the  pre- 
sent case  a  medium  is  necessary  to  prove,  that  the  cattle  are 


(k)  Kentick  v.  Pargiter;  Brownl.  187.  S.C.  (I)  See  pott,  818,  &  n«  (l)  ihid. 
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supernumerary,  viz.  an  admeasurement  of  the  commoner's  land« 
to  shew  that  he  has  put  in  more  than  two  sheep  for  each  acre. 

The  old  remedies  for  a  surcharge  of  common  were  by  assise, 
&c.  Bracton9  4;  F.  N.  B(m). 

In  Robert  Marys* s  case,  9  Co.  (n),  it  is  said,  that  case  will 
lie.  But  a  commoner  could  not  lawfully  distrein  another  com- 
moner's cattle,  because  it  is  making  himself  a  judge  in  his  own 
cause,  and  taking  execution  in  the  first  instance. 

In  the  case  of  levancy  and  couchancy{o),  one  commoner 
cannot  distrein  another's  cattle  for  a  surcharge ;  but  must  try, 
by  a  jury,  the  niunber  accommodated  to  the  buid«^  The  same 
thing  is  also  necessary  here,  to  ascertain  what  quantity  of  land 
the  plaintiff  had. 

On  the  whole,  where  there  is  a  colour  of  a  right,  we  think  a 
commoner  cannot  distrein  another  s  cattle  {p).  If  there  is  no 
colour,  he  may;  and  therefore  he  may  certainly  distrein  a 
•stranger's.  And  where  any  admeasiu^ement  hes  between  com-  [  ♦  675  ] 
moners,  one  cannot  distrein  the  cattle  of  the  other,  because  that 
is  taking  upon  him  to  determine  the  admeasurement  himself. 
The  consequence  of  which  is,  that  this  distress  was  illegal,  and 
there  must  be.  Judgment  for  the  plamtiff- 


(m)  Fol.  [125],  Writ  of  admeaswremetU 
qfpoBturt,  as  to  which  see  also  Com.  Dig. 
Conmon  (1);  Bac  Abr.  Id,  (C),  s.  2;  Yin. 
Abr.  Id.  (D  a). 

(r)  Fol  111  b;  see  Atkinson  y.  Teas- 
dale,  post,  817;  Wells  ▼.  Watting,  post, 
1233. 

(o)  Post,  1233,  n.  (x) 

(p)  But  where  A.,  being  possessed  of  a 
quantity  of  land  in  a  common  field,  and  hav- 
ing a  right  of  common  over  the  whole  field; 


and  B. having  also  aright  of  common  over 
the  whole  field,  they  entered  into  an  agree- 
ment not  to  exercise  their  respective  rights 
for  a  certain  term  of  years,  and  each  par- 
ty covenanted  to  that  effect:  it  was  held, 
that  if  during  the  term  the  cattle  of  B. 
come  upon  the  land  of  A.,  he  may  distrain 
them  dasnage feasants  Whiteman  v.King, 
2  H.  Bla.  4.  And  see  the  cases  referred 
to  hi  n.  (n),  supra. 


N.  B.  In  this  Term,  the  great  cause  of  Miller  and  Taylor  {q) 
was  determined  for  the  plaintiff  in  behalf  of  literary  property, 
by  Lord  Mansfield,  C.  J.,  Aston  and  Willes,  «Js.  ;  Yates, 
J.,  contra  (r). 


(q)  Reported  at  great  length  in  4  Buor. 
2303. 


(r)  See  Tonson  v.  Collins,  ante,  301,  ft 
345,  n.  (d). 


TRINITY  TERM,— 9  Geo.  III.  1769.— K.B. 


Davenport  v.  Tyrrel. 

JhiRROR  from  the  Court  of  Kins^s  Bench  in  Ireland.     In  The  possession 
ejectment  the  case  was,  that  Maunce  Tyrrel  being  a  Papist  ?^^"*^^ 
died  seised  of  lands  in  Ballycaher,  leaving  two  sons  Richard  Jl^/the  posses- 
and  James  also  Papists.  By  the  statute  *of  2  Anne,  in  Ireland,  sion  of  the  other, 
estates  in  fee  simple  or  fee  tail  belonging  to  Papists  descend  in  ^|"f"  he  enters 
gavelkind.     But  on  the  death  of  Maurice,  in  1704,  his  son  jJ^'intTto  oiS^ 
Richard  entered  alone,  and  held  the  same  till  bis  death  for  six-  the  other, 
ty-two  years,  and  in  the  mean  time  settled  the  same  by  fine  and  [    *  676    ] 
recovery  and  marriage  settlement,  to  which  James,  his  brother, 

NN  2  . 


Judge  and  returned  into  the  King's  Bench  in  Irelai 
NinPriut  record;  and  thereupon  the  Court,  upo 
and  Bolenm  a^ument,  gave  judgment  for  the  defeni 
And  now  upon  a  writ  of  error  it  was  argued,  bj 
for  the  plaintiff. — 1.  That  the  b^  of  exceptions  wai 
ly  introduced  upon  the  record,  in  the  Court  of  Ki 
in  Ireland,  being  in  the  nature  of  a  writ  of  error; 
fore  should  hare  been'  determined  in  tbfe  Court  in  1 
stance.  That  the  Irbh  Court  of  King's  Bench  s 
^ven  judgment  according  to  the  verdict,  and  theE 
exceptions  have  been  returned  to  England  to  be  i 
adjudged  as  a  writ  ot  error,  and  not  in  arrest  of 
Statute  West,  g,  c.  31 ,-  Money  and  Leach,  B.  R.,  1 
F.  N.  B.  122(6);  Bro.  Repleader,  1;  Serie  and  ; 
rington,  Stra.  826;  Strode  and  Palmer,  Lilly.  ] 
[  •677  ]  •2.  As  to  the  merits.  As  Richard  and  James  were 
gavelkind,  the  po-,BeBsion  of  the  one  is  also  the  po 
the  other ;  therefore  no  argument  can  be  drawn  froi 
possession  of  Richard;  Bro.  CtMarceneri,  1;  Moo 
Haltnslei/ and  Price,  Cro.EIiz.  (rf);  Stirling  and  Petm 
Ford  and  GretjiJ) ;  Co.  Litt.  252bi  Salk.  391  (g)\ 
398.     Next,  if  we  suppose  it  a  disseisin,  then  Ricl 

J)urchaser  of  James's  moiety,  and  by  the  Popeir  Ln 
brbidden.  The  whole  is  a  manifest  evasion  of  tb< 
suppressing  Popery. 

JBlackitone,  for  the  defendant.  — That  though  I 
course  has  been  to  treat  biUs  of  exceptions  as  write 
yet  they  may  be  used  in  arrest  of  judgment,  2  Lev.  2i 
cially  in  the  King's  Bench,  where  the  record  is  alreai 
the  King  bzmselt.     The  construction  of  the  Irish  Cou 
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estate  of  inberiiasiee  k  necessary  for  the  statute  to  work  apon. 
The  Court  in  sueh  a  ease  wQl  not  presume  it.  Next,  sixty-two 
years*  sole-  possession  and  the  fine  are  a  bar  to  this  action  by  ^ 
common  law.  This  is  a  disseisin.  It  is  a  question,  not  between 
jointenants  or  tenants  in  common,  but  tenants  in  gavelkind, 
who  are  male  coparceners;  Cro.  Car.  303(A);  Co.  Liitt.  140. 
There  is  a  di^rence  between  the  entry  of  one  parcener,  claim- 
ing the  whole,  before  any  entry  of  the  other,  and  after; — the 
former  is  a  disseisin ;  Co.  litt.  373  b,  374  a ;  Ibid.  S43  b ;  Stir- 
ling audi  Pennington^  Cane.  25th  February,  1739;  Viner,  Join- 
tenaniSf  5\5L  The  true  state  of  the  law  is  this — 1.  If  both 
enter,  there  must  be  actual  ous*ter  to  make  a  disseisin. — 2.  If  [ 
one  enters  generally,  and  takes  the  profits,  this  is  no  disseisin. 
3.  If  one  enters  specially ^  as  in  the  present  case,  claiming  right 
to  the  whole,  and  taking  the  whole  profits,  this  is  a  disseisin : 
but,  after  her  death,  the  sister  may  enter,  unless  barred  by  the 
statute  of  limitations.  4.  If,  after  a  special  entry,  one  by  feofi^ 
ment  or  fine  destroys  the  coparcenary,  and  takes  back  [the] 
estate  in  fee,  and  dies ;  the  entry  of  the  sister  is  barred.  Herie 
Richard  entered  alone  in  1704 — took  the  whole  profits — settled 
the  estate  in  1727,  with  the  privity  of  James — levied  a  fine —  |h 
and  died  after  sixty-two  years'  possession.  The  entry  of  James 
is  clearly  barred,  and  he  can  maintain  no  ejectment.  The 
Popery  laws  of  Ireland  make  no  difference.  They  only  reduce 
the  lands  of  Papists  to  gavelkind,  but  do  not  alter  the  nature 
and  consequences  of  coparcenary  at  the  common  law. 

Per  Cur, — This  case  shews  how  much  better  a  motion  for  a 
new  trial  would  have  been,  than  a  bill  of  exceptions.  The 
Jud^e  at  Nisi  Prius  did  cleariy  wrong  in  his  direction  to  find 
for  the  plaintiff.  The  Popery  acts  make  the  lands  of  Papists 
to  be  gavelkind ;  that  is  their  whole  effect.  And  then  the  ad- 
verse possession  of  one  gavelkind  tenant  will  not  operate  as  the 
possession  of  both.  That  rule  is  a  qualified  rule :  and  in  the 
present  case,  the  acts  of  ownership,  fine,  &c.  make  an  actual 
ouster  (f).    The  statute  of  limitations  operates  here  as  an  ex- 


BATINFOmV 

9, 

Ttrbbl. 


(h)  BUmden  y.  Bough;  W.  Jon.  315, 
S,C. 

(i)  The  ponestion  of  one  tenant  in  com- 
mon b  the  posaession  of  another,  as  the 
receipt  of  rent  by  one  is  a  suflfident  receipt 
by  the  other  to  prerent  his  being  barred 
by  the  statute  of  limitations.  This  was 
holden  in  the  case  of  Coppinger  t.  KeaHng, 
on  a  writ  of  error  from  Ireland,  M.  2S 
G.  3,  in  a  case  where  one  of  two  brothers 
professinit  the  Popish  religion  entered  on 
the  death  of  his  elder  brother  upon  lands, 
of  which  they  were  tenants  in  common  in 
consequence  of  the  gavelling  act,  directing 
that  the  lands  of  persons  of  that  persuasion 
shall  descend  to  all  the  males  according  to 
the  custom  of  gavelkind,  and  held  them 
lor  several  years  until  his  death ;  and  the 
Court  determined  that  the  son  of  the  elder 
brother  was  not  barred  by  the  statute  of 
fimitations,  as  the  uncle  was  tenant  in 
eoBUDon  with  him  ooder  that  act,  no  oc- 

VOL.  I.  O 


iual  ouster  being  found :  per  Lawrence,  J.» 
in  Peaceable  V.  Read,  J  East,  577,  in  which 
case  the  point  decided  was,  that  one  tenant 
in  common  levying  a  fine  of  the  whole, 
and  taking  the  rents  and  profits  without 
account  for  nearly  five  years,  is  no  evidence 
from  whence  the  jury  should  be  directed 
(against  the  justice  of  the  case)  to  find  an 
ouster  of  his  companion  at  the  time  of  the 
fine  kvied;  and  that  consequently  the  lat- 
ter may  maintain  ejectment  without  mak- 
ing an  actual  entry.  In  that  case  the 
principal  one  was  not  cited  or  adverted  to. 
As  to  gavelkind  lands,  see  2  Bla.Comm. 
84;  Bac.  Abr.  Gavelkind f  Doe  dem,  Ltuh- 
ington  v.  Bishop  of  Landqff,  2  N.  R.  491, 
and  Long  v.  Lomy,  ante,  265,  and  cases 
there  referred  to.  As  to  purchases  by 
Papists,  see  n.  (p),  ante,  151;  and  as  to 
their  disabilities,  see  Mr.  Butler's  note  to 
Co.  Litt  391  a,  [note  346]. 


O 


•678 


i 


678 


TRINITY  TERM,  9  GEO.  III.  K.  B. 


Dayinport 

V, 

Ttrrel. 


tinguishment  of  the  remedy  of  the  one,  not  as  giving  the  estate 
to  the  other.  We  must  consider  Maurice  as  dying  seised  in 
fee,  for  (by  Yates,  J.)  in  pleadinff,  the  larger  estate  is  always 
presumed.  "  Dying  seised"  is  "  dying  seised  in  fee."  There- 
fore we  are  of  opinion  to  affirm  this  jud^ent  on  the  merits, 
[    *  679    ]  but  as  an  objection  has  been  started  in  pomt  of  *fonn,  in  that 

the  Irish  Court  of  King's  Bench  has  determined  on  the  bill  of 
exceptions,  which  is  contrary  to  the  general  practice,  we  will 
consider  of  that  point  (k). 


BUI  ofezcep- 
tioniiiinnatuie 
of  a  writ  of  er- 
ror; and  can- 
not be  deter- 
mined in  the 
Court  out  of 
which  the  re- 
cord imiet. 


:  The  Court  afterwards  seemed  to  think  the  objection  could 
not  be  got  over ;  but  no  judjnnent  was  given :  the  plaintiff  in 
error  not  pressing  it,  as  the  Court  was  against  him  on  the  me- 
rits ;  and  the  defendant  in  error  being  satisfied  with  her  judg- 
ment in  the  Court  below,  and  her  perception  of  the  rents  and 
profits,  being  only  a  tenant  in  dower. 


(k)  S.  P.  Symmert  ▼.  Regem,  S  Cowp. 
501 ;  Tkursttm  v.  Slatford,  Salk.  884;  R, 
▼.  Inhabitants  of  PreWoM,  Ca.  temp.  Hardw. 
249,  ace.    See  also  WiUes'  R.  535,  n.  (b) ; 


1  Bac  Abr.  BUI  t^f  Exeepiums.  A  bill  of 
ezceptious  is  given  in  certain  cases  in  the 
Courts  of  Scotland,  by  55  G.  8',  c  42,  s.  7. 


.* 
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